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RIGHT OF MOTHERHOOD AND ITS DIVISION
BASED ON A SURROGACY CONTRACT

Nino Kharitonashvili
Doctor of Law, Associate Professor at the Caucasus International University,
Lawyer at the LEPL Notary Chamber of Georgia

Abstract. This paper examines the right of motherhood and the problematics of its division
in the case of surrogacy, as well as the rights of a child born through surrogacy. The rights
of a mother and a child are protected by the Constitution of Georgia'. International acts
provide for the special protection of maternal rights®>. However, in the Georgian legal system,
there is no separate legal act on the right of motherhood and its protection mechanisms.
Therefore, according to the UN data, Georgia is included in the list of dying nations®, which
is caused by the demographic crisis, and no matter how paradoxical it may sound, at the
same time ‘children are flowing out’ from Georgia through surrogacy all over the world.
The improvement of the demographic situation is directly related to the legal enhancement
of the right of motherhood. Accordingly, the purpose of this article is to review the right
of motherhood, and the existing and future protection guarantees of the right, which will
help the country to overcome the demographic crisis, as well as to discuss the existing legal
framework of surrogacy in relation to the right of motherhood, and to determine a middle
way that is necessary for creating a new life through surrogacy without violating the rights
of a mother and a child.

Keywords: right of motherhood, surrogacy contract, protection of children.

1. Introduction

The right of motherhood is considered as a constituent part of human rights and women’s
rights. The parental rights provided for by family law and other legal acts apply to mothers,
which are considered as a totality within the framework of the concept of equality between
men and women, despite the fact that the Constitution of Georgia specifically states a mother.
As a result of analysing the norms reviewed in various legal acts, it is clear that if a mother

1. The Constitution of Georgia, the Constitutional Law of the Republic of Georgia, No 786, 24.8.995, Article 30(2).

2. Universal Declaration of Human Rights, 10 December 1948, UN General Assembly, Article 25.

3. Tsitsino Tetrauli, the Problems of Economic Stabilisation in the Modern World and ‘Overton Window’, Economic
Problems of the Modern World, Ivane Javakhishvili Tbilisi State University, the Publishing House of Paata
Gugushvili Institute of Economics, Tbilisi, 2020, p. 129. http://conferenceconomics.tsu.ge.

21



= JI&6520 0 ILBHOB0S NG
== IUSTITIA JOURNAL 2023, ©04033J¢N. DECEMBER

does not simultaneously have another status (a disadvantaged person, single, a person with
disabilities), she will not enjoy any benefits or different rights determined by the State, which
means that at this stage this norm is declarative.

Although parents enjoy equal rights and responsibilities, biologically a child is born by a
mother and the physiological and psychological changes that a woman undergoes during
pregnancy, childbirth and after that are widely recognised. Therefore, a mother’s rights
should be protected both during pregnancy and after childbirth, and during the entire
period of raising a child, which does not mean at all that a father’s role is diminished.

Historically, the phenomenon of a mother has had an immense role in Georgia, although
today so-called “surrogacy tourism” is booming and one of the means for attracting
tourists from all over the world is surrogacy, i.e. the transfer of the right of motherhood
to another person on the basis of a transaction. Paid surrogacy has been a subject of
discussion for a long time, however the regulation of surrogacy by a legal framework
is still at the initial stage. The State strictly controls adoption and organ transplantation
through the mechanism of a mandatory court order, while concluding a transaction on
the transfer of the right of motherhood still remains a matter of personal agreement.
Based on the above, it is necessary to fill that legislative vacuum and to expand the scope
of the intervention of the State in the legal regulation of surrogacy.

2. Right of motherhood

The existence of the right of motherhood is recognised by Article 30(2) of the
Constitution of Georgia. The said article jointly protects the rights of a mother and
a child, as mother and child are inseparable. Taking care of future generations is
a priority of every prudent state, even based on rational and pragmatic goals, that
someday the current government will be in the hands of the next generation, who will
take care of the social protection of their elderly lives the same way as the government
took care of children. Taking care of future generations unconditionally implies taking
care of mothers, as their wellbeing directly affects the personal characteristics of their
children. At present, mothers are one of the most vulnerable groups of people, because
the components of the right of motherhood and its protection mechanisms are not
determined.

The mechanisms for protecting the right of motherhood are mainly provided for by labour
legislation, since it is the field that competes with the exercise of the right of motherhood:
a working mother has less time to spend with her child. Therefore, the safeguards provided
for by the labour codes are important for mothers. Legal norms can change people’s
lives. That was the case in 2006, when labour legislation based on clearly discriminatory
American approaches was introduced?, which in fact negatively affected Georgian

4. The Law of Georgia Labour Code of Georgia, No 3132, 25.5.2006.
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citizenship and deprived it of legal force, almost abolished the guarantees protecting the
right of motherhood, and deprived future generations of the opportunity to be raised by their
mothers. Since then, motherhood (even potential) has become a reason for employment
discrimination in many situations. In Georgia, in order to save an employer from the
obligation to compensate mothers for child care leave, the State pays working mothers
a compensation of only GEL 2 000, while the matter of payment for child care leave
still depends on the employer’s will, which forces breastfeeding mothers to leave their
babies and go to work, notwithstanding their physiological and psychological condition.
Meanwhile, guarantees protecting the right of motherhood will serve as a measure of the
legal culture of a country. In order to exercise the right of motherhood, it is advisable that
states provide working mothers with certain benefits so that they can be engaged in the
social life of their children.

Certain steps have been taken in the education system as well in order to engage parents in
school life, although working mothers are not able to do that.

Thus, women are afraid of having children due to possible unemployment, a lack of
funds necessary for child support, and a lack of access to education, sport and cultural
events. Currently, the burden of taking care of a child is mainly borne by families,
including mothers. The participation of mothers in the resolution by the State of issues
related to the children’s needs is quite important, and it would therefore be a step forward
to create a registry of mothers, in which all mothers would be registered regardless of
the number of their children, and various benefits would be granted to them according
to the number of children, including exemption from state taxes. In addition, it would be
useful to create an electronic platform for the social representation of mothers’, through
which they could systematically state their needs and general opinions on issues related
to the upbringing of future generations.

3. Division of the Right of Motherhood

It should be noted that statistically the main motivating factor for surrogacy is monetary
compensation. Surrogate mothers are mainly women with medium to low financial means.
Therefore, the right of motherhood is divided for monetary compensation. Acknowledgement
as a mother is a legal fact, and unlike paternity, it does not need to be recognised (if a woman
1s not married), due to biological factors. However, there is an exception — a surrogate mother.
Accordingly, it seems that it is possible to transfer the right of motherhood on the basis of
a transaction conducted between private persons. Family law determines sanctions for the
above, such as the deprivation, restriction and suspension of parental rights®, but it does not
envisage the full transfer of parental rights during the lifetime of a parent.

5. Pablo Queirozl Cleonice Caminoll Lilian Galvaolll Julian SantosIV Natalia PequenoV Anderson MathiasV1, Social
representations of mothers about human rights, Arquivos Brasileiros de Psicologia; Rio de Janeiro, 65 (3): 357-375.
6. The Law of Georgia the Civil Code of Georgia, the Parliament of Georgia, No 786, 26.6.1997.
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In common law countries, where surrogacy originated, such transactions are permitted but
with certain limitations’. In the United Kingdom, the Human Fertilisation and Embryology
Act defines a mother as follows: ‘The woman who is carrying or has carried a child as a
result of the placing in her of an embryo or of sperm and eggs, and no other woman, is to
be treated as the mother of the child.” The issue is regulated differently in the United States
of America, although only alternative surrogacy is permitted in certain states (Washington,
Florida, Nevada, Louisiana). Some states (New York, Michigan, Indiana) prohibit such
contracts as transactions contradicting public order®.

The approach in countries with continental law systems corresponds to the principle of
Romano-Germanic Law ‘mater semper certa est’, which considers it inadmissible to alienate
the civil status of a mother. However, in the case of gestational surrogacy, the status of a mother
is divided based on a transaction and the concepts of ‘a genetic mother’ (a woman to whom
an egg belongs) and ‘a biological mother’ (a woman who carries in her womb the embryo
fertilised by the egg of the genetic mother) are created’. In major European countries, paid
surrogacy is restricted in order to protect the status of motherhood. In Austria, the legitimate
ground for such a restriction is the protection of a woman’s body from commercialisation
and exploitation'’. The French government annulled surrogacy agreements based on public
principles, according to which the human body and civil status are inviolable. Under Article
16/7 of the Civil Code of France, any agreement on reproductive or gestational surrogacy is
null and void. In its decisions of 31 May 1991 and 29 June 1994, the court of cassation took
into account the principle of unity of the human body and civil status, which are matters of
public policy, and prohibited the granting of the status of a father or a mother on the basis of a
contract, and the establishment of parent-child relations on the basis of a surrogacy agreement''.

In Germany, according to the Act for Protection of Embryos, the transfer into a woman of
an egg cell produced by another woman is an offence and is punishable by three years of
imprisonment'?. According to the German government, such prohibition aims to ensure the
well-being of a child, in particular to clearly identify his/her mother. The division of mothers
into biological and genetic mothers requires the existence of two women who participate
in the creation of a child. The concept of two women being the mother of the same child
contradicts the principle of the unambiguous determination of a mother, which in turn is an
essential and fundamental aspect of the consensus existing in society'’.

7. Gelashvili, Irma, dissertation thesis ‘Civil Law Status of a Fetus, 11.5.2012, p. 112.

8. Gelashvili, Irma, dissertation thesis ‘Civil Law Status of a Fetus, 11.5.2012, p. 113.

9. Decision of the European Court of Human Rights, S.H. and Others v. Austria, Application no. 57813/00, Strasbourg,
1 April 2010.

10. Decision of the European Court of Human Rights, S.H. AND OTHERS v. Austria, Application no. 57813/00, Stras-
bourg, 1 April 2010.

11. Decision of the European Court of Human Rights, Mennesson v. France, Application no. 65192/11), Strasbourg, 26
June 2014.

12. Act for Protection of Embryos (The Embryo Protection Act), Federal Law Gazette, Part I, No 69, issued in Bonn, 19
December 1990, pp. 2746. 1.1.

13. Decision of the European Court of Human Rights, S.H. and Others v. Austria. Application no. 57813/00, Strasbourg,
1 April 2010.
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As for Georgia, surrogate motherhood is permitted both in paid and altruistic forms.
A surrogate mother does not have the right to be recognised as the child’s parent, and
it is inadmissible to make a reference to the donor or surrogate mother as the child’s
parent in the birth record!®. The parents of a child born as a result of extracorporeal
fertilisation are considered to be: a) genetic parents; b) the genetic parent and the
second person to be specified as a parent in the birth record, based on a contract; c) a
couple. With regard to this approach, it is interesting to draw a parallel with the first
American precedent, where a surrogate mother who had 2 children of her own refused
to surrender custody of the child upon birth!>. The mentioned precedent is interesting
considering the circumstances that, in the case of a similar desire of a surrogate
mother in Georgia, a court will not even admit such a claim, as the legislation directly
and imperatively establishes that a surrogate mother cannot be a parent. According
to scholars, by introducing such a norm, the mother who bears a child is deprived
of the right to be acknowledged as a parent'. However, there is a precedent where
a surrogate mother was referred to as a parent due to the failure to submit to the
registration authority the documents confirming the child’s surrogacy. However,
unlike the American precedent, the surrogate mother was requesting the annulment of
the birth certificate where she was referred to as the child’s mother!’.

The Law of Georgia on Health Care allows surrogacy only for a ‘couple’. A single person
does not have the right to have a child through surrogacy. The law does not define whether
a couple must be heterosexual or homosexual. However, since the Constitution of Georgia
establishes that a marriage is a voluntary union between a man and a woman, and ‘mother’
and ‘father’ are registered as parents during the registration of a child, it is considered
that a couple must be heterosexual. In order to avoid differences in opinions, a couple is
also defined in the subordinate act'8, which specifies that a party to an agreement can be a
couple of a woman and a man, whose goal is to raise a child born through extracorporeal
fertilisation, if they are: a) married and have been married for at least 1 year; b) in actual
cohabitation at least for the past 1 year. The rational approach of the legislator regarding
the gender of parents is noteworthy, since a child has the right to have both parents: mother
and father. Although there are many children who grow up without a mother or father, or
without both, due to biological factors, a child has the right to have a mother and a father.
Despite the fertilisation method, both a woman’s egg and a man’s sperm are needed for
the conception of a child, which is the ground for their parental rights in the future. In
this regard, the European Court prioritised the child’s interests when it did not establish
the violation of the right to respect for private and family life against a transsexual (who

14. Law of Georgia on Health Care, the Parliament of Georgia, No 1139, 10.12.1997, Article 143(1).

15. In re Baby M, 537 A.2d 1227, 109 N.J. 396 (N.J. 02/03/1988).

16. Gelashvili, Irma, dissertation thesis ‘Civil Law Status of a Fetus, 11.5.2012, p. 102.

17. Judgements of the Supreme Court of Georgia, Case No 3b-874-866(3-16), 25.4.2017.

18. Order No 18 of the Minister of Justice of Georgia of 31 January 2012 on Approval of the Procedure for Registration
of Civil Acts, Article 19.
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changed gender from female to male), his partner and their daughter (who was born
through artificial insemination by a donor (AID)), who demanded to be recognised as the
child’s father in her birth certificate. The court was not convinced that children conceived
through AID would somehow benefit from the registration of the applicant as the father.
As a result, the court did not find that, under Article 8, a person who was not a biological
father should be recognised as the father'.

Although the transfer of the right of motherhood is permitted, the applicable labour legislation
does not include any norm implying the rights of a ‘mother’ of a child born through surrogacy.
In terms of periods of leave provided for by the labour legislation®, only a mother has the
right to maternity leave®!, which can also be enjoyed by a surrogate mother.

To sum up, the lack of legislative regulation gives rise to more and more new challenges to
family cohabitation, as the basic cell of society, such as a family consisting of recognised
mother, father and children, is being deprived of its foundation. In addition, the most
paradoxical fact is that there are inalienable rights, such as the right to dignity and copyright,
but they do not include the right of motherhood. There is no unified concept of the right
of motherhood, or the right to dignity, like the concepts of law or public order, since there
are issues the formation of which as concepts limits and frames their general legal nature.
Nevertheless, it is necessary to define its components in general. Due to the extra-legal
context of the right of motherhood, its transfer based on a transaction, except for the cases
provided for by law, should be considered inadmissible.

4. Legal Framework of a Contract on Extracorporeal Fertilisation (Surrogacy)

The issue of surrogacy is becoming more and more relevant with the development of
medicine. According to international approaches in general, surrogacy is considered by
law as the means of exercising the right of human reproduction. The European Court
of Human Rights ruled* that the refusal of artificial insemination was an interference
with the right to private and family life, and that the concept of private life implies the
ability of a person to become a genetic parent?. Its legal regulation and the scope of
state intervention are important for exercising that right. The applicable legislation of
Georgia does not provide for any special requirements for such transactions. In terms
of its elements, such a contract is relatively close to a service contract, where both
parties have rights and obligations. The issue of violation of obligations is particularly
noteworthy, as the State does not interfere in this matter and assigns such obligations
to the private autonomy of the individuals involved. Obligations may be violated by a

19. Decision of the European Court of Human Rights, X, Y & Z v. the United Kingdom, Application no. 21830/93, 22.
4.1997.

20. The Organic Law of Georgia the Labour Code of Georgia, the Parliament of Georgia, No 4113-6b, 17.12.2010.

21. Decision of the European Court of Human Rights, Dixon v. the United Kingdom, No 44362/04, 4.12.2007.

22. Decision of the European Court of Human Rights, S.H. and Others v. Austria. Application no. 57813/00, Strasbourg,
1 April 2010.

23. The Law of Georgia the Civil Procedure Code of Georgia, the Parliament of Georgia, No 1106, 14.11.1997.
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surrogate mother as well, when she acts against the principle of good faith, fails to follow
doctors’ prescriptions, smokes tobacco, or consumes alcohol or narcotic substances.
Therefore, if the culpable actions of a surrogate mother result in the birth of a child with
health problems, she will be liable for damages.

The State strictly regulates adoption procedures. For the adoption of a child, it is necessary
to hold a hearing on non-contentious matters with the participation of the guardianship and
custodianship authority?*, but leaves legal proceedings related to surrogacy within the scope
of the private autonomy of individuals. Before 2020, contracts in Georgia were concluded
with a private notarial act, on which a notary certified only the parties’ signatures. In 2020,
as a result of amendments made to legislation, an attempt was made to legally regulate
this area. The obligation was imposed to certify a surrogacy contract by a public act. In
the case of the certification of an agreement on extracorporeal fertilisation (surrogacy), it
became inadmissible to certify the transaction with two different notaries. The parties are
obliged to apply to one notary for certifying an agreement on extracorporeal fertilisation
(surrogacy), and to sign a notarial act®. A surrogate mother is obliged to personally appear
at the notary public’s office to sign the agreement. Therefore, surrogacy belongs to the
category of rare transactions that cannot be conducted by a representative. In addition,
it became mandatory for donors to submit to a notary a donation certificate issued by a
medical institution.

In order to prevent surrogacy of convenience, one of the preconditions for a contract is a
one-year cohabitation of a couple to prevent the trade and exploitation of a child’s organs.
A list was also determined, according to which a notary can establish the fact of the actual
cohabitation of a couple for the past one year, such as the information and address card
certifying the fact of registration at one address, an extract from the public registry certifying
the fact of the co-ownership of property intended for common use, a document certifying a
religious marriage, or any other public document certifying the fact of the actual cohabitation
of the couple. In the case of a failure to submit the certificates/documents certifying those
circumstances, or if a notary considers such certificates/documents as unreliable, he/she is
obliged to refuse to carry out a notarial action®. It should also be noted that the establishment
of the fact of a one-year cohabitation is still an estimate, and the above documents are no
guarantee against existing risks.

In order to certify a surrogacy contract, the notary must determine the identity of the
parties, the authenticity of the expression of will, and legal capacity, and carry out the
actions envisaged by legislation for the certification of a public act. The parties should

24. Order No 71 of the Minister of Justice of Georgia of 31 March 2010 on Approval of the Instructions on the Procedure
for Carrying out Notarial Actions, Article 541.

25. Order No 71 of the Minister of Justice of Georgia of 31 March 2010 on Approval of the Instructions on the Procedure
for Carrying out Notarial Actions, Article 541(4). Order No 18 of the Minister of Justice of Georgia of 31 January
2012 on Approval of the Procedure for Registration of Civil Acts, Article 19(12).

26. Bogveradze Nino, Problems of Legal Regulation of Surrogacy/Donation at the International and National Level,
dissertation thesis, Tbilisi, 0175, Georgia 2017, p. 411.

27



= JI&6520 0 ILBHOB0S NG
== IUSTITIA JOURNAL 2023, ©04033J¢N. DECEMBER

be informed of the content of the contract and the risks associated with the worsening of
the health of a surrogate and a donor. Certification in this way reduces certain risks due to
the circumstances that a notary is obliged to balance the interests in the contract and not
to allow the dominance of the strong party, although a surrogate mother is still the weak
party in surrogacy contracts, because such contracts are mainly drawn up by intermediary
companies. The contracts may provide for the limitation of non-property rights and
include non-enforceable provisions, for example, the prohibition of sexual relations with
the spouse if a surrogate mother is married, etc. It should also be taken into account that
the parties to a surrogacy contract are ‘middle and low class’ women who are not familiar
with legal matters. Therefore, there is an opinion that the law should determine the parties
to, and the validity period, form and main conditions of, a surrogacy contract’’. However,
the above still implies the transfer of the status of motherhood based on a transaction,
which cannot be considered appropriate. Therefore, it is necessary to ensure broad state
intervention and to create a legal basis for surrogacy.

5. Rights of a Child Born through Surrogacy

The conservation and freezing of embryos created as a result of artificial insemination,
and their free and paid donation, are proof of the participation of embryos in civil
circulation.?® If doctrine avers that an embryo has the right to dignity, then the question
for consideration is whether the issue of considering the embryo as a proper subject for
civil turnover is compatible with that right or not. The answer is negative, as there are
risks of a transnational crime of trafficking in frozen embryos or children born through
surrogacy and their organs.

For the purposes of protecting the rights of children born through surrogacy, the first right that
exists according to international approaches is the right of registration of a child. According
to the Convention on the Rights of the Child, the child shall be registered immediately after
birth and shall have the right from birth to a name and the right to acquire a nationality.
In Georgia, the registration of the birth of a child born through extracorporeal fertilisation
is carried out on the basis of the Law of Georgia on Civil Acts, the Law of Georgia on
Health Care, and Article 19 of Order No 18 of the Minister of Justice of Georgia of 31
January 2012 on Approval of the Procedure for Registration of Civil Acts. However, the
unconditional right to registration was used by a number of surrogacy companies during
the Covid pandemic, when surrogacy contracts were suspended and contract manipulations
were carried out guaranteeing the registration of children for contracting couples®.

Children born through surrogacy may be in a kind of discriminatory situation compared to
children born otherwise, as under Article 7 of the Convention on the Rights of the Child,
every child has the right, as far as possible, to know and be cared for by their parents. This

27. Gelashvili, Irma, dissertation thesis ‘Civil Law Status of a Fetus, 11.5.2012, https://press.tsu.ge.
28. https://www.court.ge.
29. Decisions of the European Court of Human Rights, X, Y & Z v. the United Kingdom, http://www.supremecourt.ge.

28



NG JIS6SR0 0ILGHOB0S
2023, (03433883 N. DECEMBER IUSTITIA JOURNAL

right is specific to children born through surrogacy. Not all children born through AID, and
their parents, have the right to enjoy natural family relations recognised under Article 8,
despite the fact that any exception must be justified in the best interests of the child under
Article 2%, However, no consensus has been reached on this issue among the member states
of the Council of Europe.

According to the German government, the ‘division of motherhood between two women
is also against the interests of the child’. The absence of one of the mothers may pose
risks to the personal development of the child, and cause problems when the child learns
about his/her identity. It is important to ascertain whether the best interests of the child
born through AID are protected by ensuring the anonymity of the donor or by the right
of the child to know the identity of the donor with whose sperm the fertilisation had been
carried out. Based on these circumstances, the European Court of Human Rights did not
find any violation of Article 8 of the Convention in order to prevent eugenic selection, the
commercialisation of a woman’s body, the division of the function of motherhood, and
the access of the child born through in vitro fertilisation to information related to his/her
origin and any stress caused thereby?'.

Another challenge to the protection of the rights of a child born through surrogacy is the
risk of sexual exploitation, torture or inhuman treatment, for the reduction of which, in
March 2016, the amendments to the Law of Georgia on Procedures for Departure from
Georgia and Entry into Georgia by the Citizens of Georgia, and the Law of Georgia on the
Legal Status of Aliens and Stateless Persons, provided that a child born through surrogacy
in Georgia can depart from Georgia only if both parents of the child are specified in the birth
record. In April 2016, Joint Order No 133-144 of the Minister of Justice of Georgia and
the Minister of Internal Affairs of Georgia was issued on the procedures for the departure
from Georgia of a child born through extracorporeal fertilisation (surrogacy), according
to which the Public Service Development Agency was assigned to register children born
through surrogacy in Georgia, to keep a respective database, and to ensure permanent access
of the Ministry of Internal Affairs of Georgia to those data. If, at the border checkpoint, a
child who is departing from the territory of Georgia does not have a record of ‘entry’ in
his/her documents, the database shows that he/she was born through surrogacy and both
of the parents are not specified in his/her birth record, or a birth record of the child has not
been registered by the Agency, an authorised employee of the Ministry of Internal Affairs
will make a decision to refuse the departure of the child from Georgia. However, it should
be noted that after leaving Georgia, the State loses control over those children, unlike the
case of international adoption®’, where states coordinate and monitor the integration of an
adopted child into a new family. It is noteworthy that the European Court of Human Rights

30. Decision of the European Court of Human Rights, S.H. and Others v. Austria. Application no. 57813/00, Strasbourg,
1 April 2010.

31. The Law of Georgia on Adoption and Foster Care, the Parliament of Georgia, No 746-11U, 4.5.2017.

32. Mennesson v. France, No 65192/11, Labasssee v. France No 65941/11, D. and others v. Belgium N29176/13/

29



= JI&6520 0 ILBHOB0S NG
== IUSTITIA JOURNAL 2023, ©04033J¢N. DECEMBER

also draws a parallel with the adoption procedures in its decision®. Therefore, it is advisable
that the control mechanisms established for international adoption are applied to children
born through surrogacy, and that the international community draws up an international act
determining the rules of monitoring the lives in families of children born through surrogacy
and the cooperation between states in this regard.

6. Summary

Based on the above, in terms of the legal regulation of surrogacy, it is advisable for the
legislator to take into consideration the following important issues:

For the legal enhancement and support of the right of motherhood, a legal act should be
drawn up, which will determine the components of the right of motherhood and establish
the concept of motherhood as an indivisible and inalienable right, which can only be divided
based on a court order. In order to prevent the exploitation of a human body in the 21
century, it is advisable to share the European approach and to allow only altruistic surrogacy
only for the citizens of Georgia. This will eliminate the risks associated with the taking
abroad of children born through surrogacy.

Legal relations arising from surrogacy contracts should be subject to the same regulations
as are applicable to adoption (including international adoption) and the transplantation of
human organs. In particular, due to the high importance of the issue, the norms regulating
surrogacy should acquire public importance and should be subject to judicial control, which
in turn will allow the protection of the rights of children and enable them to find out their
biological origin if they wish to.

As for the right of motherhood, for its enhancement it is advisable to determine necessary
social guarantees, without which it is difficult to fully exercise such right. The mechanisms
protecting maternal rights should be strengthened in labour legislation in terms of additional
rest time and mandatory compensation for childcare leave. A registry of mothers should
be created, in which all mothers having citizenship of Georgia will be registered, and
regardless of the number of their children, certain social benefits should be granted to them
(e.g. in terms of reduced state taxes). It is also important to create a social platform for
mothers who have joined the registry, where they will be able to inform the State of their
opinions and needs.

33. The Civil Procedure Code of Georgia, the Parliament of Georgia, No 1106, 14.11.1997.
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THE ISSUE OF EVALUATING THE RESTRICTION OF
FUNDAMENTAL HUMAN RIGHTS AT THE HEARING ON
THE MERITS AT THE CONSTITUTIONAL COURT OF
GEORGIA

Tornike Cheishvili
Doctoral student and Guest Lecturer at Ivane Javakhishvili Tbilisi State University,
Deputy Minister of Justice of Georgia

Abstract. The differentiation between the preliminary hearing and the hearing on the merits
has a practical function in constitutional proceedings. Considering the growing trend in terms
of application to the Constitutional Court of Georgia since 2015, in order to observe the
principles of expediency of justice and procedural economy, it is important to have a clear
boundary between the procedures and legal outcomes of the said two hearings. However,
this should not prejudice the legal interests of the parties to the proceedings or exclude their
adequate protection at any stage of the hearing.

The applicable legislation does not provide an unequivocal answer as to whether it is possible
to evaluate the restriction of a fundamental human right at the stage of hearing a case on the
merits as well.

The analysis of the relevant provisions of the Organic Law of Georgia on the Constitutional
Court of Georgia allows drawing a logical conclusion in favour of the evaluation of restriction
of fundamental human rights at the stage of preliminary hearing. The said position has been
supported by judges in a number of hearings on the merits, which is confirmed by the minutes
and audio and video recordings of the hearings.

In the current circumstances, the legal analysis of this issue is important to the extent that,
at any stage of the proceedings, on the basis of the newly revealed factual circumstances or
arguments, nothing excludes the re-evaluation of the facts evaluated during the preliminary
hearing.

In addition, in exceptional cases, the judicial practice has proved otherwise as well.

Keywords: constitutional proceedings, evaluating the restriction of fundamental human
rights at the hearing on the merits, preliminary hearing.
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1. Introduction

Each fundamental right protects individual values that are valuable to people in their
respective realities.! In every case, it is of utmost importance for the Constitutional Court to
determine the correct interrelation between the disputed provisions and the respective article
establishing a fundamental right, because otherwise the correct resolution of a dispute would
become questionable.?

According to the practice of the Constitutional Court, for hearing a constitutional claim, it
is necessary that such a claim shows clear and explicit interrelationship, in terms of content,
between a disputed provision and the provisions of the Constitution, with regard to which a
claimant requests that the disputed provision be recognised as unconstitutional.?

The ground for the above reasoning is Article 31'(1)(d) of the Organic Law of Georgia on
the Constitutional Court of Georgia, the strict compliance with which, along with other
circumstances discussed later, is not supported by the constitutional regulations themselves.
In particular, the Constitution of Georgia contains articles regulating rights, which are
very closely interrelated in terms of content, and in certain cases, serve to protect the same
interests. In such cases, the areas protected by fundamental human rights overlap.*

The academic evaluation of this specific problem in constitutional proceedings is topical,
because in the case of incorrect interrelation between a disputed provision and the area
protected by human rights, the constitutional claim is considered ill-founded, and therefore,
it is not admitted for consideration on the merits.’

The purpose of the present article is to evaluate, on the basis of the respective provisions
of law and the judicial practice, whether it is advisable for the Constitutional Court to
carry out final evaluation at the preliminary hearing of the interrelation between the
provision that is questionable in terms of its unconstitutionality and the area protected by
the fundamental rights.

In order to achieve that purpose, the method of analytical reasoning and formal logic will
be used along with the traditional interpretation of the provisions to be evaluated and their
corresponding interpretation under the Constitution, which will allow us to draw an objective
conclusion in the conditions of systematisation.

1. Chipchiuri, G., An Introduction to Constitutional Law, the Publishing House of Sulkhan-Saba Orbeliani University,
Thilisi, 2021, p. 75.

2. Eremadze, K., The Balancing of Interests in a Democratic Society, 2013, p. 36.

3. Ruling 1/3/469 of 10 November 2009 of the Constitutional Court of Georgia in the case Citizen of Georgia Kakhaber
Koberidze v. the Parliament of Georgia, 11-1.

4. Eremadze, K., ibid.

5. Record of minutes No 2/10/1264 of 27 July 2018 of the Constitutional Court of Georgia in the case Citizens of Georgia
Giorgi Mamaladze, Giorgi Phantsulaia, and Mia Zoidze v. the Parliament of Georgia, 11-1.
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2. The Function Of The Preliminary Hearing

Constitutional proceedings consist of a number of interconnected stages. Each stage is a
combination of the actions of the court and the parties to the proceedings, and serves to
evaluate individual procedural issues before the final resolution of the case.® The sequence of
the stages of the proceedings is directly related to the possibility of delivering a substantiated
decision by the court.

The first stage of the constitutional proceedings implies the application to the Constitutional
Court, i.e. the filing of a constitutional submission and a claim. In this regard, the obligation
to limit the self-initiative of the Constitutional Court is evident,” which is based on the
principle: ‘where there is no claimant, there is no judge’.®*®

After the formal verification and registration, the court starts to examine a claim and a
submission, and to decide whether to admit it for the consideration on the merits. If the
Constitutional Court admits the claim and submission for the consideration on the merits,
a hearing on the merits shall be held, and as a result, a judgment is delivered.'

Often, a preliminary hearing has the function of a procedural barrier. In particular, under
Article 31°(2) of the Organic Law of Georgia on the Constitutional Court of Georgia, the
adoption, at the preliminary hearing, by the plenum/panel of the Constitutional Court of a
decision on admitting a case for its consideration on the merits, is considered as the admission
of a constitutional claim/constitutional submission for the consideration on the merits by the
Constitutional Court.

In order to determine the compliance of a normative act with the constitutional provision
establishing a fundamental right, the court verifies a number of formal and content-related
issues at the preliminary hearing, which derive from Article 31'(1) and (2) of the Law and
which are more or less identical in the conditions of exercising other powers by the court!!,
and are also provided for by Article 31'(1) of the Law.

Namely, at the stage of preliminary hearing, the court must evaluate the following issues in the
constitutional claim, in terms of content:whether the constitutional claim falls under the
jurisdiction of the Constitutional Court;

6. Kakhiani, G., Constitutional Control in Georgia and the Challenges of its Functioning: the Analysis of Law and
Practice, 2008, p. 214.

7. Loladze B., Das Rechtsstaatsprinzip in der Verfassung Georgiens und in der Rechsprechung des Verfassungsgerichts
Georgiens, Potsdam, 2014, 156.

8. Hopfauf A., Kommentar zum Art. 93 GG, in: Schmidt-Bleibtreu B., Klein F. (Begr.), Hofmann H., Hopfauf A. (Herg.),
GG — Kommentar zum Grundgesetz, 12. Auflage, K6ln, 2011, Rn.52.

9. Loladze, B., An Introduction to Constitutional Law, second edition, the Publishing House of Sulkhan-Saba Orbeliani
University, 2021, p. 269.

10. Loladze, B., Macharadze, Z., Pirtskhalashvili, A., Constitutional Justice, Tbilisi, 2021, p. 376.

11. For more details, see Article 31'(3)-(15) of the Organic Law of Georgia on the Constitutional Court of Georgia,
31/1/1996.
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e whether the claimant is a holder of the right;

e cvidence, which, according to the claimant, proves the validity of the constitutional claim
(the relation of the State’s actions to the area protected by the claimant’s fundamental
right);

e whether the disputed matter specified in the claim has been resolved by the Constitutional
Court;

e whether the disputed provision refers to the constitutional provision specified by the
claimant;

e whether it is possible to examine comprehensively the constitutionality of the disputed
subordinate normative act without considering the constitutionality of the normative act,
which is above it in the hierarchy of normative acts and which has not been challenged
by a constitutional claim.

In addition, as an exception, it is possible to meet the claimant’s legal interest at the
preliminary hearing itself, when it comes to the so-called ‘overriding mandatory provision’.!?
If the Constitutional Court determines at the preliminary hearing that the disputed normative
act, or a part thereof contains provisions of the content similar to those recognised by the
Constitutional Court of Georgia as unconstitutional, it delivers a ruling on the inadmissibility
of hearing the case on the merits and on declaring the disputed normative act, or a part
thereof as invalid." '

In the given case, in accordance with the judicial practice of the Constitutional Court of
Georgia, ‘a provision of similar content’ does not imply the acceptance/existence of a rule
with a similar formulation. ‘The textual, editorial or other formal difference of the provision,
alone, cannot be considered an essential distinguishing factor. The court evaluates, in each
specific case, whether the disputed provision has the content similar to the content of the
provision recognised as unconstitutional.'®

From this list, in order to give a small idea of the scope of content-related matters to be
evaluated by the court at the preliminary hearing, it would be sufficient to mention the time-
consuming process related to the examination of the jurisdiction of a constitutional claim
(the court should not go beyond the limits of the so-called ‘negative legislator’, to evaluate
the expediency of hearing the case on the merits related to the claim on recognising as
unconstitutional: a constitutional law, an invalid provision, a draft law on amendments and
an addendum, a non-normative act, etc.) and to qualify the claimant as a holder of the right

12. Formore details, see Baramashvili T., Macharashvili L., Standards of Admissibility of Constitutional Claims (Practical
Guide), 2021, 171

13. Loladze B., Macharadze Z., Pirtskhalashvili A., Constitutional Justice, Tbilisi, 2021, 383

14. Organic Law of Georgia on the Constitutional Court of Georgia, 31.1.1996, Article 25'(4")

15. Ruling No 1/2/563 of 24 June 2014 of the Constitutional Court of Georgia in the case Austrian citizen Matthias Hutter
V. the Parliament of Georgia, 11-10
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by the Constitutional Court of Georgia (‘actio popularis’ should be excluded, the claimant
should fall within the scope of regulation of the disputed provision, and the possibility to
enjoy the fundamental right by a legal person should be evaluated, etc.).

Thus, the analysis of the legislation makes it clear that the stage of the preliminary hearing,
along with the need to examine a number of formal issues of the constitutional claim filed
for the protection of fundamental rights, obliges the court to evaluate the content-related
matters, and, regardless of the degree of their complexity, the evaluation of the correct
interrelation between the disputed provision and the constitutional provision establishing
the fundamental right cannot be considered as an essential part of this stage of legal
proceedings.

3. The Requirement Envisaged By The Legislation With Regard To The Final
Examination At The Preliminary Hearing Of The Interrelation

Between The Disputed Provision And The Fundamental Human Right

As it was mentioned, one of the prerequisites for considering the claim substantiated
and for considering it admissible for hearing on the merits is the correct determination,
which constitutional right is prejudiced by the disputed provision. In each specific
case, the question of interrelation of a disputed provision depends, on the one hand,
on the content of the provision itself, the scope of its regulation and the legal outcome
derived therefrom, and, on the other hand, it depends on the protected scope of the
constitutional right.'¢

In terms of the grammatical interpretation of the provisions, the conclusion can be
drawn primarily on the basis of Article 31%(10) of the Organic Law of Georgia on the
Constitutional Court of Georgia, on the basis of which the reporting judge, while examining
the constitutional claim, determines whether there are grounds specified by Article 31° of
the said law for dismissing the claim for hearing on the merits. In accordance with Article
313(1)(a) of the same law, a constitutional claim shall be inadmissible for hearing, if it does
not correspond, in terms of its form and content, to the requirements established by Article
31! of the same law. Article 31'(1)(d), from its side, determines that the constitutional
claim filed for the protection of fundamental human rights shall stipulate the provision of
the Constitution of Georgia, which, according to the claimant, is not complied with or is
violated by the disputed legal act.

The issue to be regulated, in terms of the legislative technique, might have been formulated
much more easily, without the legislative labyrinth; however, it will be necessary to go
through another labyrinth in terms of the systemic definition of the provisions. In particular,

16. Baramashvili T, Macharashvili L., Standards of Admissibility of Constitutional Claims (Practical Guide), 2021, 51
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in order to determine whether the Constitutional Court of Georgia is responsible at the
stage of preliminary hearing to finally examine the interrelation between the disputed
provision and the fundamental human right, the mentioned provision should be evaluated
in connection with the provisions establishing the format of the preliminary hearing
determined by the Organic Law of Georgia on the Constitutional Court of Georgia and by
the Rules of the Constitutional Court, and in connection with the fundamental principles
of the constitutional proceedings and the proceedings safeguarded by Article 62 of the
Constitution.

The above-mentioned three provisions ofthe Organic Law of Georgia on the Constitutional
Court of Georgia initially emerged in the Law of Georgia on Constitutional Proceedings,
which was declared invalid after being combined with the Organic Law of Georgia
on the Constitutional Court of Georgia in 2018. On 12 February 2002, the mentioned
provisions were added to the said law by making the first amendment, in the form of
Article 18(a), Article 17(6) and Article 16(1)(d)", and until 2006, they were effective
in the circumstances where the provisions of legal proceedings did not contain a direct
reference to the fact that a preliminary hearing should be conducted with or without an
oral hearing.'®

On 29 December 2006, in the Organic Law of Georgia on the Constitutional Court of
Georgia, there emerged effective Article 27' , which provided for the general procedure —
admissibility of a case for hearing on the merits shall be considered by a court without an
oral hearing. In addition, there was an exception — a court shall be entitled to conduct an oral
hearing of the case, where it is otherwise impossible to investigate the circumstances related
to the admissibility of the case for hearing on the merits.

The mentioned procedure came into effect despite the changes in the issues to be evaluated
in terms of their content at the preliminary hearing, and, according to the historical
definition, its adoption was caused by the fact that three months earlier the premises of the
Constitutional Court of Georgia was relocated from Tbilisi to Batumi."

In assessing how important it is for the judicial proceedings that the oral hearing of the case
be conducted, the Constitutional Court of Georgia considers that the oral hearing of the case,
which envisages the direct participation of the parties in the hearing of the case, means to give
the parties possibility to submit evidence, express their opinions, defend themselves or be
defended by a lawyer, which guarantees the adequate use of the advantages of the adversarial
principle and of the right of defence during the legal proceedings.?® An oral hearing of the

17. See, Law of Georgia No 1270-IT On Amendments and Addenda to the Law of Georgia On Constitutional Proceedings

18. Kakhiani G., Constitutional Control in Georgia and the Challenges of its Functioning: Analysis of Legislation and
Practice, 2008, 222

19. See, Law of Georgia No 3549-6b On Amendments and Addenda to the Law of Georgia on Constitutional Proceedings

20. Judgment No 3/2/574 of 23 May 2014 of the Constitutional Court of Georgia in the case Citizen of Georgia Giorgi
Ugulava v. the Parliament of Georgia, 11-61
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case, on the one hand, helps the parties to better substantiate their legal claims, and, on the
other, helps a judge to deliver an impartial, fair and well-founded judgment based on the
overall investigation of the materials in the case.!

In addition, the court indicates that ‘the standard for the protection of the right to an oral
hearing significantly depends on the contents of the proceedings. Where the hearing of a
case relates to the establishment of formal and legal issues, the interest of conducting an
oral hearing diminishes. In such case, a ‘Jura Novit Curia’ principle applies.?? However,
when the court delivers judgment on the content-related matters along with the formal
and legal issues, the approach shall be different. As for the evaluation of whether or not
the claimant has a correct view of the interrelation between the disputed provision and
the constitutional provisions establishing fundamental human rights, it is the issue of an
utmost importance in terms of contents of the proceedings, which has a huge effect on
meeting the legal interest, on the one hand, and the fair resolution of the dispute, on the
other hand.

Thus, a general legislative procedure for the establishment of the format of a preliminary
hearing suggesting the session be held without an oral hearing shall have a significant
effect on the justice procedure and the guarantees for the adequate protection of
fundamental human rights. Therefore, the formal requirement of legislation to determine
the interrelation between the disputed normative act and the constitutional provisions of
fundamental human rights solely in the format of the preliminary hearing, on the basis of
the systemic, teleological and historical definition of the provision, is deficient; the court
and the parties to the proceedings shall be given such possibility at the hearing on the
merits as well.

4. Conclusion

In this article, the issue has been studied based on objective circumstances, in particular, the
current legal provisions and the judicial practice of the Constitutional Court. The reasoning
has been conducted in the systematised form, in accordance with the research methods
referred to in the Introduction, which led to an impartial conclusion stating that, at the hearing
on the merits of the Constitutional Court, both the court and the responding party shall be
able to question the interrelation between the fundamental human rights and the disputed
provision established by the record of minutes.

In exceptional cases, the rigidity of the current regulation is confirmed by the judicial

21. Judgment No 2/2/558 of 27 February 2014 of the Constitutional Court of Georgia in the case Citizen of Georgia llia
Chanturaia v. the Parliament of Georgia, 11, 35.

22. Judgment No 3/2/574 of 23 May 2014 of the Constitutional Court of Georgia in the case Citizen of Georgia Giorgi
Ugulava v. the Parliament of Georgia, 11-75.
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practice of the Constitutional Court* and the issue becomes a particular appeal for the
purposes of proceedings when the preliminary hearing is held by the court without an
oral hearing.

In the legislation, the amendment made in 2002 to the Law of Georgia on Constitutional
Proceedings is also related to this issue, which now exists as Article 31%2) of the Organic
Law of Georgia on the Constitutional Court of Georgia and according to which the court
shall, based on a written application of a claimant/representative of a claimant, invite the
claimant/representative of the claimant to the preliminary hearing and hear the explanation
on the matter of admitting the constitutional claim for consideration. However, in relation
to the above the practice also shows that the court does not take into consideration such
request indicated in the constitutional claim?** and the evaluation made after the reasoning is
noteworthy.

It is clear that the above does not exclude the utmost responsibility of a responding
party to submit, along with questioning the interrelation between the restriction
of a right and the constitutional provision, a legitimate public goal of the disputed
provision at every hearing on the merits and thus emphasise his/her respect towards
the Constitutional Court.

It is also clear that the evaluation of the interrelation between the provision appealed at
the preliminary hearing and the respective article of the Constitution shall not be excluded
and the main emphasis in this process shall be put on the inspection of incorrectness of the
interrelation indicated by a claimant rather than on the establishment of the interrelation in
a reliable manner.

The above-mentioned issue may be resolved by the solid judicial practice of the Constitutional
Court or the legislative amendments. The latter is a particularly topical matter as long as the
technical integration of the Law of Georgia on Constitutional Proceedings into the Organic
Law of Georgia on the Constitutional Court of Georgia was carried out according to the
latest amendment to the Organic Law of Georgia on the Constitutional Court of Georgia, and
lots of details of proceedings require improvement in terms of content, as well as technical
improvement in the future.

23. For further details, see Judgment No 2/4/603 of 28 October 2015 of the Constitutional Court of Georgia in the case
Public Defender of Georgia v. the Government of Georgia, Record of minutes No 2/11/663 of 7 July 2017 of the
Constitutional Court of Georgia in the case Citizen of Georgia Tamar Tandashvili v. the Government of Georgia,
Judgment No 2/482,483,487,502 of 18 April 2011 of the Constitutional Court of Georgia in the case Political association
‘Movement for United Georgia’, political association of citizens ‘Conservative Party of Georgia’, citizens of Georgia
Zviad Dzidziguri and Kakha Kukava, the Georgian Young Lawyers’ Association, citizens Dachi Tsaguria and Jaba
Jishkariani, Public Defender of Georgia v. the Parliament of Georgia.

24. For example, see the constitutional claim of 1972 and the Record of minutes No 3/5/1792 of 15 December 2023 of the
Constitutional Court of Georgia in the case Nikoloz Tomasiani v. the Parliament of Georgia and the Minister of Justice
of Georgia connected thereto.
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UNLAWFULNESS AS ALEGAL CATEGORY

Temur Tskitishvili
Doctor of Law, Assistant Professor at [vane Javakhishvili Thbilisi State University,
Senior Research Fellow at Tinatin Tsereteli Institute of State and Law

Abstract: This article concerns a problem of unlawfulness. The subject under consideration is
the relationship between the elements of an act, as the first sign of a crime, and unlawfulness,
as well as the formal and material aspects of unlawfulness, and the relationship between
unlawfulness and a criminal wrong. This article also considers whether there is a legally
free space, and whether a provision regarding the establishment of unlawfulness according
to the unified legal order is valid, and the appropriateness of the division of unlawfulness
according to the branches of law is justified.

Keywords: elements of an act, unlawfulness, criminal wrong.

1. Introduction

According to the prevailing opinion in the Georgian and German literature of criminal
law, compliance with the elements of an act and unlawfulness are subjects of independent
assessment, and thus subjects of special examination, behind which, from a material point
of view, there is a philosophical and sociological standpoint of criminal law both in terms of
the function of the legal order of a state and its constitutional conditions'.

The English system of common law makes no distinction between a wrong and guilt.
Therefore, in contrast to Georgian and German criminal law, they are not separately examined
and established.

Georgian law, which is part of continental European law and is influenced by German law,
and similar to German criminal law, differentiates between three elements of a crime, which
are examined in the following order: the elements of an act, unlawfulness, and guilt.

2. An unlawful act as a wrong, and denial of a wrong with justification
a) Elements of an act

The elements of an act have different functions, one of which is a guarantee function, which

1. Paeffgen H-U., Rechtswidrigkeit als juristische Kategorie, in: Hilgendorf E., (Hrsg.), Rechtswidrigkeit in der
Diskussion, 2018, S. pp. 3-4.
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means that without law there is no crime. This principle derives from the Constitution. One
of the components of a wrong is the elements of an act.

The elements of an act describe a prohibited and punishable act. The elements of all intended
acts include objective and subjective signs. The commission of an act provided for by the
elements of an act contradicts prohibition and requirement, unless circumstances excluding
unlawfulness are present’. The compliance of a committed act with the elements of an act
does not allow us to draw a final conclusion regarding the unlawfulness of an act, and until it
is established whether the act has been committed in circumstances excluding unlawfulness,
the act cannot be evaluated as lawful or unlawful.

A criminal wrong cannot be committed without compliance with the elements of an act.
In the words of Metzger, it can be said that the elements of an act are ratio essendi® for
unlawfulness, or more precisely, ratio essendi for considering an act as unlawful, and instead,
only ratio cognoscendi* for unlawfulness in a certain case.

b) Unlawfulness
¢) Formal side

According to an opinion expressed in German literature, taking into consideration certain
factors, an unlawful act contradicts the entire criminal legal order, and therefore specific
criminal law duties’. The said provision is important from the point of view that the
German criminal law does not consist only of the criminal code, but there are additional,
1.e. subordinate laws as well. If one of the criminal laws prohibits a certain act, it cannot
be declared permissible by another criminal law. From the standpoint of the Georgian legal
system, in addition to the criminal code, there are other criminal norms applicable in Georgia
as well, although the elements of an act and punishment are determined only by the Criminal
Code of Georgia. If one of the Georgian criminal laws contains a reference to the prohibition
of a certain act and to an unauthorised act, it is not enough to establish the unlawfulness of
an act committed in a specific case, but rather it is necessary to establish that the act has
not been committed in circumstances excluding unlawfulness. The indication in criminal
law of the prohibition of an act may, in certain cases in Georgian criminal law, not be a
sign of unlawfulness, but rather a normative sign with blanket elements. However, taking
into account the above, it does not exclude its importance for establishing unlawfulness.
An example of this can be the elements of a crime of illegal abortion (Article 133) and a
transport-related crime.

Along with the norms related to prohibition and requirement, there are justifying circumstances
which imply legal permission. However, it should be noted that some authors differentiate

Paeffgen H-U., ebenda, S. p. 6.

The cause or ground of existence in Aristotle’s philosophy.
The ground of knowledge.

Paeffgen H-U., ebenda, S. p. 7.

Do
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between permission and justification. For example, if an extreme necessity is a justifying
circumstance, in the case of a necessary self-defence, reference is made to permission. By
means of justifying circumstances the legislator acknowledges (abstractly and generally,
similar to the description of prohibition through the elements of an act) that it is permitted to
commit the elements of an act under certain conditions®.

The German scholar Paeffgen considers the elements of an act as a precondition for justifying
circumstances as well, and states that an act that is not prohibited is per se one that does not
need justification, and in such cases, reference is made to the freedom of action’. The above
opinion should be agreed with in the sense that not all acts actually require justification. The
need to justify an act arises when there is an act on which prohibition may be based. An act
on which prohibition cannot be based does not need justification either. However, it should
also be noted that such an act is a lawful act from the legal standpoint, since it does not
contravene the law.

d) Material content of unlawfulness

A central problem related to unlawfulness is the material content of the word ‘unlawfulness’.
A question arises: when does the legislator decide that a socially dysfunctional act is so severe
that it is necessary to apply criminal law to it? This question is considered difficult to answer
and results in a difference of opinion in the literature of criminal law. From this standpoint,
legally protected interests are considered as the main concept®. Some acts, such as murder,
have been punishable throughout the whole existence of law. However, there are acts that
raise the question of whether they should be punishable under criminal law and where the line
is drawn between acts punishable under criminal law and acts punishable under police law
(administrative law). The above is associated with the violation of legally protected interests,
and a high degree of social and ethical reprehensibility’. As one of the controversial issues
related to legally protected interests, some authors refer to cases of the torture of animals as
an example, which in their opinion can hardly be related to legally protected interests'’, and
which therefore would raise a question regarding the necessity of criminal punishment. This
opinion should not be agreed with!' The torture of animals, in terms of social and ethical
reprehensibility, should be punishable under criminal law and its punishability should not
be doubted. An opinion questioning the appropriateness of the criminal punishability of the
torture of animals may be based on an old-fashioned view, which considered animals as
creatures without rights and equated them with things, or inanimate objects'?.

6. Paeffgen H-U., ebenda, S. p. 7.

7. Paeffgen H-U., ebenda, S. p. 7.

8. Paeffgen H-U., ebenda, S. p. 10.

9. Paeffgen H-U., ebenda, S. p. 11.

10. Paeffgen H-U., ebenda, S. p. 12.

11. With respect to the protection of animals under criminal law see Tskitishvili, T., Criminal Law Protection of Animals,
Review of Private Law, 2021-2022, No 3-4, pp. 165-182.

12. A famous philosopher /mmanuel Kant equated animals with things. See Kant, 1., Groundwork of the Metaphysic of
Morals, Thilisi, 2013, p. 179.
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In addition to the above, in terms of the dubiousness of the expediency of criminal punishability,
they refer to the area of criminal law, which provides for the punishability of drug-related
crimes. Namely, the criminal punishability of the possession, production and import of narcotic
drugs in small quantities.* It is noteworthy that drug policy is constantly changing, which has
been reflected in Georgian legislation based on the decisions of the Constitutional Court of
Georgia. The punishability of the consumption of marijuana has been abolished, while there is
a special norm regulating the purchase, storage, transportation, and transfer of narcotic drugs
in small quantities (Article 273). In all the above, the liberalisation of criminal legislation and
the constant changes clearly indicate the problematic nature of the issue under concern, an issue
raised in this article, namely, where the line should be drawn between criminally punishable and

non-punishable acts.

3. Correlation Between the Compliance of the
Elements of an Act and Unlawfulness

The elements of an act describe the main content of possible injustice and/or reprehensibility.
This must be established by a judge in relation to a wrong. In addition, in order to establish
the fact of a commission of a wrong, a judge must also establish the existence of justifiable
circumstances. The compliance of the elements of an act does not include an evaluation
stage. In relation to the wrong of an action, the elements of an act play only an incidental
function'. In this case, with respect to the evaluation stage, it means evaluation from the
standpoint of lawfulness and unlawfulness, since in addition to a descriptive sign, the
elements of an act may also include an evaluative sign. This is especially true in the case
of blanket torts.

The establishment of unlawfulness raises the question of whether the existence of justifying
circumstances is excluded. If the existence of justifying circumstances is excluded, the
compliance of the elements of an act will be the basis for the compliance of the act with
unlawfulness.

4. Doctrine of the Negative Signs of the Elements of an Act

Some authors see a negative sign of the elements of an act in justifying circumstances. From
this standpoint, compliance with the elements of an act and unlawfulness coincide, the result
of which is a two-element crime model. This, however, contradicts the view according to
which there is a material difference between the signs of the elements of an act and justifying
circumstances'. This opinion should not be agreed with, since it contradicts a three-element

13. Paeffgen H-U., ebenda, S. p. 12.

14. Welzel H., Das Deutsche Strafrecht, 11. Aufl., 1969, S. 80; Kiihl K., Strafrecht, AT, 6. Aufl., Miinchen, 2008, S. 108;
Haft F, Strafrecht, AT, 8. Aufl., Miinchen, 1998, S. 71; Baumann/Weber/Mitsch/Eisele, Strafrecht, AT, Lehrbuch, 12.
Aufl., Bielefeld, 2016, S. 336, § 14 Rn.9; Ebert U., Strafrecht, AT, 3. Aufl., Heidelberg, 2001, S. 64; Paeffgen H-U.,
ebenda, S. 15; Mchedlishvili-Hedrichi K., Criminal Law, General Part, Separate Forms of Crime. Manifestation,
Thilisi, 2011, p. 339.

15. Paeffgen H-U., ebenda, S. pp. 16-17.
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crime model, which is provided for by Article 7 of the Criminal Code of Georgia and which
differentiates between the elements of an act, as a descriptive sign, and unlawfulness, as an
evaluative sign.

Considering the absence of justifying circumstances as a negative sign of the elements of
an act means equating ‘that which is’ with ‘that which must be’, because the signs of the
elements of an act are related to factual circumstances despite the fact that they include
an evaluative sign as well. Evaluation related to unlawfulness is a normative evaluation.
Establishing that a person has been murdered by an intentional act means the establishment
of the commission of the elements of an intentional murder, which by default does not refer
to the lawfulness or unlawfulness of the act. The clarification of the above issue is the next
step in the process of determining the elements of a crime. The elements of an act may be
committed both lawfully and unlawfully.

Regarding the criticism of the doctrine of the negative signs of the elements of an act,
Welzel paraphrases Kohlrausch and states that the representatives of the said doctrine
think that killing a person in a state of necessary self-defence is the same as killing a
mosquito’.

If we agree with the doctrine of the negative signs of the elements of an act and consider the
absence of justifying circumstances as a sign of the elements of an act, by that we will equate
an intention, as a sign of the elements of an act, with the subjective signs of the justifying
circumstances of an act. In addition, the differentiation between the elements of an act and
unlawfulness is also important for differentiating between a mistake related to the elements
of an act and a mistake related to prohibition. A mistake related to the elements of an act
may imply a misrepresentation regarding the permissibility of a committed act. For example,
when an actor is mistaken in thinking that he/she is killing game, but the committed action
results in the deprivation of a human life. In this case, on the one hand, the person was
mistaken in the object of an act, and at the same time, he/she was mistaken in the legal
aspects of the act. However, this cannot be applied to all cases, and a person may be mistaken
about the prohibition of a committed act, but not be mistaken about the signs of the elements
of an act. An example of this is a putative self-defence, where an actor knows that he/she
is killing a person, but thinks that it is being done in a state of necessary self-defence. This
case differs in that it concerns a mistake related to the factual circumstances, which leads
to a mistake about prohibition. A mistake related to the signs of the elements of an act also
implies a mistake about factual circumstances. An example of this is a mistake about the
object of an act.

5. Is There a Legally Free Space?

In the literature of criminal law, there are different opinions regarding whether, in addition
to a lawful and unlawful act, there is a third act, which implies neither lawfulness nor

16. Tsereteli T., Problems of Criminal Law, Volume IV, Tbilisi, 2010, p. 119; Paeffgen H-U., ebenda, S. p. 17.
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unlawfulness. For example, G. Nachkebia stated that there may be an act which is neither
lawful nor unlawful. In his opinion, by committing the elements of an act, a person
moves into a legally free space. If there is a circumstance that excludes unlawfulness,
this does not mean that an act is lawful. The author comes to this conclusion based on
the argument that the elements of an act are neither lawful nor unlawful'’.

The elements of an act neither imply a legal evaluation nor are a subject of evaluation.
Indeed, compliance with the elements of an act does not imply the lawfulness or
unlawfulness of the act, because on the one hand, an unlawful act is committed through
the commission of the elements of an act, and on the other hand, unlawfulness is not a
sign of the elements of an act, but is rather beyond the elements of an act. Otherwise, only
the commission of the elements of an act would be sufficient for the commission of an
unlawful act. However, it should be noted that an act complying with the elements of an
act before its commission, and an act committed in the real world, should be differentiated
from each other. For example, the deprivation of human life, as an act included in the
elements of a murder, is neither lawful nor unlawful by itself, because it can be committed
both lawfully and unlawfully. If it is established that the elements of a murder have been
committed, there is an assumption that the act may be unlawful. When it is established that
the deprivation of human life occurred in a state of necessary self-defence, the lawfulness
of the act is considered established, despite the fact that the elements of a murder have
been committed.

According to one view expressed in the German literature of criminal law, besides
lawfulness and unlawfulness, there is also a legally free space, not behind the elements
of an act or within the scope of the elements of an act, but rather beyond it. Namely,
suicide is considered as such'®. Since the elements of a punishable act have not been
committed, it is impossible to establish the unlawfulness of the act, but the author also
excludes the lawfulness of the act. The above statement can be confirmed based on the
argument that a person does not have the right to commit suicide, since according to the
above opinion, life is not a disposable legally protected interest!”. The punishability of
euthanasia is based on the said concept as well (see Article 110 of the Criminal Code). In
this respect, the representatives of the doctrine of a free legal space refer to the freedom
of action, which they do not equate with the right, or to the granting of the right, to an
actor?’. It should also be noted that, if according to one opinion a person does not have

17. Nachkebia, G., in ‘General Part of Criminal Law’, Textbook, Fourth Edition, Tbilisi, 2019, pp. 186-188; Todua, N.,
Regarding the Matters of Interrelation Between the Elements of an Act and Unlawfulness, and Intention and Guilt, in
Revaz Gogshelidze 65, Anniversary Edition, Tbilisi, 2022, p. 54.

18. Roxin C., Strafrecht, Allgemeiner Teil, Band I, Grundlagen. Der Aufbau der Verbrechenslehre, 4. Auflage, 2006, S. 611,
§14 Rn. 28.

19. Kublashvili, K., Fundamental Rights, Tbilisi, 2014, p. 127; Gamkrelidze, O., Introductory Letter in the book by Ir.
Surguladze ‘Government and Law’, Tbilisi, 2002, p. 23.

20. Kaufimann A., Rechtsfreier Raum und eigenverantwortliche Entscheidung, in: Reinhart Maurach, Festschrift zum 70.
Geburtstag, 1972, S. 332.
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the right to dispose of his/her own life, according to another opinion a person has both
the right to life and the right to commit suicide?'.

According to another opinion expressed in the German literature of criminal law, an act
of illegal abortion is considered to be committed in a legally free space if it occurred in
a situation of extreme necessity?’. This opinion is based on the argument that extreme
necessity, an act to save a mother’s life, excludes the unlawfulness of the act, although on
the other hand, it is a matter of born and unborn life. A reference is also made to the collision
of duties, when a father acts to save one of his children, but in the meantime, another child
dies due to the failure to provide help*.

In the case of extreme necessity and the collision of duties, some authors allow, under
the doctrine of personal wrong, the possibility of excluding the unworthiness of an act
despite the unworthiness of the result, since in their opinion an actor cannot be blamed
for a decision made regarding an action. According to the above reasoning, it is clear that
the named authors believe that it is unjustified even to talk about the fact that an actor
should be forgiven for the action taken. Referring to the expressed opinion, in such cases
legal order cannot say what kind of decision of an actor would be correct**. However,
in this respect, the possibility of a valid answer is allowed by taking a decision to save
the legally protected interest that is more important than the deprived one in the case
of extreme necessity, and in the case of a collision of duties, to save one of the legally
protected interests in conditions where both interests are at the risk of deprivation and it is
impossible to save both legally protected interests.

The focus on a legally free space in the literature of criminal law is worth noting
regarding the fact that the scope of law is so broad that the legislator cannot cover
and regulate everything without gaps®. In this regard, suprastatutory circumstances
that exclude unlawfulness are worth noting. However, it should be noted that there is
a special norm in the Criminal Code of Georgia in the form of Article 32. The fact that
such circumstances are not mentioned in the Code as such is not a reason to say that the
legal resolution of the issue is not regulated. In addition, even if justification was based
on suprastatutory circumstances in the conditions of the absence of a special norm in the
Criminal Code, this would still not be a reason to say that an act is neither lawful nor
unlawful. The commission of the elements of an act in the absence of circumstances that
exclude unlawfulness would be of essential importance for establishing the unlawfulness

21. In this regard, see the decision of the Constitutional Court of Germany of 26 February 2020. BVerfG 26.2.2020.
Published in the journal: NJW 13/2020, pp. 905-921. Regarding the matter of a general personal right, see Gotsiridze
E., in the book ‘Comments to the Constitution of Georgia, Chapter Two, Fundamental Human Rights and Freedoms,
Thilisi, 2013, p.102.

22. In this respect see Roxin C., Strafrecht, Allgemeiner Teil, Band I, Grundlagen. Der Aufbau der Verbrechenslehre, 4.
Auflage, 2006, S. 610, §14 Rn. 26.

23. In this respect see Roxin C., ebenda; Kaufinann A., ebenda, S. p. 337.

24. In this respect see Kaufinann A., ebenda, S. p. 330.

25. aufmann A., ebenda, S. p. 332.
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of the act, while the existence of justifying circumstances, even in the absence of a
special norm, would determine lawfulness®.

According to an opinion expressed in the literature, if an act is regulated by legal order,
it is either lawful or unlawful. However, this does not mean that every act should be
regulated. There may be an act that is not provided for by a norm, and therefore is neither
lawful nor unlawful?’.

The representatives of a legally free space actually associate its existence with the
legislator’s silence, but sometimes the legislator is silent deliberately, meaning that this is
not a case which the legislator did not think about or evaluate legally, although it should
also be noted that this is not always the case. Sometimes the legislator is silent, but the
case does not remain without a legal resolution through the interpretation of a norm. Take
the question of unsuccessful organisation: if, under Article 25(7) of the Criminal Code of
Georgia, unsuccessful incitement is punishable as the preparation of a crime, the legislator
does not say anything about unsuccessful organisation, but this does not mean that it should
not be punished. Where little is punishable, big is even more punishable. Accordingly, the
organisation of a crime will be punished, like unsuccessful incitement, as the preparation
of a crime.

A. Kaufmann uses a term ‘legally free space’ with different meanings. According to
one of the meanings, the term covers acts that are not of interest to law, such as eating,
drinking, sleeping, listening to music, writing a letter, religious services, etc. He states
that there may be ‘legally neutral’, ‘legally indifferent’, and ‘legally irrelevant’ acts. As
for the second group, Kaufmann includes there acts that are free from legal consequences
and do not lead to punishment. This may be caused by the absence of unlawfulness or
guilt, or cases of exemption from punishment. At the same time, Kaufmann assumes that
the second group of cases is related to legal evaluation?.

If we agree with the above opinion, acts such as sleeping, walking, eating, or dressing, are
neither lawful nor unlawful. However, those acts are lawful insofar as they do not contravene
law. The fact that an act is not regulated by a legal norm does not mean that it has no relation
to the legal norm. As for the commission of an act in the absence of unlawfulness or guilt, A.
Kaufmann states that it is related to legal evaluation, due to which it is highly controversial
to talk about a legally free space in this case.

In his paper A. Kaufmann separately discusses and pays special attention to abortion
in the case of indications provided for by law and states that, in such case, the act is
‘not prohibited’ but not ‘justified’. Kaufmann bases this reasoning on the argument

26. In the Criminal Code of Germany, there is no norm that would be similar to Article 32 of the Criminal Code of
Georgia.

27. Kaufmann A., ebenda, S. p. 334.

28. Kaufmann A., ebenda, S. p. 336.
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that nobody has the right to dispose of the life of an embryo®. In this regard, it can be
said that it is actually controversial in which cases abortion should not be punishable,
whether a pregnant woman can be exempted from liability, and other matters, but the
fact that positive law, the applicable legislation, leaves an act unpunished in certain
cases, 1s a reason to say that the act is lawful. Another issue is whether liability should
be excluded due to the absence of unlawfulness or guilt, but Georgian legislative
regulation allows for the exclusion of liability by excluding wrong. Moreover, since
illegality 1s a normative sign of the elements of an act under Article 133 of the Criminal
Code of Georgia, and the said article does not even consider the unborn life as an
interest under primary protection, in the presence of relevant indications, liability is
excluded at the stage of the elements of an act. The use of the mentioned terminology
and the consideration of the possibility of the exclusion of liability at different stages
is also provided for by Article 7 of the Criminal Code of Georgia, which establishes the
concept of a crime and offers a three-element structure of a crime. It would be illogical
to look for the terms and the resolution of the problem that bypassed the three-element
structure of a crime, because the latter is the main aspect in the consideration of the
issue of excluding liability.

6. Unlawfulness and Unified Legal Order

According to one opinion, which is considered to be prevalent in the German literature
of criminal law, unlawfulness means the (unified) opposition to the legal order. The
establishment of unlawfulness means its establishment in all areas of the legal order.
Law establishes unity. Therefore, there is no specific criminal unlawfulness according
to which an action complying with the elements of an act would be unlawful within the
scope of a delict punishable under criminal law, but would be lawful outside the scope
of criminal law, or vice versa®’. According to some authors in the literature of criminal
law, it is possible to justify sectorally in terms of compliance with the (unified) legal
order®! An interest protected by a right may lead to compensatory damages in civil law.
A police officer’s defensive action may be justified in criminal law based on justifying
circumstances, but still result in a disciplinary response, since the rules for using firearms
were not observed when the defensive action was taken. Based on the above, it is
completely justified to talk about criminal unlawfulness®. Accordingly, placing emphasis
on the general significance of the assessment of criminal unlawfulness is correct as far

29. Kaufimann A., ebenda, S. p. 341.

30. See the overview of this opinion, Paeffgen H-U., ebenda, S. p. 19. On the issue of the establishment of unlawfulness
according to the unified legal order, see Roxin C., Strafrecht, Allgemeiner Teil, Band I, Grundlagen. Der Aufbau der
Verbrechenslehre, 4. Auflage, 2006, S. 613, §14 E Rn. 31, 32. The mentioned opinion is also supported in the Georgian
literature of criminal law. See Turava, M., Criminal law, General Part, Doctrine of Crime, Tbilisi, 2011. p. 333.

31. In this respect see Felix, Einheit der Rechtsordnung, 1998, S. p. 290.

32. Inthis respect see 7sereteli T, Problems in Criminal Law, Volume IV, Tbilisi, 2010. 33; Tskitishvili, T., The Principle of
Unified Legal Order and the Issue of Unlawfulness of an Act, in the book: Revaz Gogshelidze 65, Anniversary Edition,
Thilisi, 2022, pp. 109-140.
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as establishing that a criminal case may exist outside the scope of a criminal wrong,
when criminal justifying circumstances are present. Therefore, a criminally justified act
cannot be incriminated on the basis of other justifying circumstances. In other words,
‘a necessary self-defence against a necessary self-defence is impermissible’*. Since a
criminal case cannot exist outside a criminal wrong, the justification of an act by criminal
justifying circumstances is important for excluding a criminal wrong. Otherwise,
criminal lawfulness is insignificant for other branches of (national) law**. Since a verdict
delivered regarding criminal unlawfulness is the most serious and weighty one, Paeffgen
raises the question of whether it can influence other areas when it comes to criminal
evaluation, the elements of an act, which is related to another associated discipline.
The author answers by saying that it depends on the legislator. In this regard, tax and
environmental law are worth noting*.

7. Conclusion

The concepts of unlawfulness and a wrong do not have the same meaning. The predicate
of unlawfulness is a categorical evaluation. It shows the relation of an act with the legal
order. An act is either unlawful or lawful. A wrong entails evaluation, something substantive,
and involves an act. A wrong has a degree that depends on the value of the good and the
intensity of the attack on the good. The compliance of an act, the unlawfulness, and the
reprehensibility, are metatheoretical concepts. A wrong has a degree similar to guilt.’

Unlawfulness is categorical in nature, since it has areas of expression according to the
branches of law. An act can be evaluated both in criminal law and in civil and administrative
law. Similar to an offence, an unlawful act can be classified according to the branches of law.

33. ,.Deswegen is die Redeweise von einer Strafrechtswidrigkeit (also einer strafrechtlichen Rechtswidrigkeit) sachlich
bereichsweise durchaus berechtigt”. Paeffgen H-U., Rechtswidrigkeit als juristische Kategorie, in: Hilgendorf E.,
(Hrsg.), Rechtswidrigkeit in der Diskussion, 2018, S. 20.

34. Paeffgen H-U., ebenda, S. 20.

35. Paeffgen H-U., ebenda, S. 21.

36. Paeffgen H-U., ebenda, S. p. 23.
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Abstract: The article aims at a scientific discussion about and the promotion of the issue of
mediation, a new form of alternative dispute resolution in Georgia. The entry into force of the
Law of Georgia on Mediation is an important precondition for the establishment of a culture
of dialogue in the country and for transitioning the country from the path of confrontation to
the path of social peace. Today, mediation is key for parties in conflict to conduct negotiations
and is often referred to as ‘a process of negotiation with the engagement of a third party’.
However, awareness of mediation is not high, and therefore a gradual increase in public
awareness in this direction is a significant step.

Keywords: mediation, negotiation, agreement

I. Introduction

Modern global development requires society to prepare and activate all possible means to
ensure conditions for peace and advancement in the world at the expense of less possible
time and by applying reasonable actions. Society should understand that world peace and
the establishment of a culture of social dialogue, dialogue in society, may be achieved
through the development and increased acceptance of each other in daily life, which has
been a great challenge throughout the last centuries, although every country establishes
mechanisms at a legislative level for reducing the number of disputes in courts and the
amount of tension in society'.

This reality is conditioned by frequent conflicts which put distance between parties, cut
off the path for them towards each other, and push them to seek a way-out in the mazes of
the law, which greatly damages the interests of both parties and any resolution achieved
turns out to be less relevant’. Moreover, such legal remedies become the preconditions for

1. Ware S.J., Principles of Alternative Dispute Resolution, 3 Ed, West Academic Publishing, 2016, 393.
2. Feehily R., International Commercial Mediation, Cambridge University Press, 2022, 3.
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disputes because no-one wants to embrace the status of ‘loser’, no-one likes being wrong? —
this 1s characteristic of human nature.

Negotiation, mutual acceptance, and the achievement of mutually beneficial final decisions*
are those resolutions where society should be headed®, and considering the current legal
regulations, it is available and tangible for everyone; however, several circumstances impede
the transfer of that reality into everyday actions. The effective application of a negotiation
platform should become a precondition for regulating conflicts both locally and globally,
especially if the realisation of the results of negotiation is guaranteed via legal mechanisms;
in the case of the extensive popularisation of such mechanisms, the disputing parties will try
to transition from the path of tension to the path of peaceful regulation, provided they have
the sense and expectation beforehand that the decisions arrived at through negotiation, with
their involvement, will be executable.

To this end, society will always be searching for effective ways of dispute resolution that
would meet their needs and be adjusted to the actual interests of the parties. Such searching
and planning automatically takes a legal path; in this direction, inter alia, the major concern
is for state legal policy to coincide with public interests and needs, and consequently respond
to the interests that the main constituents of a state — the citizens — have and need.

Today’s requirement for disputing parties from the standpoint of regulating an issue is the
existence of simple, effective, timely and available forms of dispute resolution®.

It is noteworthy that, considering all the above, national interests should be and are concurring
with the needs mentioned above, as on the one hand, judicial authorities, by developing similar
opportunities, are given the possibility to be relieved of proceedings that have accumulated
in their courts or are ongoing, and on the other hand, a major social function is fulfilled
when the parties retain the relationship with each other by trying to resolve a dispute by
legal ways other than a court, as applying these alternative mechanisms result in the absence
of the syndrome of a winner and a loser between the parties, which makes it easier for the
representatives of the public and businesses to carry on cohabitation or business relations
with the other party to the conflict. In other words, it is in states’ interests at the macro level
and in the interests of each disputing party at the micro level’ to find a mechanism for dispute
resolution which is efficient both in terms of time and cost, and which enables the parties,
and states as well, to save resources; and this will serve as a precondition for social peace.

3. Vries T., Mediation als Verfahren konsensualer Streitbeilegung, Peter Lang Internationaler Verlag der Wissenschaften,
2012, 115.

4. Palmeter D., Mavroidis P.C., Meagher N., Dispute Settlement in the World Trade Organization (practice and procedure),
3 Edit, Cambridge University Press, 2022, 11.

5. Campbell C., International Mediation, Wolters Kluwer, Special Issue, 2020, 32

6. Carvalho J.M., Carvalho C., Online Dispute Resolution Platform in Alberto de Franceschi (ed), European Contract
Law and the Digital Single Market —The Implications of the Digital Revolution, Intersentia, 2016, 245, 246.

7. Steffek F., Mediation, in The Max Planck Encyclopedia of European Private Law, Volume II, Basedow J., Hopt J.K.,
Zimmermann R., Stier A., Oxford University Press, Oxford, 2012, 1163.
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Considering the above requirements and reality, the broad spread and use by representatives
of the public of alternative means of dispute resolution has been totally logical and eventually
predictable, which represents effective mechanisms for the elimination of social® tension
and conflicts in society; such is also the strong will demonstrated by states, including by
political and legal associations thereof on an international level, to promote the introduction
of alternative mechanisms for dispute resolution in daily life’, especially mediation, which
can be proudly stated to be implemented in almost every state in recent years as the most
effective alternative means of dispute resolution, including the forms'® characteristic of
mediation. In this regard, it should also be considered that several countries have historical
experience in dispute resolution via the methodology of mediation or other similar forms,
which usually play a positive role in terms of the integration into today’s legal system of this
institution'!. Mediation should be determined as a process'? which helps parties in conflict
to eliminate the issues of the dispute themselves by means of negotiation. Negotiation is
mediation during which the parties communicate with each other through professional
negotiators, the mediators. Unlike usual negotiations, this is a process of negotiation with the
engagement of a third neutral party, which is a new and effective possibility for regulating
disputes between parties.

The main reason for introducing mediation is to enable the parties to end disputes on the best
terms vis-a-vis the resolution of their interests, and to eliminate the conflict themselves!'®. In
such a case, they do not just end the dispute with the other party but create the precondition
to carry on business or private relationships with them in the future in a civilised form.
Mediation is indeed helpful for the parties'!, because during mediation the dispute does not
concern who did what in the past, but the parties try to find the best way-out from the current
deadlock situation to continue future relationships in accordance with both their interests'’;
this can be achieved by negotiations between the parties; therefore, the essence of mediation
encompasses negotiation and these two concepts are often perceived as synonyms, with
the only difference being that in mediation negotiation between the parties is facilitated by
a mediator, a third neutral entity, and his/her function of negotiator is to arrange effective
negotiations between the parties.

8. Steffek F., Mediation, in The Max Planck Encyclopedia of European Private Law, Vol. 11, Basedow J., Hopt J.K.,
Zimmermann R., Stier A., Oxford University Press, Oxford, 2012, 1162.

9. Esplugues C., Marquis L., New Developments in Civil and Commercial Mediation, Springer, Vol. 6, 2015, 2.

10. Jeong S., Kritische Betrachtung tiber die Gerichtsmediation in Korea, in Brinkmann M., Effer-Uhe D.O., Vélzmann-
Stickelbrock B., Wesser S., Weth S., Festschrifr fur Hanns Priitting, Dogmatik im Dienst von Gerechtigkeit,
Rechtssicherheit und Rechtsentwicklung, Carl Heymanns Verlag, Kéln, 2018, 831.

11. Creutzfeldt N., Vertrauen in Aufergerichtliche Streitbeilegung, Zeitschrift fur Konflikt-Management, Verlag Otto
Schmidt, Koln, Heft 1/2016, 15.

12. Trossen A., Mediation (un)geregelt, Win-Management Verlag, Miihlberg, 2014, 37, 49.

13. Greger R., Unberath H., MediationsG: Recht der Alternativen Konfliktlosung, Kommentar, C.H. BECK, Miinchen,
2012, 97.

14. Jones G., Pexton P, ADR and Trusts: an International Guide to Arbitration and Mediation of Trust Disputes, Spiramus
Press, 2015, 33.

15. Wode M., Rabe C.S., Mediation, Springer, Berlin, 2014, 27.
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The negotiations conducted during mediation help the disputing parties in self-
determination, in identifying the actual reasons and approaches of the requirements
towards each other's. In legal literature, you might come across mediation referred to as
‘a process focused on the future’!’. Mediation'® enables the parties to receive long-term'
results in the case of successful conduct and completion of the process, even more so in
that the parties in conflict may resort to mediation at any stage of the dispute, although it
should be said that the earlier?® mediation is initiated, i.c. the parties start the process of
official negotiation, the higher are the chances of ending the dispute by agreement?!.

Via mediation, the parties try to agree upon their truths during the process of negotiation,
not letting legal norms decide what they think is true, because as everyone is well aware,
fairness and legality are often not concurring notions; therefore, by applying the mechanism
of negotiation within the framework of mediation, the parties try to determine their truth
by way of agreement; as for the fairness* of the decision concerning both parties, the
final decision is to be made by the parties themselves; in general, fairness is a standard
characteristic of mediation®.

For the correct perception of mediation, it is important for the parties to properly understand
that they always benefit from mediation, even if the negotiation within the scope of the
mediation does not end with a specific agreement®, they will be better aware of the reasons
for the conflict/dispute than before the mediation, which might become a precondition for a
future settlement of the dispute. Therefore, participation in the process of mediation always
has positive results for a party provided he/she/it understands the point of the mediation and
is aware of how to use the information obtained during this process®. In legal literature,
mediation is often characterised as a process beneficial to both parties®’ because the correct
and effective application of mediation enables both parties to achieve an agreement beneficial

16. Alexander N., Global Trends in Mediation, 2™ Ed, Kluwer Law International, the Netherlands, 2006, 10.

17. Trossen A., Mediation (un)geregelt, Win-Management Verlag, Mithlberg, 2014, 470.

18. Deixler-Hiibner A., Schauer M., (Hrsg) Alternative Formen der Konfliktbereinigung, MANZ’sche Verlags- und
Universitdtsbuchhandlung, Wien, 2016, 188.

19. Kaiser P, Gabler A.M., Prozessqualitdt und Langzeiteffekte in der Mediation, Zeitschrift fur Konflikt-Management,
Verlag Otto Schmidt, Koln, Heft 6/2014, 180.

20. Fenn P, Commercial Conflict Management and Dispute Resolution, Routledge, New York, 2017, 68.

21. Roberts M.M., Mediation in Family Disputes, Ashgate Publishing Ltd, Burlington, 2014, 180.

22. 4Wendland M., Mediation und Zivilprozess, Mohr Siebeck, Tubingen, 2017, 216, 217.

23. Windisch K., Fair und/oder gerecht? Fairnesskriterien in der Mediation, Zeitschrift fur Konflikt-Management, Verlag
Otto Schmidt, Koln, Heft 2/2015, 55.

24. Steffek F., Unberath H., (eds), Genn H., Greger R., Menkel-Meadow C., Regulating Dispute Resolution ADR and
Access to Justice at the Crossroads, Hart Publishing, Oxford and Portland Oregon, 2013, 17.

25. Teply L.L., Legal Negotiation in a Nutshell, 4" Ed, West Academic Publishing, 2023, 22.

26. Ahmed M., An Investigation into the Nature and Role of Non-Settled ADR in International Journal of Procedural Law,
Vol. 7, intersentia, Cambridge-Antwerp-Portland, 2017, 216, 217.

27. Deixler-Hiibner A., Schauer M., (Hrsg) Alternative Formen der Konfliktbereinigung, MANZ’sche Verlags- und
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to their interests?®, whereas the human or financial expense of court proceedings or arbitrary
proceedings damage both parties greatly and the victory achieved by one party is belied®.

The process of negotiation in mediation is confidential; the parties, on a voluntary*’ basis and
with the engagement of a third independent and impartial intermediary®' with no authority
to make any decisions, try to achieve an agreement™ acceptable to their interests without
the involvement of a court; in particular, they try to come to conditions agreeable for both
parties®® by means of negotiation, considering the interests of each other*.

This process has its specific composition and the components thereof should be featured
properly in order to ensure that mediation, as a process of negotiation®® between the parties
conducted with the engagement of a neutral third person equipped with special skills*, is
given a very wide area for self-determination and practical use*’. These components are:
providing the public with extensive information on the fact that mediation is a process of
negotiation and the parties should engage in this process with a specific purpose; ending a
dispute by means of negotiation where the parties, or the representatives of the parties, try
to achieve agreement’®.

II. Role of Negotiation in Mediation

Conflict between the parties enables them to identify critical moments in a relationship®
which, if overcome, create preconditions for more successful future relationships, and
mediation plays a positive role in this regard. In legal literature, I often come across the idea
that it is easier for participants in a process of mediation to analyse the issue because they
have an opportunity to listen to the argumentation of the party directly®, their ‘truth’ rather
than legal substantiations, because, as it is known, every coin has two sides*' and the truth of

28. Tsuladze A., Comparative Analysis of Mediation of Georgian Court Mediation, Publishing house World of Lawyers,
Thilisi 2017, 14.

29. Bevan A., Alternative Dispute Resolution, Sweet & Maxwell, London, 1992, 1.

30. Hirsch G., Alternative Streitbeilegung: ein neuer Zugang zum Recht, Honorati C., Ohly A., Padovini F., Hirsch G.,
Picotti L., Knauer C., Patentrecht ADR Wirtschaftsstrafrecht, Miiller Verlag, Heidelberg, 2017, 64.

31. Steffek F., Mediation, in The Max Planck Encyclopedia of European Private Law, Volume II, Basedow J., Hopt J.K.,
Zimmermann R., Stier A., Oxford University Press, Oxford, 2012, 1162.

32. Hirsch G., Alternative Streitbeilegung: ein neuer Zugang zum Recht, Honorati C., Ohly A., Padovini F., Hirsch G.,
Picotti L., Knauer C., Patentrecht ADR Wirtschaftsstrafrecht, Miiller Verlag, Heidelberg, 2017, 69.

33. Bdumerich M., Giterichter und Mediatoren im Wettbewerb, Duncker&Humblot, Berlin, 2015, 23.

34. Feehily R., International Commercial Mediation, Cambridge University Press, 2022, 99.

35. Hale T, Between Interests and Law, Cambridge University Press, Cambridge, 2015, 54.

36. Willis T., Wood W., Alternative Dispute Resolution in Golden J., Lamm C., International Financial Disputes, Arbitration
and Mediation, Oxford University Press, Oxford, 2015, 72.

37. Moore C.W., The Mediation Process, 3 Ed, Jossey-Bass Publishing, San Francisco, 2003, 467.

38. Feehily R., International Commercial Mediation, Cambridge University Press, 2022, 11.

39. Ulrich H., in Klowait J., Gldfer U., MediationsGesetz, Handkomentar, Nomos, Baden-Baden, 2014, 469.

40. Hakimah Y, Alternative Dispute Resolution (ADR), International Shari’ah Research Academy for Islamic Finance
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41. Bhatt J.N., A Round Table Justice through Lok-Adalat (People’s Court) -A vibrant -ADR-in India, 2002, 1.
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the other party helps the parties to make a comprehensive analysis of an issue. However, the
most important thing is for the parties to have appropriate resources to achieve an agreement,
which can always be achieved if the primary interest* of the disputing parties is to eliminate
the dispute.

The establishment and introduction of mediation as a platform for negotiation are promoted
by several factors, including the bureaucratic nature of courts and arbitration institutions*,
and the time-consuming procedures and expenses incurred in the proceedings, which means
the ‘order without law’* and the prospect of its applicability is being established in almost
every jurisdiction®. Like the actual interest of the parties, in mediation, in order to end a
conflict and achieve an agreement with each other*, the parties often disclose their actual
interests*” hidden behind their legal requirements and agree upon specific ways and means
to achieve them.

In mediation, negotiations offer the disputing parties flexible* alternative means to resolve
conflict while spending less time*, incurring fewer expenses®® and reducing the backlog of
proceedings in courts. One more positive effect of mediation is that if the parties cannot
come to an agreement in the process they still have the opportunity to go to court to
resolve the dispute®'. Mediation is more focused on the interests of the parties than their
legal rights, therefore an agreement achieved through mediation represents a commercial
compromise by the parties’> more often than a decision made legally in terms of their
rights; this is a process which is facilitated by negotiation®® where the achievement of an
agreement provides for the minimisation of risk for the parties and the avoidance of the
determination of law against them.

By way of negotiation®® in the scope of mediation, the parties are enabled to define the
ongoing conflict with each other, shed light on the essence of the problem, perceive the real

42. von Maik B., Guterichter und Mediatoren im Wettbewerb, Duncker &Humblot, Berlin.2015, 21.

43. Thalmeir L., Die grenzuberschreitende Durchsetzung elterlicher Entscheidungen, Mohr Siebeck, 2023, 32.
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48. Hopt JK., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Oxford University Press,
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49. Malacka M., Mediation als Appropriate Dispute Resolution im Tschechischen und Slowakischen Rechtssystem in
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51. Lindblom P.H., Progressive Procedure, Iustus, 2017, 422.
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reasons for the confrontation®®, regulate the conflict peacefully, manage the conflict, ensure
that both parties succeed”’ (i.e. a win-win situation®®), prevent the further development of the
conflict, and ensure that they retain a relationship®. The doctrine of Christianity encourages
the prevention of conflict as well®. It is noteworthy that Islam also encourages resort to the
elimination of conflict (in Arabic, Sulh)®'.

Mediation is a good means of self-determination for the parties®?, because they conduct
negotiation directly with each other rather than through court proceedings, where a
judge is charged with that function, so ‘mediation helps the parties to resolve their case
themselves, while the court and arbitrage ‘meddle’ in the parties’ business to resolve it
for them’®.

According to today’s understanding, mediation is a means of achieving the purpose
of the administration of justice®, and it is quite a strong instrument; however, for
now, it is less used as an alternative means of dispute resolution®. Mediation aims at
achieving agreement between the parties®; and the relationship between the parties will
be conciliated when the resolution of the dispute with an agreement facilitates the future
relationship®’, which means that the purpose of the mediation is achieved®®. On the other
hand, there are cases when mediation cannot be completed by an agreement; however,
during the mediation, the parties explore their positions and actual interests with respect
to each other, which may serve as a precondition for the parties not to continue the legal
dispute between each other or not to initiate a legal dispute at all, which ultimately
should be evaluated as a positive® and a specific result, without achieving an agreement
per se through mediation.

One of the main preconditions of the extensive application of mediation, as well as
other alternative means of dispute resolution, and the promotion of the institutional

56. Kumar A., Alternative Dispute Resolution System, K.K. Publications, 2016, 233.

57. 1Ibid, 233.

58. Haft F., von Schlieffen K.G., Handbuch Mediation, C.H. BECK, Munchen, 3 Auflage, 2016, 85.

59. Englert K., Franke H., Grieger W, Streitlosung ohne Gericht — Schlichtung,Schiedsgericht und Mediation in
Bausachen., Werner Verlag, 2006. 242.
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Oxford, 2013, 51.
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Wolters Kluwer Law&Business, Aspen Publishers Inc, 2011, 224.

63. Meyer A.S., Chairman, New York State Mediation Board, 1969, 164.

64. Eidenmuller H, Wagner G., Mediationsrecht, ottoschmidt, 2015, 7.
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development of mediation by institutions of justice, is provided by the fact that its
application relieves courts” from the burdensome flow of cases, which in some cases is
a factor preventing the quality implementation of justice.

The purpose of mediation is assessed differently in legal literature’’. The main purpose is
seen to be the exhaustion of a conflict by the involvement of the parties and the achievement
of an agreement which, inter alia, might serve as a precondition’ to the future relationship
of the parties, representing the positive side of mediation.

Finally, we should take into consideration that the additional value of mediation is not only
the fact that the expenses’, and the time, of the courts and judges are saved, and that it is
a less competitive process than that in a court, but also the circumstance that mediation
enables the parties to solve their problems themselves, to take responsibility, and to control
the progress of the process, it being a process which enables the parties to restore or thaw
out an already damaged relationship, i.e. to constructively advance their business interests
and private life without stress and tension’, and it is a process in which the parties are
more content with the proceedings’. Mediation is also notable for the involvement of the
legal profession in the neutralisation of disputes where specific professional mediators play

a decisive role’®.

As already mentioned above, mediation as an alternative means of dispute resolution
represents an effective way of resolving conflict between parties by way of negotiation, and
the interest in mediation increases daily. However, mediation has a certain negative effect as
well, although, considering the benefits of its importance and application, this negative effect
cannot outweigh the advantages. In particular, an opinion prevails in both legal literature
and practice that the establishment of mediation may result in the ‘privatisation’ of justice
and the administration of justice might end up in the hands of private persons, which will
endanger the proper functioning of the legal system’’, and may represent a certain risk.
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when the first edition of the book was being printed, the answer would be that it is possible only when working as an
adjudicator of labour disputes, or a mediator of divorce disputes. In 1992, when the second edition was being prepared,
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However, this should be considered more of a hypothetical opinion, and it can be explained
by the result of less awareness among those who spread such ideas regarding mediation
than the actual negative effect itself, because the correct introduction of this mechanism of
alternative dispute resolution in any state, and the full awareness of the public thereof, will
minimise such a risk’.

Moreover, an opinion also prevails that in mediation a party that has a certain power in
comparison to the other party to the conflict may use its influence to achieve agreement with
the other party in his/her/its own interests”. This opinion has the right to exist; however,
such risk might exist when resolving a dispute in any form, as well as mediation; if the
parties correctly apply the institution of mediation, it is absolutely possible and practicable
to level this negative effect.

Another negative effect of mediation, based on the examples of different states, is the
excessive regulation thereof; in such cases, mediation as an alternative means of dispute
resolution loses its flexible nature, which distinguishes it from court proceedings or any
other alternative forms of dispute resolution, and which actually is its advantage and positive
side, not a risk which needs regulating; besides, such extensive regulation cannot avoid any
risk in practice.

That and many other negative effects will show themselves and have actual effect only if
mediation is not of an institutional form in the country and is of a fragmentary nature, but
in cases where mediation is regulated at a legislative level, even in a basic form, and where
the process of mediation is approved in practice and is actually applied by the disputing
parties, any negative effects of the process of mediation or the process itself on the subjects
participating therein are neutralised®.

In this regard, the necessity for a broad spread of information concerning mediation and
the need for benevolence concerning mediation on the part of the legal profession should
be highlighted as well; when this is achieved, mediation will be destined to be successfully
established and functioning in any country.

Modern society is strongly dependent on legal proceedings; it is a kind of unwritten rule that
the more developed the society and state, the higher the statistics of referral to court®'; as
they say, a ‘litigation®? explosion’ is taking place®.

78. Carroll E., Mackie K., International Mediation: The Art of Business Diplomacy, Kluwer Law International, Tottel
Publishing, London, 2006, 8.
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80. Hopt JK., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Oxford University Press,
Oxford, 2013, 38.
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The above ‘explosion’ automatically leads to the overburdening of the courts, delays in
ongoing proceedings, and the need to incur additional expenses by the disputing parties®*.

Therefore, states cannot actually offer people effective and timely justice, which leads to the
introduction of alternative dispute resolution mechanisms and their increasing development
in different parts of the world®, despite the weak execution mechanisms for the decisions
achieved via these mechanisms in some cases*®. These mechanisms of dispute resolution are
acquiring a name for justice in the 21st century.

Mediation, as an alternative means of dispute resolution, has many clients and followers
in many parts of the world on the basis of specific impartial means. The main features of
mediation are given below:

a) the process is less expensive®’;
b) the process helps states relieve courts from the burdensome flow of cases;

c) mediation offers disputing parties specific results in less time, and not only a means
achieving an agreement in favour of both parties, but also enables the parties to completely
and exhaustively clarify the conflict between themselves, the reasons therefor, and
approaches towards each other and their future prospects.

It should be noted that the approach of applying to court only in specific cases is being
established®, whereby applying to court only takes place when all the resources of peaceful
resolution and regulation have been exhausted. Such an approach explicitly needs to be
more popularised and introduced in practice, because the establishment of this standard will
provide relief to the courts from its burden. Moreover, it will enable the parties to save the
time and finances, and the nerves and energy, incurred in court proceedings going on for
years, and make them try to end the conflict on their own, by means of negotiations relevant
to their interests, where such opportunity is possible.

Considering the above reality and argumentation, doctrine is already discussing an
opinion regarding the capability of alternative means of dispute resolution to serve as an
alternative to court proceedings®, because it actually serves the purpose of justice both

84. European Commission, Green Paper on Alternative Dispute Resolution in Civil and Commercial Law, Brussels,
19.04.2002, COM (2002) 196 final, p.7, n.5 (available at:<http://eur-lex.europa.eu/LexUriServ/site/en/com/2002/
com2002/com2002_0196en01.pdf>. [15.05.2018].
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Brussels 2010, p.3. (Available at: <www.europarl.europa.eu/document/activities/cont/201105/20110518 ATT19592/20
110518ATT19592EN.pdf)>.[15.05.2018].
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89. Esplugues C., Barona S., Global Perspectives on ADR, Intersentia, Cambridge, 2014, 50.

109



= JI&6520 0 ILBHOB0S NG
== IUSTITIA JOURNAL 2023, ©04033J¢N. DECEMBER

openly in a demonstrative form, and by its hidden content, as it enables clients to eliminate
disputes i.e. achieve actual results, which is a mission of justice. However, on the other
hand, all the above is in favour of state affairs, because introducing and developing
these alternatives actually relieve state courts from the burden of an increasing number
of cases, and apart from saving human and financial resources, helps them to become
more effective and accessible for clients. In other words, the advantages and benefits of
mediation leave everyone content, including, on the one hand, the parties who are able
to end disputes in accordance with their interests® and incurring thereby less expenses®’,
many judges whose flow of cases becomes lighter, thereby saving human resources, and
also states, which can save the expenses of providing a judicial system and its services.
Furthermore, states achieve far more effective, timely and quality justice, together with
satisfied clients.

To embody the issue, it should be noted that based on the analysis and review of the above
argumentation, it can be stated explicitly that mediation, and alternative means of dispute
resolution in general for that matter, should not be perceived and understood as a radical
alternative to the courts, but as an actual means of ensuring the availability of justice.
Moreover, in some cases, it is an immediate mechanism for exercising justice institutionally;
on the other hand, the view prevailing in the literature that alternative means of dispute
resolution might at some stage create a ‘private autonomous dispute resolution mechanism°®?’
should be assessed as an idea; it is also referred to as a certain risk of privatization of this
direction of justice®.

Considering the introduction of mediation in the jurisdiction of all European countries, the
matter of the applicability of mediation will be separately analysed, in particular whether its
mandatory introduction in certain jurisdictions is in opposition to the right of the availability
of court remedies provided for by Article 6 of European Convention for the Protection of
Human Rights and Fundamental Freedoms®*.

When analysing the issue from this standpoint, two major opinions are of importance. The
first is that in practice there is no such case when the binding nature of using mediation serves
as a factor in impeding access to the courts. Secondly, mediation by nature is a process based
absolutely on the will of the parties, and the autonomy of the will of the parties, so ultimately
applying mediation as an alternative means of dispute resolution is again a matter of the
parties exercising free will.
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Therefore, the idea, essence and prospect of the development of mediation as a platform for
negotiation suggest that mediation is not in opposition with the universal principle of the
availability of the courts.

III. Conclusion

Nowadays, mediation is the fastest developing alternative means of dispute resolution
in the world®, which is characterised by delegating the resolution of disputes between
parties to the involvement of a third’® independent, impartial and neutral person®’, within
the framework of a confidential and structured process,” which is the main characteristic
of the European® perception of mediation. Mediation is an efficient alternative instrument
for regulating a conflict,'® because in this process a third neutral person assists the parties
in conflict in achieving an agreement in favour of their interests'®! by applying elements
of negotiation, and in this format, the dispute is ended by an agreement with a mutually
favourable result.

In this process of effective negotiation, the correct approach and positioning of the parties
with respect to each other is of utmost importance, because the parties are the main figures
in mediation, who, unlike in other mechanisms of dispute regulation, are decision-making
entities in the process of negotiation, and it can be stated that, if not for negotiators equipped
with representative skills, the parties would have difficulty in achieving agreement in such
a process.

Accordingly, along with the introduction and development of mediation as a new mechanism
for dispute resolution, it is equally important to inform lawyers about the institution of
the negotiator in mediation, and to retrain them in skills related to negotiation. Only such
accompanying steps might ensure the successful establishment and operation of this new
mechanism.

Summary

Mediation as an alternative means of dispute resolution is being introduced and established
in daily use as the most favourable means for parties in conflict to achieve an agreement.

Many European countries have introduced in their jurisdictions forms of compulsory
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mediation before initiating court proceedings, which promotes this alternative means of
dispute resolution in public and its increased application.

Aiming to save their resources and time, this alternative form of dispute resolution has
become the preferred choice of many parties in conflict. Different states are working on
more innovative forms of carrying out mediation, which will result in more extensive use of
this process.

Mediation has already proved in different countries that it is an effective means of dispute
resolution and is being established as the most sought-after alternative means of dispute
resolution, justifying once again the opinion that ‘the development of alternative means of
dispute resolution does not have an alternative’, and this opinion can be expanded as follows:
any correctly planned and understood reform which is based on international experience on
the one hand, and on the other reflects a correct perception of national needs, is destined to be
a success; this is what should happen to mediation in Georgia and it will ultimately provide
the effective and quality operation of justice in the country.
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INTERVIEW WITH MS JUDIT VARGA, THE CHAIR OF
THE COMMITTEE ON EUROPEAN AFFAIRS OF THE
HUNGARIAN NATIONAL ASSEMBLY

The issue of Georgia’s accession to the European Union should be resolved shortly.
Could you share with us your vision of what Georgia should do? What is the scope of
the European Union’s foreign policy at the moment?

Hungary has traditionally been one of the most committed supporters of the EU enlargement
process. We firmly believe that this process is of strategic importance, but it must be merit-
based. We will strive to accelerate the process for every candidate country during the
Hungarian EU Council Presidency in 2024.

We welcome the Commission’s latest enlargement package and consequently, we are
delighted that the European Council of December 2023 granted candidate status to Georgia,
because your country deserved this upgrade with your achievements.

Hungary and the Hungarian National Assembly supports the European integration process of
Georgia. Regarding the domestic preparation, [ am convinced that achieving EU membership
is the most complex task and challenge for a candidate country. The internal preparation of
the candidate country is an extremely diverse task, affecting many areas of life. These tasks
include inter alia the fulfilment of political criteria, the legal approximation tasks, the further
development of the law enforcement institutions as well as the professional training of civil
servants and judges.

The EU’s joint foreign and security policy, designed to resolve conflicts and foster
international understanding, is based on diplomacy and respect for international rules.
Trade, humanitarian aid, and development cooperation also play an important role in the
EU’s international role.

During the past eighteen months, the EU has imposed massive and unprecedented sanctions
against Russia in response to the war of aggression against Ukraine. They add to existing
measures imposed on Russia since 2014 following the annexation of Crimea. Sanctions
include targeted restrictive measures (individual sanctions), economic sanctions and visa
measures.

The European Parliament’s supervisory power is a crucial part of democratic
governance. Could you tell us a little more about exactly what this mandate implies?

The European Parliament (EP), the only directly elected EU institution, has gained
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increased competences by the modifications of the EU Treaties during the past thirty years.
The European Parliament’s supervisory power includes several procedures and possible
instruments with regard to the European Commission, such as the hearings of Commissioners
or Commissioner-designates or the — so far theoretic — motion of censure against the college
of the European Commission.

As regards the Council, the most important supervisory power of the EP is to table written
and oral questions to the Council by the individual MEPs.

In addition, an MEP is entitled to draw up a non-binding report or resolution on any particular
issue considered to be politically relevant, including the state-of-play in candidate, potential
candidate or other third country. The EP Committee on Foreign Affairs every year discusses
the annual enlargement package of the European Commission in the presentation of the
responsible Commissionaire.

The participation of the European Parliament in enlargement process is ensured via
the so-called Parliamentary Association Committees set up by the relevant Deep and
Comprehensive Free Trade Agreements. This joint parliamentary institution provides
regular exchange of views and dialogue between the Delegations of the EP and the MPs
of the respective country.

Major tasks of Parliamentary Association Committee, from the EP perspective are the
consideration of all aspects of relations between the EU and the accession country as well
as monitoring of the implementation of the Association Agreement and the accession
negotiations. Thisjoint institution provides political input to the accession process by adopting
joint recommendations (joint statements), addressed to the parliament and government of the
candidate country as well as the European Commission and the Council.

An approximation of legislation within the European Union is essential. How do you
see the importance of harmonization of law, and what are challenges that the European
Union experiences in this regard?

In the pre-accession period in Hungary, the legal approximation activity was directed
towards the fulfilment of obligations deriving from the Association Agreement and the legal
preparation for EU accession. Similarly, the current EU candidate countries perform the
tasks of legal approximation for the same purposes.

The amount of duties is obviously different before and after the EU accession, since before
the accession the transposition and implementation of the whole EU acquis had to be ensured.
In Hungary before 2004, we had to approximate our laws to almost 1800 directives, 6000
decisions, to almost 10 000 legal texts of secondary legislation.

In Hungary, the legal approximation was not a spontaneous activity, but it was based on
law approximation programs. Government — as driving force of the process — had decisive
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tasks in the approximation: it elaborated and approved the approximation program, because
the quantity of tasks in itself justifies the thorough and careful examination of the EU
acquis and planning its execution. Moreover, the Government ensured the theoretical and
methodological uniformity of legal approximation.

The EU law does not determine the method of legal approximation, neither the legal
form, nor the state institutions that proceed with the implementation. Generally, it is
the Government, which has primarily responsibility for approximation of laws. The
Government determines the co-ordination mechanism in the integration process as well as
clearly specifies the responsibilities for the ministries. In Hungary, it was the obligation
of the line ministry in its scope of activity to ensure the conformity of the proposed draft
bill with the EU law.

It is worth mentioning, that during the pre-accession period the candidate country has
certain room for manoeuvring in determining the pace, the structure and the phases of
the legal approximation. This process should be coordinated, based on a structured legal
approximation program, and with clear responsibilities in the government and the parliament.
Legal approximation does not mean an automatic transposition of the EU acquis by the
candidate country, but it is a systematic implementation, since the EU legislation has to be
implemented fully in all policy fields from the date of accession. Special attention should be
paid to strengthening the administrative, law enforcement capacities, which are essential, to
proper application of the EU legislation.

Regarding the challenges, I wish to emphasize that the candidate country is following a
moving target, because the EU law is constantly changing. Therefore, regular parliamentary
and government control should be exercised over the legal approximation process. In the
national parliament, it is inevitable to create standard procedure to verify the EU compliance
of the amendments submitted by MPs or committees.

In the context of the promotion of democratic values and European integration in
Eastern Europe, how would you assess the state of play in parliamentary cooperation
in this region?

Since 1990, the Euro-Atlantic integration path was considered to be the strategic direction for
the countries of Central and Eastern Europe. The historic fifth enlargement of EU took place
in 2004 by welcoming eight new countries as full members. Nowadays, the EU has altogether
11 member states from the Eastern part of Europe. The starting point for parliamentary
cooperation in this region was the adoption of the necessary bilateral agreements and the
viable settlement of any open issues. In the early 1990°s new forms of regional parliamentary
cooperation were set up like the Visegrad Cooperation or the Central European Initiative.
It should be added that other forms of parliamentary cooperation like friendship groups on
political level and parliamentary official programs on staff level could also be taken into
account is this respect.
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How would you assess the cooperation between Georgia and Hungary in regards to
European integration? What more can be done to further deepen partnership?

The cooperation between Georgia and Hungary are strategic in nature characterized by
the regular visits and joint cabinet meetings. I have also had the privilege to visit Tbilisi
this year twice as Minister of Justice. In my new capacity as the Chair of the Committee
on European Affairs of the Hungarian National Assembly, I have recently received
several high-ranking delegations from Georgia. During these meetings, I highlighted the
Hungarian position regarding Georgian European ambitions: Hungary strongly supports
the EU candidate status of Georgia and its European integration path. I also express this
position on inter-parliamentary conferences like COSAC, which collects representatives of
all EU national parliaments, candidate countries and the European Parliament. Regarding
further opportunities, I may recall the capacity building activities and so-called Twinning
programs carried out by the Hungarian National Assembly in cooperation with other

EU partners, which has strengthened the functioning of the parliaments of several EU
candidate countries.
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CONCLUSION OF THE CONSTITUTIONAL
COURT OF GEORGIA

ON VIOLATION OF THE CONSTITUTION OF GEORGIA
BY THE PRESIDENT OF GEORGIA

No 3/1/1797 Batumi, 16 October 2023

Composition of the plenum:

Merab Turava — chairperson of the session;
Eva Gotsiridze — member, reporting judge;
Giorgi Tevdorashvili — member;

Irine Imerlishvili — member;

Giorgi Kverenchkhiladze — member;
Khvicha Kikilashvili — member;

Manana Kobakhidze — member;

Vasil Roinishvili — member;

Teimuraz Tughushi — member.

Secretary of the court session: Darejan Chaligava.

Title of the case: A Constitutional Submission by the Members of Parliament of Georgia
(Irakli Kobakhidze, Shalva Papuashvili, Mamuka Mdinaradze and others, 80 in total) on the
Alleged Violation of the Constitution of Georgia by the President of Georgia.

Subject matter: Possible violation of Article 52(1)(a) of the Constitution of Georgia as a
result of exercising representative powers in foreign relations by the President of Georgia
without the consent of the Government of Georgia, which was manifested by working visits
abroad and by holding official meetings and negotiations with officials.

Participants in the consideration of the constitutional submission: Representatives of the
authors of the constitutional submission (the members of the Parliament of Georgia (MPs), 80
in total): Irakli Kobakhidze, Anri Okhanashvili, Giorgi Kakhiani and Tengiz Sharmanashvili;
the President of Georgia, who had been invited to the consideration of the constitutional
submission on the merits, did not attend the session, therefore the representatives of the
President of Georgia, Maia Kopaleishvili and Tamar Chugoshvili, participated in the
consideration of the constitutional submission; the representative of the Government of
Georgia: the Parliamentary Secretary of the Government of Georgia, Vakhtang Bachiashvili.
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DESCRIPTIVE PART

1. On 14 September 2023, the MPs (Irakli Kobakhidze, Shalva Papuashvili, Mamuka
Mdinaradze and others, 80 in total) submitted a constitutional submission (registration
No 1797) to the Constitutional Court of Georgia. Constitutional submission No 1797 was
transferred to the Plenum of the Constitutional Court of Georgia on 15 September 2023
to resolve the issue of admitting the case for consideration on the merits. The preliminary
hearing of the Plenum of the Constitutional Court of Georgia was held on 22 September
2023, without an oral hearing. According to the record of session No 3/2/1797 of 22
September 2023 of the Constitutional Court of Georgia, the constitutional submission was
admitted for consideration on the merits. The consideration of constitutional submission
No 1797 on the merits was held on 3, 4 and 5 October, at an oral hearing.

2. The legal grounds for applying to the Constitutional Court of Georgia, as specified in
constitutional submission No 1797, are as follows: Article 48 of the Constitution of Georgia,
Article 19(1)(h) and Article 31(3) of the Organic Law of Georgia on the Constitutional
Court of Georgia, and Article 178 of the Rules of Procedure of the Parliament of Georgia.

3. In accordance with Article 52(1)(a) of the Constitution of Georgia, the President of
Georgia shall ‘with the consent of the Government, exercise representative powers in
foreign relations, negotiate with other states and international organisations, conclude
international treaties, and accept the accreditation of ambassadors and other diplomatic
representatives of other states and international organisations’.

1. CONTENT OF THE CONSTITUTIONAL SUBMISSION

4. Constitutional submission No 1797 states that, under the applicable version of the Constitution
of Georgia, the only body implementing the domestic and foreign policies of the country is
the Government of Georgia, and the President of Georgia no longer has the right to carry
out and implement the domestic and foreign policies of the country. The constitutional norm
establishing the status of the President of Georgia states that ‘the President of Georgia shall
represent Georgia in foreign relations’, which is the minimum standard for a parliamentary
republic and a parliamentary monarchy. The authors of constitutional submission No 1797
state that the said provision of the Constitution of Georgia determines only the status of the
President of Georgia, not his/her powers. All three components of the status of the President
of Georgia are strictly limited by the norms of the Constitution of Georgia, which directly
regulate the powers of the President of Georgia.

5. According to the authors of the constitutional submissions, Article 54(1) of the Constitution
of Georgia grants the Government of Georgia the exclusive authority to have executive
power and to carry out the domestic and foreign policies of the country. This is confirmed
by Article 52(1)(a) of the Constitution of Georgia, according to which the President
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of Georgia may exercise representative powers in foreign relations and negotiate with
other states and international organisations only with the consent of the Government of
Georgia. The constitutional submission also emphasises that the President of Georgia,
like all other constitutional bodies, can participate in the achievement of foreign policy
objectives provided for by Article 78 of the Constitution of Georgia only within the scope
of his/her powers, i.e. only with the consent of the Government of Georgia.

6. According to the constitutional submission, the applicable version of the Constitution
of Georgia very clearly delimits the competences of the President of Georgia and the
Government of Georgia in matters of exercising representative powers in foreign relations
and conducting international negotiations, which does not allow for an ambiguous
interpretation. According to the Constitution of Georgia, the President of Georgia needs
the consent of the Government of Georgia not only to conduct international negotiations
and conclude international treaties, but also to exercise representative powers in foreign
relations in any form.

7. According to constitutional submission No 1797, the President of Georgia, Salome
Zourabichvili, paid three working visits (to the President of the Federal Republic of
Germany, on 31 August 2023, to the President of the European Council, on 1 September
2023, and to the President of the French Republic, on 6 September 2023) without the
consent of the Government of Georgia, and held official meetings during those visits, by
which she violated the requirement of the Constitution of Georgia.

8. According to the constitutional submission, on 12 July 2023, the President of Georgia
applied in writing to the Government of Georgia to obtain consent to pay a working visit
to the Federal Republic of Germany and to meet the President of the Federal Republic of
Germany. However, despite the fact that the Government of Georgia refused in writing
to grant the application, the President of Georgia still paid the said working visit, and
on 31 August 2023, held an official meeting with the President of the Federal Republic
of Germany. The President of Georgia visited the President of the Federal Republic of
Germany, at the presidential palace, in her capacity as the President of Georgia. The
President of the Federal Republic of Germany met her in observance of all the rules
of official protocol and an official meeting was held between them, which means that
negotiations were conducted between the two Presidents.

9. According to the authors of the constitutional submission, the President of Georgia,
Salome Zourabichvili, did not apply to the Government of Georgia to obtain consent to
pay a working visit to Brussels and to hold an official meeting with the President of the
European Council, and despite the absence of mandatory consent, on 11 September 2023,
she paid a working visit to and held an official meeting with the President of the European
Council in her capacity as the President of Georgia. The meeting with the President of the
European Council took place at the office of the President. The President of the European
Council met the President of Georgia in observance of all rules of official protocol. In
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11.

12.

13.

14.

particular, the meeting was preceded by an official welcome of the President of Georgia
and a photo shoot against the background of the flags of the European Union and Georgia.

According to constitutional submission No 1797, the President of Georgia also did
not apply to the Government of Georgia to obtain consent to pay a working visit to
the French Republic and to hold an official meeting with the President of the French
Republic, and despite the absence of mandatory consent, on 6 September 2023, she paid
a working visit to the French Republic in her capacity as the President of Georgia. She
held an official meeting with the President of the French Republic. After the official
meeting, their joint video message was disseminated.

According to the authors of the constitutional submission, by the said actions the
President of Georgia exercised representative powers in foreign relations and conducted
international negotiations without the consent of the Government. Thus, she acted
contrary to the requirements of Article 52(1)(a) of the Constitution and in all the above
three cases she deliberately and grossly violated it.

Based on the above, the authors of the constitutional submission request that the
Constitutional Court of Georgia confirms by its opinion that the President of Georgia
has violated Article 52(1)(a) of the Constitution.

The authors of the constitutional submission have submitted respective evidence in
order to support their arguments.

2. ORAL HEARING OF THE CONSTITUTIONAL SUBMISSION,
PARTICIPANTS’ OPINIONS

2.1.  Authors of the constitutional submission

The co-authors of the constitutional submission, the MPs Irakli Kobakhidze, Anri
Okhanashvili, Giorgi Kakhiani and Tengiz Sharmanashvili, who represented the other 76
MPs of the constitutional submission, participated in the oral hearing of the constitutional
submission. I. Kobakhidze explained that the history of recent amendments to the
Constitution of Georgia and the will of the constitutional legislator should have been
taken into account in order to resolve the matter. In particular, he noted that, after the
entry into force in 2013 of the amendments made in 2010, the President of Georgia no
longer has the authority to carry out and implement the domestic and foreign policies of
the country, nor the status of the supreme representative of the State in foreign relations.
Instead, the constitutional norm establishing the status of the President of Georgia
stipulated that ‘the President of Georgia shall represent Georgia in foreign relations’,
which implied the minimum standard characteristic to a parliamentary republic and
expressed the recognition of the President, as a symbolic figure, in the parliamentary
system of governance.
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I. Kobakhidze explained that the representative powers of the President of Georgia are
determined only by Article 52(1)(a) of the Constitution of Georgia, and Article 49 of
the applicable version of the Constitution determines the status of the President, which
does not, and cannot, envisage any powers. He stated that the status of the Head of
the State does not mean the President’s authority to govern the State. In addition, the
status of the supreme commander-in-chief does not imply that the Defence Forces of
Georgia are subordinated to the President of Georgia, nor does the third component of
the status established by Article 49(3) of the Constitution of Georgia, ‘the President of
Georgia shall represent Georgia in foreign relations’, imply that the President has any
competence to act on her own initiative, disregarding the provisions of Article 52(1)
(a) of the Constitution of Georgia, and to represent Georgia in foreign relations without
the consent of the Government of Georgia. According to I. Kobakhidze, Article 78 of
the Constitution of Georgia does not give rise to any additional powers of the President
in foreign political relations either, since it only obliges the constitutional bodies to
take appropriate measures ‘within the scope of their competences’ for the purpose of
the full integration of Georgia into the European Union and the North Atlantic Treaty
Organization.

Irakli Kobakhidze stated that the text of the Constitution regarding the foreign policy
powers of the President of Georgia was further clarified under the 2017 constitutional
reform, in order to add more clarity to it. In particular, the words ‘in agreement with
the Government’, which in some cases became the basis for varying interpretations,
were replaced by the words ‘with the consent of the Government’. According to Irakli
Kobakhidze, the President of Georgia always needs the consent of the Government
to exercise representative powers in foreign relations; any official visit to a foreign
country, even non-political and ceremonial in nature, and the establishment of contacts
with the officials of foreign countries and international institutions by the President in
her capacity as the President, mean the exercise of representative powers and require the
Government’s consentunderArticle 52(1)(a). Healso stated that, since the implementation
of the foreign policy of the country was the exclusive authority of the Government of
Georgia, the consent for representation in foreign relations was given based on political
expediency, and therefore, a refusal to give consent was not subject to the obligation
of justification. However, he noted that the reason for the Government’s refusal to give
consent to pay a visit to the Federal Republic of Germany was the President’s different
views and attitudes from those of the Government of Georgia, which she had on the
issue of the fulfilment of 12 priorities by the Government of Georgia in the context
of European integration. Irakli Kobakhidze also explained that the implementation of
foreign policy also implied the determination of its strategic and tactical issues, which
were also the prerogative and responsibility of the Government. On the other hand,
the rule of direct election of the president, established in some constitutional systems
of parliamentary governance, does not imply increased competences of representative
powers in foreign relations.
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I. Kobakhidze stated that Article 52(1)(a) of the Constitution includes all types of
representative powers and does not leave beyond the scope of this Article any cases,
in which the President of Georgia would be able to exercise any kind of representative
power without the consent of the Government of Georgia. Thus, the requirement of
consent is mandatory and the Constitution of Georgia does not leave room for any
exception. According to I. Kobakhidze, regarding the content of the constitutional
concept of representative powers, under Article 52(1)(a) of the Constitution, it covers any
kind of bilateral communication with the officials of a foreign country or international
organisation, established on the basis of the active action of the President, irrespective of
the content and form of such communication. It includes not only personal meetings, but
also remote contact via technical means. In his opinion, ‘international negotiations’, as
specified in Article 52(1)(a) of the Constitution, are interpreted autonomously and mean
any dialogue or conversation with a representative of a foreign country, which aims to
achieve political or legal outcomes. 1. Kobakhidze also mentioned a shortcoming in the
practice that exists in the country in terms of the mandatory consent of the Government
to exercise representative powers, and noted that the practice of requesting and giving
consent has not been established and needs to be corrected.

I. Kobakhidze explained to the Court that he expects from the Court the confirmation
of the fact of violation of the Constitution, and that the intention of the violation of
the Constitution, its severity, motivation, consequences, or other subjective and
objective factors, which are more relevant to be taken into account when making a
political decision on removal from office at the Parliament, should not be taken
into consideration, if the Constitutional Court confirms the fact of violation of the
Constitution by the President. I. Kobakhidze also emphasised that, despite the initiation
of the impeachment procedure against her, the President of Georgia continued visits
to foreign countries without the consent of the Government and she understands that
she is acting against the constitutional provision, which, according to I. Kobakhidze,
is proven by her interview given to the Lithuanian public broadcaster when she stated
that she was not officially authorised to pay that visit. In his opinion, the President of
Georgia, Salome Zourabichvili, acted against the constitutional governance system of
Georgia and grossly violated the Constitution of Georgia, due to which she is no longer
suitable for the occupied position. He drew the Court’s attention to the contradiction
between the positions of the President and her representatives regarding the legal
necessity to obtain the Government’s consent; attention should be paid, on the one hand,
to the statement of the President’ representatives, that the President did not request
the Government’s consent for the last visits because ultimately she understood that
they were not necessary, and on the other hand, the President’s public statement during
her visit to Lithuania stating that she did not have official authority to pay that visit.
According to I. Kobakhidze, in this case the initiation of the impeachment process served
the protection of the constitutional legal order and governance system, and not political
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retaliation. In his opinion, it was a serious violation of the Constitution, which required
an adequate legal and political response. Therefore, the conclusion of the Constitutional
Court should recognise the violation of Article 52(1)(a) of the Constitution of Georgia
by the President of Georgia.

2.2. Representatives of the President

The representatives of the President of Georgia, Maia Kopaleishvili and Tamar
Chugoshvili, during the oral hearing of the constitutional submission, stated that the
authors of the submission had initiated the impeachment procedure based on political
motives and that the submission did not have any legal and factual arguments. They
explained that the meanings of Articles 49 and 52 of the Constitution should be taken into
consideration separately. The representative powers of the President in foreign relations
are determined not only by Article 52(1)(a), but also by Article 49 which, despite
establishing the status of the President, covers and implies certain powers beyond Article
52(1)(a) of the Constitution. In particular, the provision of Article 49(3) that ‘the President
of Georgia shall represent Georgia in foreign relations’ implies not only the status of the
President, but also the representative powers which are not included in Article 52(1)(a).
Moreover, in their opinion, the meaning of the words in Article 49(3) ‘represent Georgia
in foreign relations’ differs in content from the words in Article 52(1)(a) ‘exercise
representative powers’. Based on such understanding of Article 49(3) and Article 52(1)
(a) of the Constitution, the President’s representatives explained that Article 49(3) of
the Constitution implies and allows for the exercise of representative powers in foreign
relations by the President without the consent of the Government. In their opinion, the
President needs the consent of the Government only if her political activity goes beyond
the official course of the Government and the main directions of foreign policy.

The President’s representatives did not deny the facts of holding official meetings
by the President of Georgia, Mrs. Salome Zourabichvili, with the President of the
Federal Republic of Germany, the President of the French Republic, and the President
of the European Council, nor the circumstance that the meetings were held without
the Government’s permission and in her capacity as the President of Georgia, nor that
the meetings were dedicated to supporting the granting to Georgia of candidate status
for EU membership. However, they stated that it did not constitute interference in the
implementation of foreign policy or ‘a negotiation’ within the meaning of Article 52(1)
(a) of the Constitution. According to them, the Government’s permission is required only
for negotiations aimed at achieving some political and legal outcomes. They also noted
that, when drafting the Constitution, initially, Article 49 of the Constitution might have
been actually intended to determine only the status of the President, but later this norm
acquired a different normative content, namely, the content that enables the President to
act independently in foreign relations without the consent of the Government. They also
pointed out that the President of Georgia was exercising her diplomatic powers and that
her actions should not be reviewed in the context of Article 52(1)(a) of the Constitution.
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The representatives also noted that the President of Georgia meets foreign officials in
the territory of Georgia as well, although in that case there is no practice of obtaining
the Government’s consent, which indicates that representation in foreign relations does
not always imply the necessity of the Government’s consent.

The representatives of the President of Georgia also noted that, although during her
presidency, except for the past few months, the President of Georgia has always
requested the Government’s consent for her every visit abroad, that circumstance did not
mean that she actually legally needed such consent, or that the President considered the
obtaining of the consent as her constitutional obligation, but only the circumstance that
the President was doing so based on the advice of her administration and lawyers, and
for the purpose of coordinating visits with the Government, so that the representatives
of both the executive authority and the legislature were represented in each of her visits.
As for the recent period, in particular, the visits to the French Republic, the Kingdom of
Belgium, and the Baltic States, the President did not request the Government’s consent
because she ultimately realised that she did not need the Government’s consent for her
visits abroad.

The President’s representatives negatively assessed the fact that, according to current
practice, the Government does not justify its refusal to give consent, and emphasised
that despite the parliamentary system of governance, the President of Georgia should
not be completely removed from participation in the implementation of foreign policy
and should not be completely dependent on the Government, especially considering
that the current President of Georgia, Mrs. Salome Zourabichvili, was elected through
universal elections and she has high legitimacy. They also stated that the President’s
disputed visits were positively evaluated by foreign officials and mass media, and
that the initiation of the impeachment procedure against her would damage Georgia’
democratic reputation.

Based on the above, the representatives of the President of Georgia stated that during
all three visits, which had been considered as grounds for initiating impeachment, the
President of Georgia exercised representative powers in foreign relations not on the
basis of Article 52(1)(a) of the Constitution, but on the basis of Article 49(3) and Article
78 of the Constitution, and therefore, the claim of the authors of the constitutional
submission regarding the violation of the Constitution by the President was groundless.
To support their arguments, they presented respective evidence to the Constitutional
Court and referred to the practice of foreign countries.

2.3. Representative of the Government

On its own initiative, the Constitutional Court of Georgia invited a representative of
the Government of Georgia to the hearing of the case on the merits. The Parliamentary
Secretary of the Government of Georgia, Vakhtang Bachiashvili, explained to the
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Court that according to the Constitution of Georgia, the Government of Georgia has
the exclusive authority to implement foreign policy. Therefore, foreign relations are
the area of public relations where the President needs the consent of the Government
of Georgia, regardless of where (within the country or abroad) and in which form
(during a telephone conversation, remote meeting, or otherwise) the representation in
foreign relations takes place. According to the representative of the Government, in
order for the exercise by the President of representative powers in foreign relations to
be considered as compliant with the Constitution, the consent of the Government of
Georgia is necessary, the practical expression of which is the provision of Article 52(1)
(a) of the Constitution of Georgia.

Vakhtang Bachiashvili explained to the Court that the referral of the President of Georgia
to the Government on the basis of Article 52(1)(a) of the Constitution and the resulting
practice demonstrate that the President mandatorily needs the Government’s consent to
exercise representative powers in foreign relations. He noted that, based on the current
practice, the President submits to the Government of Georgia a written proposal, which
describes a future visit to a specific country, the dates of the visit, the agenda, and specific
officials whom the President would meet, and based on that, the President of Georgia
requests the consent of the Government. Vakhtang Bachiashvili further stated that when
applying to the Government, in addition to narrative and information, the President’s
proposal generally contains legal preconditions as well, based on which the President
requests the Government’s consent. In particular, all written proposals submitted so far
start with a reference to Article 52(1)(a) of the Constitution of Georgia, which proves
that the President herself is aware of the requirement of the Constitution regarding all
such visits, and that all visits abroad are mandatorily subject to the respective consent
of the Government of Georgia.

26. As for the issue, beyond Article 52(1)(a) of the Constitution of Georgia, as to whether

the President of Georgia can carry out representative relations in the area of foreign
relations without the consent of the Government, Vakhtang Bachiashvili explained
that the Constitution of Georgia does not allow for such interpretation and there is no
room left in the current constitutional order to draw such a conclusion. Therefore, in
accordance with the requirements of Article 52(1)(a) of the Constitution of Georgia,
there are no elements of foreign policy that could be carried out by the President without
the Government’s consent.

27. The representative of the Government of Georgia formally distinguished the carrying

out of foreign representative relations by the President of Georgia abroad and within the
country. He explained that when foreign representative relations are carried out in the
territory of a foreign country, the prior consent of the Government is issued in the form
of a decree of the Government. Regarding carrying out such foreign policy activities
within the country, although an act of the Government, as a collegial body, is not issued
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in that case, the Prime Minister of Georgia issues a legal act in the form of an order.
Therefore, although a uniform form is not established, in both cases the will and the
decision of the executive authority is clear, and the President of Georgia is aware of that.

The representative of the Government of Georgia, Vakhtang Bachiashvili, also
explained the criteria according to which it should be determined in which cases a
specific action of the President can be considered as the implementation of foreign
policy. According to his position, in such cases it is irrelevant to focus on the form
of the relations, as the content of the relations is what matters. At the same time, the
identification of a specific goal is absolutely sufficient for determining the content.
In particular, if the President’s activity was aimed at the implementation of foreign
policy, it was absolutely sufficient to consider it as the actual implementation of
foreign policy.

Friend of the Court (amicus curiae)

In relation to constitutional submission No 1797, Tinatin Erkvania, Professor at the
School of Law and Politics of the Georgian Institute of Public Affairs (GIPA), Giorgi
Sioridze and the political union of citizens ‘Lelo for Georgia’, as well as Remzi Sharadze,
submitted to the Constitutional Court of Georgia the written opinions of the friend of the
court on the basis of Article 21%(1) of the Organic Law of Georgia on the Constitutional
Court of Georgia.

In the written opinion of the friend of the court, T. Erkvania develops her position in
several directions. She states that ‘the President is a priori a representative in foreign
relations by virtue of her mandate and does not require the consent of the Government
in any case’. ‘Prior consultation with the Government is required only for the issue
of determining the foreign policy course and only those activities of the President
which may have legal outcomes.” Also, in her opinion, the words ‘with the consent
of the Government’ (in Article 52) should not be interpreted in isolation from Article
49 and the structural principles of the Constitution, and that the Constitution should
not be interpreted as if the President is removed from all foreign policy functions.
According to the position of the friend of the court, during all three visits the President
was implementing the political will, which had already been declared and defined by
the Government. At the same time, she observed the foreign policy course directly
recognised by the Constitution under Article 78 of the Constitution, according to which
the constitutional bodies shall take all measures within the scope of their competences
to ensure the full integration of Georgia into the European Union and the North Atlantic
Treaty Organization.

In the opinion of the friend of the court, the President de facto violated the Constitution,
but violated an unconstitutional norm. According to her position, ‘the provision violated
by the President (Article 52(1)(a)) should not be written in the Constitution in the first
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place’, and that the President ‘violated only the norm that was incorrectly included in the
Constitution as a result of the 2017-2018 constitutional reform’. The friend of the court
states that as the current President was directly elected, she has high legitimacy, so she
should have more rights. Therefore, ‘the constitutional provision is not fair in relation to
the directly elected president and very much diminishes the institution of the president’.
According to the author of the written opinion, Article 52(1) of the Constitution, which
directly determines that foreign representation by the President must be carried out with
the consent of the Government, does not correspond to the functions of the President, as
the head of state, even in the parliamentary system of governance, the example of which
is the Federal Republic of Germany, where the text of the constitution does not provide
for such consent for the foreign policy representation of the country. She also points out
that although the Constitution was violated de facto, de jure it is disputable, because
in her opinion, ‘the correlation of these norms has not been interpreted anywhere, and
the President is not a lawyer to interpret and correctly perceive all this’. According
to her, ‘the President could not perceive what she is violating and whether she is
violating it at all’. At the same time, the friend of the court drew attention to the issue
of whether the ground for impeachment implies only the intentional violation of the
Constitution and posed the question of ‘whether the subjective side of the constitutional
violation — a mistake and misinterpretation, should be considered as a violation’. As
a result of analysing the above issues, the friend of the court comes to the conclusion
that the President of Georgia has not materially violated the Constitution and that the
impeachment procedure is groundless.

Giorgi Sioridze and ‘Political Union Lelo for Georgia’ stated in the opinion of the friend of
the court that it is of vital importance that, when evaluating the possible unconstitutionality
of an impeachable action, the Constitutional Court of Georgia explains the interrelation
between Article 49(3) and Article 52(1)(a) of the Constitution. According to their position,
the President represents Georgia in foreign relations and that is an immanent function of
the institution of the President, whose action is abstracted from the Government’s consent.
Although, based on Article 54 of the Constitution, the President cannot sign a specific
international treaty or implement the Government’s intended foreign policy, this does
not mean that the Government can prohibit the President from any communication with
representatives from other countries or international organisations. He also stated that not
allowing the President to pay visits abroad is not justified in the Government’s decrees.
According to their argument, the Government formally exercised its political discretion
and performed an arbitrary act in the exercise of that discretion, which was not based
on actual legal grounds and contradicted Article 78 of the Constitution, the observance
of which is mandatory for every constitutional body, including and in the first place, the
President of Georgia. The friend of the court also states that, when preparing its conclusion,
the Constitutional Court should take into account the structure inherent to a constitutional
delict, and its objective and subjective elements, and by taking into consideration the
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principle of proportionality, resolve on the merits the matter raised before it. The opinion
of the friend of the court also analyses a dispute on competence and an impeachment
procedure in relation to each other, and refers to the expected difficulties that may be
caused by the partial overlap of these procedures.

33. An opinion of the friend of the court was also submitted to the Constitutional Court
by Remzi Sharadze. In his opinion, the constitutional submission is groundless and
unsubstantiated, because the Constitution of Georgia neither prohibits visits of the
President of Georgia to foreign countries, nor meetings with high-ranking officials
within the framework of such visits. He explained that the official meetings of the
President with European leaders cannot be the basis for impeachment, because she was
fulfiling the requirements of Article 78 of the Constitution of Georgia.

IT REASONING PART

1. SCOPE OF CONSIDERATION AND STANDARD OF PROOF

1. The Constitutional Court, first of all, considers it necessary to determine the scope
of consideration of the present constitutional submission and the examination of its
validity. The Constitutional Court explains that, in general, within the framework of the
impeachment procedure, in the case of establishing the legal grounds for an impeachment,
when issuing a conclusion determined by the Constitution and the Organic Law on the
Constitutional Court of Georgia, the goal of the Court is to establish whether the official
provided for by Article 48(1) of the Constitution, when carrying out public authority,
has violated by his/her act (action or omission) the constitutional provision related to
his/her constitutional status, powers, obligations or responsibility, and/or whether
he/she has committed an action that contains signs of crime. The Constitutional Court
explicitly and clearly states that its role does not entail evaluation, if the legal grounds
for an impeachment are verified, of whether a certain official deserves to be removed
from office due to the violation (the violation of the Constitution and/or the presence
of signs of crime in his/her actions), which, in the case of a positive conclusion of the
Constitutional Court, will be decided upon by the Parliament of Georgia according to
the relevant political considerations. Thus, the authority of the Constitutional Court of
Georgia is limited to submitting a conclusion to the Parliament of Georgia, in which the
constitutionality of the actions of the persons specified in Article 48 of the Constitution
of Georgia, and/or the presence of signs of crime in their actions, is either confirmed or
denied. Therefore, in relation to the submission under consideration, the Constitutional
Court will determine whether the President of Georgia has violated the provisions of the
constitutional norm specified in the submission and whether there are legal grounds for
her removal from office by means of impeachment.
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2. The Constitutional Court of Georgia states that despite the above, since the present
case is the first precedent in the Georgian practice of constitutional justice for the
Constitutional Court to exercise its constitutional authority within the framework of the
impeachment procedure, the Court will use this case to clarify the constitutional norms
related to impeachment, including by establishing common principles and criteria that
will contribute to ensuring that each case of removal from office through impeachment is
well-grounded and justified, and in general, complies with the purposes of impeachment.

3. The court also explains that when issuing a conclusion on the issue of impeachment,
the Constitutional Court will not evaluate the ‘facts’, which the author MPs of this
constitutional submission believe to have been established, but the facts which the
Court examines by itself, including during the oral hearing of the submission, for the
establishment of which the Court will use both documentary or other evidence, submitted
by the authors of the submission, and the information available in the public domain. The
Court also considers it relevant to note that, when establishing the respective facts, the
criminal standard of proof ‘beyond a reasonable doubt’ is not relevant, and in accordance
with international practice, it will apply a ‘clear and convincing’ evidence standard. Thus,
the Constitutional Court will provide a legal evaluation, from a constitutional perspective,
of only the facts that are established in a clear and convincing manner.

2. ABOUT THE FACTS
Facts specified in the submission and facts considered established by the Court

4. The authors of the constitutional submission believe that the President of Georgia has
violated the Constitution of Georgia. In particular, it is stated in the submission that Mrs.
Salome Zourabichvili, contrary to the provision of Article 52(1)(a) of the Constitution of
Georgia, exercised representative powers in foreign relations in several cases, without the
necessary consent of the Government. In this regard, three facts are emphasised, namely
the working visits paid by the President of Georgia to the Federal Republic of Germany,
the Kingdom of Belgium, and the French Republic.

5. The constitutional submission states that, on 31 August 2023, in the Federal Republic
of Germany, the President of Georgia met her counterpart, the President of the Federal
Republic of Germany, on 1 September 2023, in the Kingdom of Belgium, she met the
President of the European Council, and on 6 September 2023, in the French Republic,
she met her counterpart, the President of the French Republic. In order to prove the
specified factual circumstances, the authors of the constitutional submission submitted
the following evidence to the Constitutional Court of Georgia: the news stories broadcast
by the Georgian Public Broadcaster and the information published on the official website
of the Georgian Public Broadcaster; a press release posted on the official website of the
Administration of the President of Georgia; the statement made by the President of
Georgia on her social media account on the ‘Twitter’ platform, as well as the photos of
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the meeting posted on the social media platform ‘Facebook’, and a press release posted
on the official website of the Council of the European Union. The Constitutional Court
does not have any objectively justified reason to doubt the authenticity and accuracy
of the said facts. Therefore, the facts presented in the constitutional submission, which
are based on the information disseminated through official sources, are considered as
established by the Court.

6. In particular, the fact of the official visit of the President of Georgia to the Federal
Republic of Germany, and of the meeting with her German counterpart during that visit,
is proven by the following evidence: the information published on the website of and the
news stories broadcast by the Georgian Public Broadcaster on 31 August and 1 September
2023; a press release posed on the official website of the Administration of the President of
Georgia on 30 August 2023; the photos of the meeting posed on the social media accounts
of the President of Georgia on ‘Twitter’ and ‘Facebook’ platforms, on 31 August and 1
September 2023; the information obtained by the Constitutional Court from officially
available sources, namely the information published on 7 September 2023 on the official
website of the news agency ‘Radio Tavisupleba’, and the information pieces disseminated
by the news agency ‘Civil Georgia’ (civil.ge) on 6 and 7 September 2023.

7. The fact of the visit paid by the President of Georgia to the Kingdom of Belgium, and of
the meeting with the President of the European Council during that visit, is proven by the
following evidence: a press release posted on the official website of the European Council
on 1 September 2023; the evidence obtained by the Constitutional Court from officially
available sources, in particular the information published on the website of the news
agency ‘Radio Tavisupleba’ on 7 September 2023, and the information pieces published
on the official website of the Georgian Public Broadcaster on 1 September 2023 and the
official websites of the news agencies ‘Civil Georgia’ (civil.ge) and ‘Radio Tavisupleba’
on 6 and 7 September 2023.

8. Regarding the visit paid by the President of Georgia to the French Republic, the fact of
her meeting with her counterpart, the President of the French Republic, is proven by
the following evidence: the information disseminated by the Public Broadcaster on 6
September 2023 regarding the meetings held by the President; a joint video address of the
Presidents of two countries posted by the President of Georgia on her social media account
on ‘Twitter’ platform on 6 September 2023; the evidence obtained by the Constitutional
Court from officially available sources, namely the information published on the official
website of the news agency ‘Radio Tavisupleba’ on 7 September 2023, and on the official
website of the news agency ‘Civil Georgia’ (civil.ge) on 6 and 7 September 2023.

9. The circumstance that the President of Georgia, Mrs. Salome Zourabichvili, did not have the
consent of the Government of Georgia as provided for by Article 52(1)(a) of the Constitution
of Georgia for the above-mentioned three visits, is proven by the following evidence: Decree
No 1370 of 3 August 2023 of the Government of Georgia, which did not satisfy the official

194



Ne6

JIS6IR0 0ILB0B0S

2023, (03433883 N. DECEMBER IUSTITIA JOURNAL

10

11.

12.

proposal of the President of Georgia of 12 July 2023, in which the President addressed to the
Government of Georgia in order to obtain consent under Article 52(1)(a) of the Constitution
of Georgia to pay a working visit to the Federal Republic of Germany from 31 August to
1 September 2023. Regarding the working visits paid to the Kingdom of Belgium and to
the French Republic, according to the constitutional submission, the President of Georgia
did not submit respective proposals to the Government of Georgia to obtain consent in this
regard. The Court also relies on the information pieces published on the official website
of the news agency ‘Radio Tavisupleba’ on 7 September 2023, and on the official website
of the news agency ‘Civil Georgia’ (civil.ge) on 6 and 7 September 2023, which include
the statement made by the President of Georgia that despite the Government’s refusal,
she continued to visit European capitals and had meetings with the Presidents of various
countries and international organisations at her own expense.

. The Constitutional Court also considers it established that, in all three cases, Mrs.

Salome Zourabichvili held the meetings with the Presidents of the Federal Republic of
Germany and the French Republic, as well as the President of the European Council, in
her capacity as the President of Georgia. For the Court, the grounds for such a conclusion
are the information about the meetings and certain circumstances.

In particular, the President of the Federal Republic of Germany met his Georgian
counterpart in observance of all the rules of official protocol, as evidenced by the
movement of the escort of the President of Georgia with the official state flag of Georgia,
the welcome by the President of the Federal Republic of Germany and the photo shoot
on the red carpet, as well as a roundtable discussion (see two news stories broadcast by
the Public Broadcaster on 31 August 2023, and the photos of the meeting posted on the
personal social media accounts of the President of Georgia on ‘Twitter’ and ‘Facebook’,
on 31 August and 1 September). The press release, published on 30 August 2023 on the
official website of the Administration of the President of Georgia, states that with her
visit to the President of the Federal Republic of Germany on 31 August, in Berlin, the
President of Georgia Salome Zourabichvili starts meetings with the European leaders.

During the visit to the Kingdom of Belgium, the President of the European Council
also met Mrs. Salome Zourabichvili in observance of the rules of official protocol. In
particular, the meeting was held in an official environment, at the office of the President
of the European Council, which was preceded by the official welcome of the President
of Georgia and a photo shoot against the background of the flags of the European Union
and Georgia (see the photos of the meeting published on the official website of the news
agency ‘Civil Georgia’ (civil.ge) on 6 September 2023, and on the official website of the
news agency ‘Radio Tavisupleba’ on 1 September 2023). As for the visit to the French
Republic, the French counterpart met the President of Georgia at the presidential palace,
with an official welcome, and after the official meeting their joint video address was
also disseminated for the public (see a photo of the meeting published on the official
website of the Public Broadcaster on 6 September 2023).
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The circumstances that Mrs. Salome Zourabichvili paid the above-mentioned visits
in her capacity as the President of Georgia, that she did not have the consent of the
Government of Georgia for any of those working visits, and that the visits were related
to the issue of the foreign policy of Georgia, namely Georgia’s European integration
and the obtaining of international support for it, have also been confirmed by the
representatives of the President of Georgia, during the oral hearing of the case.

The Constitutional Court also takes into account the history that preceded the visits
paid by the President of Georgia to the Federal Republic of Germany, the Kingdom of
Belgium, and the French Republic, in ignorance of the Government’s refusal in one
case, and without the Government’s consent in two cases. The documents attached
to the constitutional submission demonstrate that, by Decree No 1232 of 30 June
2020, Decrees No 1369 and No 1370 of 3 August 2023, Decrees No 1445, No 1446,
No 1447, No 1448 and No 1450 of 9 August 2023, Decree No 1470 of 14 August
2023, and Decree No 1532 of 22 August 2023 of the Government of Georgia, under
Article 52(1)(a) of the Constitution of Georgia and Article 7* of the Law of Georgia
on the Structure, Powers and Rules of Operation of the Government of Georgia, the
proposals of the President of Georgia regarding her working visits to the French
Republic, Ukraine, the Federal Republic of Germany, Switzerland, Bulgaria, Poland,
the Kingdom of Belgium, the Kingdom of Denmark, the United Arab Emirates,
Israel, and the Czech Republic, were refused. These circumstances indicate that Mrs.
Salome Zourabichvili was periodically submitting proposals to the Government of
Georgia to obtain consent to pay visits, in her capacity as the President of Georgia, to
different countries at different times, including to the Federal Republic of Germany,
the Kingdom of Belgium, and the French Republic.

Considering all the above, the Constitutional Court of Georgia considers it clearly
and convincingly proven that Mrs. Salome Zourabichvili actually visited the Federal
Republic of Germany, the Kingdom of Belgium, and the French Republic, and during
those visits she held official meetings, in her capacity as the President of Georgia,
with the Presidents of the Federal Republic of Germany, the French Republic, and the
European Council, without the consent of the Government of Georgia, regarding the
foreign policy matter of Georgia’s accession to the European Union.

Regarding the issue of whether the above represents the exercise by the President of
Georgia of representative powers in foreign relations without the Government’s consent,
in violation of Article 52(1)(a) of the Constitution of Georgia, and a possible ground for
impeachment, this will be assessed by the Constitutional Court by taking into account
the above facts, on the basis of the clarification of the content of the said Article of
the Constitution, taking into consideration the constitutional status and powers of the
President, the Georgian constitutional order of separation of powers, the parliamentary
system of governance, and other legal contexts.
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3. MATTERS OF LAW

3.1. THE MECHANISM OF IMPEACHMENT IN THE
CONSTITUTION OF GEORGIA

17. According to Article 4(3) of the Constitution of Georgia, ‘state authority shall be

18.

exercised based on the principle of the separation of powers’. The concept of the
above constitutional provision implies the division of power in such a manner that
neither of the branches or constitutional bodies can exceed the scope of its authority
and intrude on the authority of others, nor act without control and without an
appropriate legal response. Such a legal situation is supported and ensured by effective
constitutional means of restraint and balance, including impeachment. The institution
of impeachment, which was introduced by the Constitution of 1995, has assumed an
important role in the constitutional system of Georgia, similar to other jurisdictions.
As a mechanism for removing from office high-ranking constitutional officials, it
performs an important function in the system of restraint and balance between the
government branches; it is one of the main levers in the hands of the legislature to
control, and in respective cases, to influence other branches of government, and a
main balancing mechanism to counter the presidential veto and judicial control. It
serves to ensure constitutional order and reflects the political liability of high-ranking
officials with public authority for violations committed by them, for which they must
be removed from power. Impeachment is a means for an immediate response against
high-ranking officials who are appointed to office for a certain guaranteed term.
The Georgian constitutional mechanism of impeachment does not result in the legal
liability of a violator and its only result is removal from office, which means that the
purpose of impeachment is not to punish an individual, but rather to ensure public
order, and with it, to protect people from those who arbitrarily embezzle or wrongfully
use public authority, and who do not comply with the official duties determined by
the Constitution. It should be noted that, during the oral hearing of the submission,
the authors of the constitutional submission stated before the Constitutional Court
that their motives for initiating the impeachment process were those described above.
In particular, it was said that the initiation of the impeachment process served the
protection of the constitutional legal order and governance system, and not political
retaliation (see paragraph 18 of the Descriptive Part).

Article 48 of the Constitution of Georgia determines the grounds and procedure
of impeachment, and the officials who may be removed from office by means
of impeachment. In particular, according to that article, only persons holding
constitutional positions may be impeached, namely: the President of Georgia, a
member of the Government, a judge of the Supreme Court, a General Prosecutor, a
General Auditor or a member of the Board of the National Bank. According to the
Georgian constitutional mechanism of impeachment, similar to other jurisdictions,
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the power of impeachment is vested in the representative authority, the Parliament
of Georgia. Powers are separated in such a manner that not less than one third of
the total number of MPs has the right to raise the question of impeachment, and
a majority of the total number of MPs (at least two thirds of the total number of
MPs, in the case of the President of Georgia) has the right to make a decision
on removal from office. The Constitutional Court of Georgia is involved in the
procedure, whose role is to confirm or deny the legal grounds for impeachment: ‘a
violation of the Constitution” and/or ‘the commission of an act containing signs of
crime’. If the Constitutional Court does not confirm that an official has violated the
Constitution and/or committed an act containing signs of crime, the impeachment
procedure will be terminated. The confirmation by the Constitutional Court of the
grounds of impeachment is a mandatory condition for the issue of removal of an
official from office to be put to a vote in the Parliament. However, in the case of a
positive conclusion of the Court, the Parliament has the right not to remove from
office a person who has violated the Constitution or committed an act containing
signs of crime. Thus, the Constitutional Court uses legal criteria to assess whether
there are legal grounds for impeachment, and the Parliament uses political criteria
to determine whether the removal of an official from office is politically justified
and expedient in the given circumstances.

The Constitutional Court clarifies the difference between the intention of a dispute
on competence and an impeachment procedure. A so-called ‘dispute on competence’,
which is reviewed on the basis of a claim of a constitutional body under Article 60(4)(d)
of the Constitution, aims only to add certainty to constitutional powers and to prevent
violations, while the satisfaction of the claim results in the recognition as unconstitutional
of'alegal act or its part, or an action or omission, which has fully or partially violated the
constitutional powers of the claimant. The initiation of an impeachment procedure is a
political act and reflects the right of the Parliament to demand a political answer from a
high-ranking official who has violated the Constitution or committed an act containing
signs of crime, and who no longer deserves to be in power due to the committed action.
Therefore, the possible outcome of impeachment is only the removal of that person
from office. Furthermore, within the framework of the impeachment procedure, the
violation of the Constitution may be related only to an individual and not to a collegial
constitutional body, such as the government or a representative body. Based on the
above, the Constitutional Court considers incorrect the opinion of the friend of the court,
according to which the evaluation of an action as unconstitutional within the framework
of the dispute on competence can simultaneously become a ground for impeachment,
and in such case, the principle of prohibition of double punishment (ne bis in idem) will
be under risk. The Court does not agree with such probability and explains that neither
of these two constitutional processes aims to punish the violator, and as a result, does
not lead to or imply his/her legal liability.
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3.2. GROUNDS FOR IMPEACHMENT AND RESOLUTION OF THE MATTER

BASED ON POLITICAL EXPEDIENCY UNDER ARTICLE 48 OF THE
CONSTITUTION OF GEORGIA

20. According to the Constitution of Georgia, any violation of the basic law or any act

21.

containing signs of crime may legally become a ground for the removal of a person from
office by means of impeachment, and the Constitutional Court must evaluate that on a case-
by-case basis without focusing on whether, in its opinion, the person committing such an
act deserves to be removed from office or not. Article 48(2) of the Constitution, according
to its grammatical, historical, logical or teleological interpretations, does not allow that
the words used for denominating the grounds for impeachment, namely ‘violation of the
Constitution’ or ‘presence of signs of crime’ be interpreted by the Constitutional Court,
at the stage of the preparation of the conclusion, more narrowly, broadly, or otherwise,
than their literal meaning. The Constitutional Court believes that it would not be correct,
within the framework of the given constitutional powers, when the Court is examining
the impeachment charge and preparing a conclusion, to give an autonomous meaning to
the “violation of the Constitution’, or to interpret it narrowly or broadly, and to imply any
other violation that does not directly derive from the text of the applicable Constitution,
and/or to go beyond the scope of the Criminal Code in terms of the definition of ‘signs of
crime’, and/or to establish different approaches to intentional and unintentional actions.
The constitutional powers of impeachment are divided into political and legal components,
and accordingly, are separated between political and non-political authorities in such a
manner that the Court must evaluate the constitutionality of the disputed action based
only on legal criteria, and the political authorities must evaluate the necessity, justifiability
and expediency of the removal from office of a person committing such action, based
on political criteria. Based on these circumstances, since the issue of removal from
office is ultimately decided upon by the Parliament, based on political expediency, the
Constitutional Court believes that the grounds for impeachment, namely ‘violation of the
Constitution’ or ‘presence of signs of crime’, must imply the ordinary understanding of
these concepts, and the role of the Court is constrained to either confirming or denying
the presence of such grounds as a result of the respective examination and evaluation.
According to the Court, the autonomous definition of these terms would be necessary and
relevant if the positive conclusion of the Constitutional Court automatically meant the
removal from office of a respective official, and/or if it exercised further constitutional
control over the Parliament’s verdict.

The Court believes that if it had interpreted ‘a violation of the Constitution’ or ‘an action
containing signs of crime’ more narrowly, applying the criteria regarding which violation
results in the removal from office of the violator and which does not, it would have made
the resolution of the issue of removal from office subject to the Court, which, besides
not being an intention of the Constitution, would have been a direct intrusion into the
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competence of the Parliament, which was entrusted by the Constitution to evaluate the
political expediency of the issue and to decide whether or not to remove from power
the violator official. In addition, the Court focuses on the following: since, despite the
confirmation of the legal grounds for impeachment, it is constitutionally justified not to
remove from office the person who committed the impeachable act, it shows that, according
to the Constitution, not all ‘violations of the Constitution’ or all ‘actions containing signs
of crime’ create the actual need for removal from office, and that the presence or absence
of such need should be assessed by MPs based on political criteria.

The Court emphasises that, based on the constitutional provision, MPs enjoy full
discretion, in the case of a positive conclusion of the Constitutional Court, to make
any decision, either to support or not to support the impeachment, and in legal terms,
neither of the decisions will violate the Constitution. However, under Article 48 of the
Constitution, the resolution of the issue based on political expediency requires that
MPs select and apply correct political criteria that are compliant with the purpose of
impeachment in order for the verdict of the Parliament on impeachment to be related
to adequate cases. In particular, the Constitutional Court believes that the resolution
of the issue based on political expediency, as provided for by Article 48(2) of the
Constitution, when voting on the issue of removal from office, should be interpreted
in terms of the purpose and goals of the institution of impeachment. This means that,
before voting, MPs must determine whether this is really a case where it is no longer
justified, and it is inexpedient, that the respective official remains in the occupied
position due to the act committed by him/her, and from the point of view of public
interest, whether it would be correct to remove him/her from the power or to leave
him/her in office. MPs must be convinced that by his/her actions the official has
proved that he/she is unfit for the position and that he/she can no longer continue
his/her activities in that position.

The Constitutional Court considers it important that a correct and uniform vision is
established in the Parliament of Georgia regarding the adequate grounds and evaluation
criteria for removal from office by means of impeachment, that a political and legal
culture and a uniform constitutional standard are formed, which will help MPs,
who are politicians, in the case of relevant precedents in the future to exercise their
constitutional powers related to impeachment, taking into consideration the essence
and objective of the institution of impeachment, and for constitutionally justified
purposes. It is important that, when resolving this issue, MPs exercise the constitutional
power of impeachment and use the possibility to act in view of political considerations,
reasonably and adequately, by understanding the idea of impeachment and taking
appropriate responsibility, especially considering that follow-up judicial control over
the constitutionality of the impeachment procedure is not envisaged and there is no
legal remedy in this regard.
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3.3. STATUS OF THE PRESIDENT OF GEORGIA AND HER PLACE IN
THE SYSTEM OF SEPARATION OF POWERS; THE PRESIDENT AS A
POLITICALLY NEUTRAL FIGURE WHO DOES NOT HAVE

POLITICAL AUTHORITY

The status of the President of Georgia is determined by Article 49 of the Constitution
of Georgia, according to which the President is the Head of the State, the guarantor
of the country’s unity and national independence, the Supreme Commander-in-Chief
of the Defence Forces of Georgia, and represents Georgia in foreign relations. In the
constitutional system of Georgia and the parliamentary system of governance, the status
of the President, as the head of the state, is largely symbolic in nature, as the President
is not the actual ruler and political leader of the country.

Within the framework of the governing system and the parliamentary system of
governance established by the applicable Constitution, the President does not belong
to any of the three branches of public authority, but rather occupies a separate place
and plays the symbolic role of an arbitrator between the branches of public authority.
The President does not have political power, and his/her functions do not include either
determining the main directions of the domestic and foreign policies of Georgia, as this
function is assigned to the Parliament of Georgia (see Article 36(1) of the Constitution
of Georgia), or implementing those policies, which is the function of the Government
of Georgia (see Article 54(1) of the Constitution of Georgia). The President of Georgia
does not have political power, and therefore, he/she is not politically responsible for
determining and implementing the domestic and foreign policies of Georgia. The
Parliament and the Government determine and implement, without the President’s
involvement, state policy in the areas of foreign relations, state and public security,
economy, finance, defence, regional development, environmental protection, education,
culture, social protection, sports, etc. The powers of the President are significantly
limited: the Government is not subordinated to the President and the latter cannot
replace ministers. The President participates in the formation of the Government only
symbolically, because it falls within the powers of the Parliament. The President does
not have the right to dissolve the Parliament, but he/she may be obliged to do so only
in certain cases (see Article 56(3) and Article 58(2) of the Constitution of Georgia). The
President neither participates in the formation of the budget nor administers it, which
falls under the competence of the Government (see Article 66 of the Constitution of
Georgia). The President’s function as an arbitrator is also symbolic, because in the case
of disagreement between the Parliament and the Government, the President does not
have any discretionary power to dismiss the Government or dissolve the Parliament.

The idea of a politically neutral President with no political power completely corresponds
to the parliamentary system of governance and the scheme of separation of powers,
which is usually characteristic of a presidential republic. This idea is embodied in the
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norms of the Constitution of Georgia, which explain, on the one hand, the role and
functions of the legislative and executive authorities (see Articles 36-47 and 54-58 of
the Constitution of Georgia), and on the other, the status and powers of the President
(see Articles 49-53 of the Constitution of Georgia).

In addition to the above-mentioned norms, the idea of maximally removing the President
from politics and his/her exemption from political responsibility is also reflected in
a number of constitutional institutions, mechanisms, and approaches. The President
is prohibited not only from being the leader of a political party, but also from being
a member of any political party (see Article 51(4) of the Constitution of Georgia).
The President does not have the right of legislative initiative and most of his/her
powers, except for his/her exclusive powers, are exercised upon the nomination and
by countersignature of the Prime Minister or the Government, where the President’s
discretion is minimal and the responsibility for implementation rests upon the
countersignatory (in particular, in terms of the President’s powers in the area of foreign
relations, including the appointment of ambassadors and the heads of the diplomatic
missions of Georgia, as well as the appointment and dismissal of the Chief of Defence
Forces of Georgia, the nomination to the Supreme Council of the Autonomous Republic
of Ajara of a candidate for the Chairperson of the Government and the candidates for
ministers nominated by the latter, the appointment of the elections of the Supreme
Council and local self-government bodies of the Autonomous Republic of Ajara, the
appointment of the first session of a newly elected Supreme Council, the nomination to
the Parliament of candidates for the national regulatory bodies, etc. (see Article 52 of
the Constitution of Georgia, and Articles 3 and 4 of the Constitutional Law of Georgia
on the Status of the Autonomous Republic of Ajara)). With the engagement of the
Government and the Parliament, the President participates in making certain decisions,
such as declaring a state of emergency and martial law, concluding a peace treaty, using
the defence forces during a state of emergency, bringing into the country, using and
moving through the country the troops of another state, issuing a decree that has the
force of organic law during a state of emergency (see Article 71 of the Constitution of
Georgia). The President may also suspend the activity of or dissolve a representative
body of a territorial unit with the countersignature of the Prime Minister and the consent
of the Parliament (see Article 52 of the Constitution of Georgia).

The cases where countersignature is not required are mainly related to the discretionary
powers of the President, which are the traditionally exclusive powers of the Head of
State. In particular, the matters of pardoning convicts, asylum, and citizenship, granting
state awards and rewards, highest military ranks, special ranks, and honorary titles, and
the highest diplomatic ranks, and a presidential veto (see Article 53 of the Constitution
of Georgia). The Constitution of Georgia also provides for the powers of the President,
as regards which, although the countersignature is not required, the powers are still
symbolic and can be considered more as obligations. For example, the President appoints
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the elections of the Parliament of Georgia according to the procedure established by the
Constitution and the organic law (see Article 52 of the Constitution of Georgia), but the
case is that the date of the parliamentary elections is determined by the Constitution and
its appointment is not only a power, but also an obligation at the same time, the failure
of the fulfilment of which may give raise to the issue of violation of the Constitution.
Furthermore, the President appoints the first meeting of the newly elected Parliament
(see Article 38 of the Constitution of Georgia) and failure to do so would also likely
violate the Constitution. The appointment of the Prime Minister by the President is also
symbolic in nature (see Article 56 of the Constitution of Georgia), because if the President
refuses to appoint the Prime Minister once the Parliament holds a vote of confidence in
the composition of the Government and the Government programme, the Prime Minister
is automatically considered appointed. The President has a similar symbolic role in the
procedures related to the holding of a vote of confidence or a vote of no confidence in the
Government as well (see Articles 56 and 58 of the Constitution of Georgia).

The procedure of the indirect election of the President by the Electoral College and
not through universal elections, which has been established by the Constitution, is
the embodiment of the idea that a politically neutral President should not be elected
through a procedure which entails the carrying out of the election campaign and giving
promises. A candidate for the President should not give election promises, because a
person giving election promises cannot be neutral. The Constitutional Court also places
an emphasis on Article 52(3), according to which the President is entitled to address the
people and annually submit to the Parliament a report on crucial state-related issues.
Thus, the President does not present to the Parliament a report on his/her activities, but
rather submits a report on crucial state-related issues. In addition, this is only a right
of the President and not his/her obligation. Therefore, the President of Georgia is not
politically accountable to the Parliament, and on the other hand, the Parliament does
not have any leverage against the President except for the impeachment procedure, the
grounds of which cannot be related to the ineffectiveness of the President’s activities,
the shortcomings in his/her work in general, and the dissatisfaction with him/her for
a certain reason, but only specific violations, namely the violation of the Constitution
and/or the commission of an act containing signs of crime.

The audio recordings of the sessions of the Constitutional Commission convinced the
Constitutional Court that the commission, which prepared the latest applicable version
of the Constitution, intended to ensure that the President is maximally removed from
involvement in politics; that he/she should not have powers, the fulfilment or the
failure of the fulfilment of which would create his/her obvious political supporters and
opponents; that he/she should be neither pro-government nor pro-opposition, because
a parliamentary republic could have only such a President (see the opinions of the
members of the Constitutional Commission, the audio files submitted by the authors of
submission).
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In conclusion, the Constitutional Court states that it is in principle characteristic of the

parliamentary system of governance to have a system of separation of powers, and the
status and powers of the head of state, which will ensure a symbolic role of an arbitrator
for the President as the head of state, his/her political neutrality, and his/her separation
from the process of policy-making and policy implementation.

For the above reasons, the Constitutional Court cannot agree with the opinion of the
friend of the court, according to which ‘the provision violated by the President (Article
52(1)(a)) should not be written in the Constitution in the first place’, and the President
“violated only the norm that was incorrectly included in the Constitution as a result of
the 2017-2018 constitutional reform’. In the opinion of the friend of the court, since a
directly elected President has high legitimacy, she should have more rights; and Article
52(1) of the Constitution, which explicitly states that the President must carry out foreign
representation with the Government’s consent, does not correspond to the functions of
the President, as the Head of State, even under the parliamentary system of governance.

In this regard, the Constitutional Court explains that it is beyond its competence to
evaluate the constitutionality of the constitutional norm and/or the revision of the
choice made regarding the model of governance as a result of the 2017 constitutional
reforms. The Court does not deny that the norms of the Constitution in relation to the
other norms of the Constitution, as well as to the general spirit of the Constitution,
can be, and in appropriate cases, should be interpreted; that the evaluation of some
other constitutional norms in relation to the norm-principles of the Constitution (for
example, Articles 3 and 5 of the Constitution) can also be relevant, however the context
presented by the friend of the court does not imply such a relation. The Court cannot
agree with the opinion that the procedure of agreement with the Government and the
powers of the President provided for by the Constitution are completely absent from the
traditional scheme of separation of powers, which is characteristic of the parliamentary
systems of governance. Neither does the Court think that the circumstance, that the
President elected through universal elections has the powers characteristic of the
parliamentary system of governance, can constitute an argument for the inconsistency
of the constitutional norm with the Constitution. The functions of the President were
radically limited as a result of the 2010 constitutional reforms, which entered into
force in 2013. Since then, the Government of Georgia is the only constitutional body
entrusted with the implementation of the domestic and foreign policies of the country.
The 2017 constitutional reform only completed the ultimate transition to a purely
parliamentary system of governance. Maintaining the procedure of universal elections
in the 2018 presidential elections marked the final stage of the transition period, and the
constitutional amendments established, from the very beginning, the procedure of the
indirect election of the President in all subsequent elections. Thus, the correct balance
between, on the one hand, the degree of legitimacy of the President, and on the other,
his/her powers and responsibilities, is established in this manner.
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3.4. NORMS DETERMINING THE POWERS OF
THE PRESIDENT OF GEORGIA;
THE RELATIONSHIP BETWEEN THE POWERS AND THE STATUS
33. In the Constitution of Georgia, the powers of the President are determined by Article

34.

35.

36.

52 and some other articles of the Constitution (for example, the powers related to the
appointment of the Prime Minister, the dissolution of the Parliament, in the procedures
of holding a vote of confidence or a vote of no confidence, and a state of emergency
are determined by Articles 56-58, 71-72 of the Constitution), and at the same time, the
Constitution firmly establishes that the powers of the President can only be determined
by the Constitution (see Article 52(1)(i)). Regarding Article 49 of the Constitution,
it only determines the status of the President, which is demonstrated by the name of
the article itself. In particular, according to the article, ‘the President of Georgia is the
Head of the state of Georgia and is the guarantor of the country’s unity and national
independence (1), ‘the Supreme Commander-in-Chief of the Defence Forces of Georgia’
(2), and ‘shall represent Georgia in foreign relations’ (3).

The Constitutional Court, first of all, emphasises the difference between the status and
the powers of an official. The status determines the place of an official in the government
system and his/her legal status, while ‘powers’ describe the permissible area of his/her
activities, the subject matter of those activities, the actually permitted capacities of
his/her actions, and the scope of those capacities. The Court also explains that there is a
close link between status and powers, which, inter alia, concerns the status and powers
of the President of Georgia.

On the one hand, the Constitutional Court states that the powers of the President are based
on the status granted to the President under the Constitution. Any power of the President
provided for by the Constitution reflects one or simultaneously several components
of the President’s status. For example, the power of the President to grant citizenship
and asylum reflects his/her status as ‘the Head of the State’ and he/she exercises that
power as the head of the state; where appropriate (upon the recommendation of the
Government and with the consent of the Parliament), the President exercises his/her
power to suspend the activity of or dissolve a representative body of a territorial unit
as ‘the guarantor of the country’s unity and national independence’; during a state of
emergency, the President takes a decision on the use of the Defence Forces upon the
recommendation of the Prime Minister as ‘the Supreme Commander-in-Chief of the
Defence Forces of Georgia’; during negotiations with other states, the President acts as
‘a representative of Georgia in foreign relations’, etc.

On the other hand, the Constitutional Court clarifies that such connection between
the ‘status of the President” and ‘the powers of the President’ does not mean that
a certain constitutional status of the President can be considered as the foundation
for any power that is not directly and explicitly determined by the Constitution as
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the President’s power, whether it is exclusive, shared with other constitutional
body/bodies, or completely symbolic in nature. Any ambiguity within the scope of
official powers of constitutional bodies, and uncertainty of the limits of their powers,
will undermine the efficiency of the system of separation of powers and create a
risk of government arbitrariness. Therefore, it is fundamentally unacceptable to
consider certain powers of the President under any component of the status of the
President only on the basis of Article 49 that is not explicitly provided for by the
norms of the Constitution. Clearly, questions may arise in any constitutional system
regarding who has a particular competence in the respective system of separation
of powers, but in the state based on the rule of law, such disputes on competence
between the constitutional bodies are resolved through constitutional procedure,
and not arbitrarily, by the appropriation of or making advances to such competences
by any of them. The Court explains that none of the components of the status
determined by Article 49 of the Constitution can be interpreted as implying freedom
of action under the auspices of the status. For example, the fact that the President of
Georgia is ‘the guarantor of the country’s unity and national independence’ does not
mean that the Constitution allows the President to perform any action or take any
step that he/she considers necessary for ensuring the country’s unity and national
independence. Furthermore, the circumstance that the President of Georgia is ‘the
Supreme Commander-in-Chief of the Defence Forces’ does not mean that he/she
has unlimited power in this area, which is not shared with the political government,
and can give any command to the defence forces. According to Article 72 of the
Constitution of Georgia, during martial law, as well as in the case of natural or
technogenic disasters or epidemics, a decision to use the defence forces is taken
by the Prime Minister, not the President (paragraphs 1 and 2), and in other cases
(during a state of emergency and in order to meet the country’s international
obligations), a decision to use the defence forces is taken by the President only upon
the recommendation of the Government (paragraph 2), and at the same time, it is
necessary that such decision is approved by the Parliament (paragraph 3).

Similar to the above-mentioned relations, ‘the status of a representative in foreign
relations’ (the third component of the status) does not grant the President the competence
to act independently and does not directly give rise to specific powers in foreign relations
or other areas, not to mention unlimited powers, or powers that are incompatible with
other norms of the Constitution and may contradict the model of separation of powers
provided for by the Constitution. Moreover, if Article 49(3) allows for the existence
of any specific powers beyond Article 52(1)(a), it will mean that the other additional
powers of the President may also be considered allowed under the other components of
the status of the President (head of the state, guarantor of the country’s unity and national
independence, Supreme Commander-in-Chief), which are not explicitly provided for
by the articles of the Constitution. The Court has no doubt that such interpretation of
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Article 49 of the Constitution will create a great risk to the constitutional order, the idea
of limited authority, and the predictability of the scope of powers, on which every state
based on the rule of law is based.

Therefore, the Constitutional Court believes that Article 49(3) of the Constitution does
not itself imply any specific powers of the President, and the powers corresponding to
this status are provided for only in Article 52(1)(a) of the Constitution, which states that
the President exercises representative powers in foreign relations, conducts negotiations
with other states and international organisations, concludes international treaties, and
accepts the accreditation of ambassadors and other diplomatic representatives of other
states and international organisations. In addition, the said norm entitles the President
to carry out those activities only ‘with the consent of the Government’, based on the
Government’s responsibility in terms of the separation of powers and the implementation
of foreign policy.

Taking into account the structure of Article 49 of the Constitution, it is clear that
there is no rational basis for the interpretation of the content of this article, which the
representatives of the President of Georgia consider correct. In terms of legislative
technique, it is improbable that in Article 49 of the Constitution, which is titled ‘Status
of the President of Georgia’ and which consists of three paragraphs, the constitutional
legislator meant the components of the status of the President of Georgia (‘the Head
of the State of Georgia’, ‘the guarantor of the national independence’, ‘the Supreme
Commander-in-Chief of the Defence Forces’) in paragraphs 1 and 2, and the powers
of the President (‘shall represent Georgia in foreign relations”) in paragraph 3. Such an
interpretation would not be reasonable and consistent with the true intent of Article 49
of the Constitution. The Constitutional Court cannot allow an arbitrary interpretation of
constitutional provisions which contradicts the logic and spirit of the entire Constitution.

Considering the above, the Constitutional Court cannot agree with the assertion of the
President’s representatives that allegedly the meaning of the words in Article 49(3)
of the Constitution ‘represent Georgia in foreign relations’ differs content-wise from
the meaning of the words in Article 52(1)(a) ‘exercise representative powers’, and that
Article 49(3) does not determine the status of the President, but his/her representative
powers which are not implied in Article 52(1)(a), as a result of which, the President
allegedly no longer needs the Government’s consent. Article 49 of the Constitution,
which determines the status of the President, cannot change the content of Article 52(1)
(a), which explicitly provides that the President exercises representative powers in
foreign relations with the consent of the Government, and cannot deprive the words ‘with
the consent of the Government’ of their true essence and meaning. The Court states that
any other definition of the mentioned norms, besides being artificial and groundless,
and leading to a confusion between the status and powers of the President as well as
the powers of the President and the Government, is also illogical and unreasonable. It is

207



JIS6IR0 0°ILBSH0B0S NeE

== IUSTITIA JOURNAL 2023, ©349833/N. DECEMBER

41.

42.

43.

208

impossible to reach such a conclusion by a systematic, logical, historical, grammatical
or teleological interpretation of the norms. It is practically impossible to imagine more
or less adequate cases where the President ‘represents Georgia in foreign relations’
but ‘does not exercise representative powers in foreign relations’, and vice versa,
‘exercises representative powers’ but ‘does not represent Georgia’, and at the same
time, the difference between them to be so significant that one group of cases requires
the Government’s consent, and the other does not.

The Court also states that Article 78 of the Constitution of Georgia cannot be considered
as establishing the powers of the President or any other constitutional body as well. The
said article only obliges constitutional bodies to take all measures ‘within the scope
of their authority’ to ensure the full integration of Georgia into the European Union
and the North Atlantic Treaty Organisation. Thus, it obliges the President of Georgia
to ‘take measures’ only within the scope of ‘his/her authority’ (i.e. within the scope
of the competence of the President as determined by the Constitution) and cannot be
considered as a constitutional mandate for free activity without the agreement of the
Government.

Based on the above, the Constitutional Court concludes that the representative
powers of the President in foreign relations are envisaged only in Article 52 of
the Constitution, while Article 49 of the Constitution, which determines the status
of the President, does not grant the President of Georgia any specific powers,
including the powers to perform a representative function in foreign relations,
hold official meetings, and conduct negotiations, in ignorance of Article 52(1)(a) of
the Constitution (i.e. without the Government’s consent).

3.5. EXERCISING REPRESENTATIVE POWERS IN FOREIGN
RELATIONS WITHIN THE MEANING OF ARTICLE 52(1)(A)
OF THE CONSTITUTION OF GEORGIA

The Constitutional Court states that, within the scope of the present submission, there is
no need to fully and comprehensively define the formulation ‘exercising representative
powers in foreign relations by the President’, although the Court describes its main
components and characteristics.

The representative powers of the President are based on the status of the Head of the
State. Regardless of the system of governance and his/her actual powers, the Head of
the State is always (with rare exceptions) the highest official and has the highest status.
In addition, the Head of the State is the representative of the state in foreign relations in
all systems of governance. However, the representative powers may differ depending
on the system of governance. In the constitutional system of Georgia, similar to other
parliamentary systems of governance, the representative powers of the President, as the
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Head of State, are largely symbolic in nature. They imply formal and not substantive
powers in the area of foreign relations, and in essence, are expressed by presenting the
will of Georgia before the subjects of international law (with the prior consent of the
Government). The President lost the status of the highest representative of the country
as a result of the constitutional amendments that became effective in 2013. The Venice
Commission had a similar viewpoint as well, according to which the role of the President
in the area of foreign relations should be reduced to symbolic powers (see the Opinion
of the Venice Commission of 15 October 2010 on the issue of the 2010 constitutional
amendments, § 37).

44. The Court believes that, within the meaning of Article 52(1)(a) of the Constitution,
the exercise by the President of representative powers in foreign relations means, in
particular, acting on behalf of the state of Georgia and its people in relations with
the subjects of international law, such as foreign states, international organisations,
or individual officials and their representatives, irrespective of the form of such
relations. These may include meetings, conversations, official telephone contacts
or written correspondence with the heads of foreign states or officials from
international organisations, as well as working visits and negotiations; in addition,
participation in forums and gatherings on behalf of Georgia, delivering speeches
at such gatherings, participation in ceremonies and receptions in the capacity of
the President, and some other cases, which may be subject to the requirements
of Article 52(1)(a) based on specific circumstances. At the same time, the Court
explains that for the purposes of Article 52(1)(a) of the Constitution, the subject of
the communications must concern or be directly related to foreign political issues
and the foreign relations of Georgia, influence those relations, or be intended to
demonstrate a position on or the attitude of Georgia towards foreign policy issues,
to represent Georgia in a certain arena, to act on behalf of Georgia, etc. Within
the meaning of Article 52(1)(a) of the Constitution, the exercise by the President
of representative powers in foreign relations is not limited to the cases referred
to in this paragraph, such as conducting negotiations and concluding international
treaties. At the same time, the Court states that the issue of whether this particular
case constituted representation by the President in international relations should be
decided upon based on the circumstances of each specific case.

3.6. EXERCISING REPRESENTATIVE POWERS ‘WITH THE CONSENT OF
THE GOVERNMENT’ WITHIN THE MEANING OF ARTICLE 52(1)(A)
OF THE CONSTITUTION

45. Article 52(1)(a) of the Constitution of Georgia establishes that the President of
Georgia shall exercise representative powers in foreign relations, negotiate with other
states and international organisations, conclude international treaties, and accept the
accreditation of ambassadors and other diplomatic representatives of other states and
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international organisations, only with the consent of the Government of Georgia; the
same paragraph also envisages that the President of Georgia shall appoint and dismiss
ambassadors and other heads of diplomatic missions of Georgia, upon nomination by
the Government.

The Constitutional Court states that since the above-mentioned activities are directly
related to the implementation of the foreign policy of Georgia, which, under Article
54(1) of the Constitution, is the responsibility of the Government of Georgia, it is logical
that the President of Georgia needs the Government’s consent to exercise these powers,
and/or these powers are exercised at the initiative/upon the prior recommendation of
the Government. The Constitutional Court states that such a provision is logically and
content-wise consistent with the concept of removing the President from real political
power and political processes as much as possible, on which the parliamentary system
of governance is based.

The Court considers it necessary to clarify that neither text of Article 52(1) of the
Constitution, nor the role and functions of the President, which are provided for or
implied by the Constitution of Georgia, imply that the powers determined by the
said norm (exercising representative powers in foreign relations, negotiating with
other states and international organisations, concluding international treaties, and
accepting the accreditation of ambassadors and other diplomatic representatives
of other states and international organisations) may be exercised without the prior
consent of the Government, and that in this area the President has the freedom and
scope of independent action without the agreement of the Government. During the
oral hearing of the constitutional submission, the clear and unambiguous position
of the Government on this issue was also presented by the Parliamentary Secretary
of the Government of Georgia. The Court emphasises the following: clearly, the
President has the right to introduce certain initiatives, but these initiatives must, on
the one hand, comply with the main directions of the foreign policy determined by the
Parliament of Georgia, and on the other, their implementation must be agreed with
the Government of Georgia, as the political authority responsible for implementing
the foreign policy. The Constitutional Court cannot agree with the opinion that
allegedly the discretion of the President of Georgia in this area is greater than it can
be assumed only in minimal dimensions. The Constitutional Court also focuses on
the fact that, during the 2017 constitutional reforms, when drawing up the above
constitutional provision, the Constitutional Commission replaced the words ‘in
agreement with the Government’, which allowed for varying interpretations, with
the unambiguously clear words ‘with the consent of the Government’, which is also
confirmed by the audio recordings of the Commission sessions.

The Constitutional Court explains that, clearly, the model of separation of powers
established by the Constitution entitles the President to influence the implementation
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of the foreign policy of Georgia when carrying out a representative function, including
through his/her public statements, position, official or ceremonial meetings and
receptions, but only with the reservation that he/she should not intrude into the exclusive
competences of the Government and should not try to implement a parallel foreign
policy in practice.

The Constitutional Court explains that the formulation in the Constitution regarding
the Government’s consent does not only have a function of separation of authority and
competences, but also an operational and practical function. Since the Government
is responsible for the implementation of foreign policy, it is necessary that every
step is taken in the direction planned by the Government, and according to the
strategy and tactics determined by the Government. The President should not hinder
the Government from implementing foreign relations at its own discretion, which is
not the departmental interest of the Government but rather the interest of ensuring
constitutional order, the Government being adequately represented in foreign
relations. The Government should not be hindered in the implementation of foreign
policy according to its preferences and vision, and in the manner it considers right
and efficient, in order to be responsible for the results of its activities. In particular,
to plan meetings and negotiations with the leaders or other officials of foreign states
or international organisations at an appropriate time and in an appropriate political
context, to plan the sequence of meetings with them, the topics for negotiations,
tactical issues, the content of political statements, the focuses of the messages, and
sometimes the appropriateness and adequacy of the terms and tone to be used, in
each specific case and in relation to set political goals. The exercise of representative
powers by the President ‘with the consent of the Government’ practically implies
agreement on such deep, fundamental issues, and sometimes even on issues which, at
first glance, may be classified as details and nuances, but in practice may have vital
political significance. The President’s initiatives implemented without agreement
with the Government, self-initiated activities, inappropriate messages, and even
more so, activities that clearly contradict the Government’s vision, can significantly
harm the implementation of foreign policy in the manner and form planned by the
Government, and create a chaotic situation, blur the adequate perception of Georgia’s
foreign policy by its partners, contribute to the dissolution of the unity of the policy,
and damage ongoing processes in the area of foreign policy. For this reason, there is
a need, necessity and an obligation for agreement and effective coordination between
the Government and the President.

The above should not be understood in the sense that, when exercising a representative
function in foreign relations during official meetings, the President of Georgia must
agree each word with the Government in advance. However, the President must try to
act with political prudence in order for his/her political statements to be coordinated with
the Government and not to be perceived as different from the Government’s position.
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With usurping or excessive actions, the President must not undermine the competence
of the Government of Georgia in the area of foreign relations, and the constitutional
order of the division of functions.

In addition, the Constitutional Court does not agree with the opinion of the
representatives of the President of Georgia and the friend of the court that the
Government’s consent in the area of foreign relations is required only for the
activities of the President that are not compliant with the main directions of the policy
determined by the Government, and when the President’s actions are in full compliance
with them, such prior consent is no longer necessary, and the requirement of Article
52(1)(a) becomes invalid. The Constitutional Court cannot in principle agree with this
approach. The right of the President to carry out political activity that is not compliant
with the main directions of the foreign policy determined by the Government does
not exist, either with or without the Government’s consent. Policy-making, either
determining or implementing policy or making certain corrections to it, is not the
President’s function. The President is always obliged to follow the political strategy
and tactics determined by the Parliament and the Government. The Constitution
does not provide that the President can exercise a representative function in foreign
relations in the cases where his/her views and actions are not consistent with the
Government’s declared goals, and as if he/she needs the Government’s consent only
in these cases, and in other cases he/she is completely free and may act on the
basis of Article 49 of the Constitution and engage in the implementation of foreign
relations without the Government’s consent. Article 52(1)(a) of the Constitution
does not envisage that the Government should give consent to the President if the
President’s activity is inconsistent with the declared goals of the Government. It is
also not clear why the Government would give consent to the President if it believes
that the President’s actions are inconsistent with the main directions of foreign
policy. When the President’s foreign policy action is beyond the main directions of
the policy determined by the Government, this means that the President is creating
a new policy, different from that of the Parliament, or is implementing a policy
differently from the Government, thus intruding into the powers of the Parliament
and the Government at the same time, and in addition, violating Articles 36(1) and
54(1) of the Constitution. Therefore, the Court emphasises that the requirement to
obtain the Government’s consent applies only to the cases where the President’s
actions are in full compliance with the directions of the foreign policy determined by
the Parliament, and activities outside the scope of such directions are not permitted
for the President under the Constitution. The Constitutional Court cannot support
the interpretation of the powers of the President of Georgia which contradicts the
constitutional order characteristic of the parliamentary system of governance and
reflects stereotyped views on the institution of the President that inertially remained
from the period of the presidential system of governance.
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The Court is also skeptical about subjecting any and absolutely all types of contacts of
the President with officials from foreign countries or international organisations, every
telephone conversation with them, and other similar cases, to the obligation to obtain prior
official consent from the Government. None of the provisions of the Constitution may be
interpreted beyond the scope of reasonableness, and read inflexibly, unrealistically and
with excessive scrupulousness. During the oral hearing of the constitutional submission,
it was observed that the practice of holding official meetings by the President with the
officials from foreign countries or international organisations in the territory of Georgia,
and in other similar cases, is different despite the fact that they may really constitute
representation in foreign relations, and usually consent is not requested or given, and/or
requested or given in writing and officially. According to the authors of the constitutional
submission, in such cases the President has the Government’s tacit consent. According
to the explanation provided to the Court by the Representative of the Government, in
such cases the Prime Minister issues an act in the form of an order, which practically
ensures the approval of the will by the Government, its involvement and awareness. The
Constitutional Court believes that a geographical location of carrying out representation
in foreign relations cannot be decisive, and that the practice should be consistent and
reasonable. The Court does not consider it necessary to continue reasoning on this issue,
and within the scope of the present submission, to evaluate the relevance of subjecting
all theoretically possible cases to the requirement of Article 52(1)(a) of the Constitution.
The present submission concerns three specific cases, namely the working visits held
by the President of Georgia abroad, and official meetings with the leaders of states and
an international organisation in her capacity as the President, at her own initiative and
without the Government’s consent. Therefore, the Court will provide a conclusion only
on the above.

Thus, the Court thinks that the reference to the exercise of representative powers
by the President of Georgia ‘with the consent of the Government’ is an important
constitutional formulation which serves the legitimate interests of both the separation
of powers and effective foreign policy-making, and implies coordination on strategic
and tactical issues, and the formulation of Article 52(1)(a) of the Constitution cannot be
interpreted as implying a fundamental departure from that requirement. The Court also
explains that the exercise of representative powers by the President without the consent
of the Government will always violate Article 52(1)(a) of the Constitution, regardless
of whether the positions, public statements, or actions of the President were consistent
with the vision and tactics of the Government of Georgia on specific matters of foreign
relations, or were different from them.

The Court also explains that it cannot agree with the position of the President’s
representatives, that during the mentioned three visits the President did not act in
accordance with Article 52(1)(a) of the Constitution because this norm applies only if
a working visit and negotiation serve to achieve a specific political and legal outcome,
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and the President’s official meetings did not have such an objective as they were aimed
at providing assistance in terms of European integration. According to the Court, such
reasoning is contradictory. Georgia’s aspiration to European Union integration is both a
political and a legal goal which must have a result, and this event, namely granting Georgia
the status of a candidate country for European Union membership, is a political and a legal
outcome at the same time. Moreover, obtaining the support of the relevant persons in
this matter, which will be expressed by voting in favour of Georgia when deciding upon
this matter, is an interim political and legal outcome, at which the President’s foreign
political activity was probably aimed. Thus, the argument presented by the President’s
representatives does not exclude the applicability of Article 52(1)(a) of the Constitution
and the necessity of the Government’s consent, but on the contrary, proves it.

In addition, the Constitutional Court clarifies that it is beyond its jurisdiction to assess
whether the Government’s refusal to give consent to the President of Georgia to pay
a visit to the Federal Republic of Germany was well-grounded, and/or whether the
arguments submitted by the authors of the submission to explain that refusal were
relevant. We refer to the President’s public statement that the Government of Georgia
was only formally fulfilling the twelve-point agreement, which is required to be fulfilled
in order to obtain candidate status. According to I. Kobakhidze, such statements could
result in the mistrust of Western partners towards Georgia and harm the interests of
European integration.

1.1. WHETHER OR NOT THE PRESIDENT EXERCISED REPRESENTATIVE

56.

57.
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FUNCTIONS IN FOREIGN RELATIONS WITHOUT THE
GOVERNMENT’S CONSENT DURING THE THREE WORKING VISITS

The Court has already established that the President of Georgia paid working visits
to foreign countries without the Government’s consent, held meetings and conducted
negotiations with the President of the Federal Republic of Germany, the President of
the French Republic, and the President of the European Council, in her capacity as the
President, on the foreign policy issues of Georgia’s accession to the European Union.
However, in order to accurately identify whether these facts fall under Article 52(1)
(a) of the Constitution, the Court will consider each component of legal significance
separately.

a) Whether it was a matter of foreign relations or not

According to the submission, the meetings of the President of Georgia with the
President of the Federal Republic of Germany, the President of the French Republic,
and the President of the European Council were dedicated to the issue of granting
Georgia the status of a candidate country for European Union membership. The goal
to support the obtaining of the status of a candidate country is publicly declared by the
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President of Georgia, and evidently her representatives confirmed this circumstance
as well when they explained that the President of Georgia was acting in accordance
with Article 78 of the Constitution. The accession of Georgia to the European Union
is essentially a matter and main direction of the foreign policy of Georgia, which,
inter alia, is reflected in the Government’s programme. Namely, the Government
‘Program for 2021-2024 Towards Building a European State’. Moreover, integration
into European and North Atlantic structures is the most important direction among the
main directions of foreign policy, since taking all measures to achieve it is considered
as a constitutional obligation (Article 78). Thus, the subject matter of the relations
was actually the main direction of the foreign policy of Georgia, the obligation for
the implementation of which through foreign relations is, first of all, imposed on the
Government.

b) Whether it was a matter of representation in foreign relations or not

According to the constitutional submission, Mrs. Salome Zourabichvili carried
out representation in the area of foreign relations by holding official meetings and
negotiations with the presidents of foreign countries and an international organisation
in her capacity as the President.

(b.a) Working visits

The circumstance that the meetings were held within the framework of ‘working
visits’ was also confirmed by the representatives of the President of Georgia during
the oral hearing of the submission. In the Court’s opinion, paying working visits to
the presidents of foreign countries and an international organisation, regardless of
the specific positions expressed and supported by the President of Georgia during
those official meetings, should be considered as the exercise of representative powers
by her. The Court emphasises that they were not private personal meetings and
positions and opinions expressed during such meetings, but rather official meetings
on foreign policy issues with officials who are directly involved in the process of
making a decision on granting Georgia the status of a candidate country for European
Union membership. The expression by the President of Georgia of the positions and
opinions regarding this important matter during those official meetings, which were
held in accordance with due protocol, obviously means the expression of positions
and opinions on behalf of the State of Georgia and the people of Georgia, and they
would have been perceived and understood as such by the above-mentioned officials.
Furthermore, they were perceived as such by the President of Georgia herself, which
is demonstrated by her public comment. For example, the information disseminated
by Radio ‘Tavisupleba’ on 7 September 2023 states that the President addressed the
people and said: ‘They know that I was elected by you and that this future was chosen
by you. That is why I am greeted with such respect... And I am proud to represent you
in different European capitals.’
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The Constitutional Court cannot agree with the opinion of the friend of the court that,
since the President made the visits at her own expense, they could not have ‘the status
of a formal visit’. The Court believes that making working visits at her own expense
cannot invalidate the fact of representing the State and the people, in her capacity
as the President, during working visits to the presidents of foreign countries and an
international organisation.

The Court also refers to the expressed opinions that, during the above official meetings
and negotiations, the President was not exercising representative powers but was just
acting within the scope of freedom of expression. The Constitutional Court cannot agree
that the President’s speech on behalf of the State and the people can be considered as an
ordinary case of expressing an opinion by an individual, which falls within the scope of
the individual right to freedom of expression. Speaking and expressing positions on behalf
of the State and the people means the representation of the State and the people, and the
will of the people in the international arena, which goes far beyond the scope of individual
freedom and is related to the presidential status and the responsibility of the State.

(b.b) Negotiations

Inrespect of whether the representation in foreign relations was carried out ‘by conducting
negotiations’ within the meaning of Article 52(1)(a) of the Constitution, the Court states
the following: during the oral hearing of the submission, the President’s representatives
denied this circumstance and stated that, during the said meetings, the President did
not conduct negotiations with the presidents of foreign countries and international
organisations, and that this context implies ‘negotiations’ within the meaning of
international law, primarily the 1969 Vienna Convention on the Law of Treaties, which
means that ‘negotiations’ are usually associated with reaching an international treaty.
But the authors of the submission explained that, within the meaning of the above norm
of the Constitution, ‘negotiations’ mean any conversation, discussion, and/or reasoning
with a view to achieving a specific political or legal outcome. The Constitutional Court
agrees with the authors of the submission and states that, for the purposes of Article
52(1)(a) of the Constitution, ‘negotiations’ may imply any conversation, exchange of
opinions, giving promises, undertaking obligations, or any other communication, which
serves to achieve a legal or political outcome, including an international treaty, and in
its essence, represents the implementation of foreign policy, the exclusive power of
which is granted to the Government. The Court also states that even if the Court agreed
with the position of the President’s representatives on the issue of ‘negotiations’, paying
working visits and holding formal meetings with officials by the President in any case
constitute the exercise of representative powers in foreign relations by the President for
the purposes of Article 52(1)(a) of the Constitution.

Therefore, taking into consideration the facts established in this case and the
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above-mentioned circumstances, the Court considers it established that, during the official
meetings held with the President of the Federal Republic of Germany, the President
of the French Republic, and the President of the European Council, the President of
Georgia represented the State of Georgia and the people of Georgia in foreign relations
without the consent of the Government of Georgia, which was manifested by the fact
that despite the Government’s direct refusal in one case (the meeting with the President
of the Federal Republic of Germany), and without applying to the Government to obtain
consent in the other two cases (meetings with the President of the French Republic and
the President of the European Council), on 31 August, 1 September, and 6 September
2023, the President of Georgia paid working visits to foreign countries, and in all
three cases conducted negotiations with the presidents of foreign countries and of an
international organisation on a foreign policy issue, namely the integration of Georgia
into the European Union, in her capacity as the President of Georgia and in observance
of formal protocol.

¢) Whether the President was aware of the mandatory

nature of the Government’s consent

According to the Court, there is no need for a serious in-depth deliberation on whether
the President of Georgia was aware that she was acting in violation of the Constitution.
The Court proceeds from a completely reasonable and justified presumption that the
President of Georgia thoroughly understands her constitutional status, and the essence,
meaning and scope of the powers granted to her under the Constitution, as well as the
harm that may be caused by exceeding the constitutional powers and excessive actions,
even when they have good intentions. In addition, the Court takes into consideration
the circumstance that traditionally the President had always applied to the Government
to obtain consent for every visit to be paid abroad, and she had requested consent
based on Article 52(1)(a) of the Constitution. This circumstance was also confirmed
by the representative of the Government during the oral hearing of the submission.
According to the constitutional submission and the attached materials, Mrs. Salome
Zourabichvili has requested the Government’s consent for 38 visits over the past
two years, including for ceremonial visits as well (for example, participation in the
ceremonial events related to the death of Queen Elizabeth II of the United Kingdom
of Great Britain and Northern Ireland, and the coronation of King Charles III). She
requested consent for the visit to the President of the Federal Republic of Germany as
well, however her request was not granted. All the above indicates that the President
was well aware of the obligation to obtain the Government’s consent in each of the
above cases under Article 52(1)(a) of the Constitution, and the circumstance that,
during each of those visits, she was representing the State and the people of Georgia
in foreign relations. It is also noteworthy that the President paid the disputed working
visits at her own expense and avoided using budgetary funds, which indicates that,
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at least, she was not sure of the constitutionality of the visits and the legitimacy of
spending budgetary funds on them.

Regarding the statement of the representatives of the President of Georgia that during
her presidency (except for the recent period), the President of Georgia had applied to the
Government to obtain consent for each of her visits abroad not because she considered
the obtaining of such a consent as her constitutional obligation, but only upon the
advice of her administration and lawyers and for the purpose of coordinating such
visits with the Government. And recently, she no longer requested the Government’s
consent for the visits to the French Republic, the Kingdom of Belgium and the
Baltic States, because she was convinced that she no longer needed such consent.
The Constitutional Court considers that the argument, that several refusals of the
Government to give consent, convinced the President of Georgia that in fact she did
not need the Government’s consent, is not serious and convincing. The Court takes into
consideration the publicly available information that the President continued working
visits to the political leaders of other states, namely, she visited the Baltic States after
the initiation of the impeachment procedure against her due to the visits not being
agreed with the Government (see information disseminated via the official website of
Radio ‘Tavisupleba’ on 27 September 2023); as well as the statement made during her
interview with the Lithuanian public broadcaster, which was published by the authors
of the submission during the hearing of the submission at the Constitutional Court,
during which the President confirms that she ‘was not officially authorised to pay that
visit’, but she was acting in the belief that the people of Georgia had given her that
mandate and she had to do it (see information disseminated via the official website of
the Public Broadcaster on 29 September 2023).

Taking into account the above, the Court does not consider convincing the assertion
of the friend of the court that, although the Constitution has been violated de
facto, de jure it is disputable, because in her opinion, ‘the correlation of these
norms has not been interpreted anywhere, and the President is not a lawyer who
could interpret and correctly perceive all this’. According to her, ‘the President
could not perceive what she is violating and whether she is violating it at all’.
The response of the Court to the opinion that ‘the President could not perceive
what she is violating and whether she is violating it at all, because the respective
norm of the Constitution has not been interpreted by anyone before’, and that the
President ‘is not a lawyer’ herself, is as follows: firstly, the requirement regarding
the ‘consent of the Government’ is not just implied, but explicitly stated in the
text of Article 52 of the Constitution; secondly, the circumstance that, during her
presidency, the President had systematically applied to the Government to obtain
consent when she was going to exercise a representative function in foreign
relations, as stated above, indicates that she was aware of the essence of the
respective provision of the Constitution; thirdly, the Court is not of the opinion
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that the President has accidentally, negligently violated the requirement of the
Constitution, to seriously deliberate on whether the culpability of negligence, not
knowing the Constitution, or uncertainty about her powers, are circumstances that
exclude ‘the violation of the Constitution’ by the President within the meaning of
Article 48 of the Constitution, which determines grounds for impeachment. Such
reasoning leads to an assumption that not being a lawyer would make it excusable
for an official to violate the Constitution.

1.2. POSSIBLE INFLUENCE OF ARTICLE 78 OF THE CONSTITUTION
OF GEORGIA ON THE EVALUATION OF THE
CONSTITUTIONALITY OF THE PRESIDENT’S ACTIONS

Under Article 78 of the Constitution of Georgia, ‘the constitutional bodies shall take
all measures within the scope of their competences to ensure the full integration of
Georgia into the European Union and the North Atlantic Treaty Organization’. The
Constitutional Court has already explained above that the mentioned article of the
Constitution does not establish any new powers of any constitutional body. However,
this time the Court will examine the influence of Article 78 of the Constitution on the
evaluation of the constitutionality of the President’s actions in the context of Article 52.

According to the facts in the case, three visits paid by Mrs. Salome Zourabichvili,
the constitutionality of which is disputed by the MPs, were related to the issue of
granting Georgia the status of a candidate country for European Union membership.
According to several public statements made by Mrs. Salome Zourabichvili and the
explanations provided by her representatives during the oral hearing of the case at
the Constitutional Court, the above-mentioned meetings with the presidents of the
Federal Republic of Germany and the French Republic, as well as the President
of the European Council, aimed to support that issue. Despite certain doubts and
negative opinions expressed in this regard by the authors of the constitutional
submission, the Constitutional Court does not have any solid opposing evidence
that those meetings did not serve the goals declared by the President. The Court
also states that, during the review of the submission, the President’s representatives
submitted to the Court, as evidence, positive evaluations by certain officials from the
countries supporting Georgia regarding the constitutionally disputable visits. In this
regard the Constitutional Court explains that the evaluation of the specific outcomes
of the President’s working visits is a political matter, it does not fall within the
Court’s competence, and the Court cannot deliberate on that matter based on legal
criteria. In this context, it is important for the Court to examine the interrelation
between Article 52(1)(a) and Article 78 of the Constitution, and based on that, to
determine whether or not, in the respective circumstances, Article 78 can influence
the evaluation of the constitutionality of the President’s actions in the context of
Article 52 of the Constitution. In particular, if it is not considered disputable that
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the President was acting for the purpose of fulfiling the obligations under Article 78
of the Constitution, whether or not this circumstance can neutralise the violation of
Article 52 or reduce the severity of such violation.

Although the Court does not deny that Mrs. Salome Zourabichvili’s visit can be
considered as ‘taking all measures’ by the President, as a constitutional body, for the
purposes of European integration, it states that, under Article 78, the requirement that
such measures should have been taken ‘within the scope of their competences’ has
been violated, which, according to the Court, must be interpreted only on the basis of
Article 52 of the Constitution, since that article defines the powers of the President of
Georgia and establishes that, in the area of foreign relations, the President exercises
representative powers with the Government’s consent.

In addition, even if there was no direct reference in Article 78 of the Constitution to
‘taking all measures’ ‘within the scope of their competences’, based on the logic of the
Constitution it would have been implied, since the norms of the Constitution cannot
contradict each other, nor can Article 78 be interpreted without taking into account
Article 52, or even more so, contrary to it. According to the Court, in any case, it would
be completely unjustifiable to seriously deliberate on whether the violation of any
norm of the Constitution can be justified on the grounds of the observance of another
norm, even more so, to justify the violation of the main norm of the Constitution on
the grounds of a norm included in temporary, transitional provisions. Even if it is
hypothetically assumed that the Government had not taken sufficient measures ‘to
ensure the full integration of Georgia into the European Union and the North Atlantic
Treaty Organization’, it would not have granted the President a right to act on behalf
of others (in this case, the Government), in excess of her constitutional authority,
and arbitrarily. The Constitutional Court cannot be tolerant of cases of exceeding the
scope of powers strictly determined by the Constitution, regardless of who committed
them, because ‘no one is above the law’ in the state based on the rule of law and the
constitutional order of Georgia is based on the so-called principle of limited authority,
which means that the official powers of the entities holding public authority have
strict limits and their violation cannot be left without an appropriate legal response.

The Court takes into account that the President of Georgia and her representatives
refer to the importance of the legitimate purpose, which, according to them, the
President’s foreign policy activities served. This is truly a very important purpose of
Georgia’s accession to the European Union and obtaining the status of a candidate
country for European Union membership. The Court cannot rely on the logic that
since the President’s actions served the most important and legitimate purpose for
the future of the country, which is provided for by the Constitution itself, there
is no violation of Article 52 of the Constitution, and/or such violation is justified
on the grounds of the importance of this legitimate purpose, and/or such violation
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is so insignificant, that in principle, it cannot become a constitutional ground for
impeachment charges.

The Constitutional Court believes that the great and noble purpose, or good intention,
of the failure to observe the constitutional requirement, which was probably
the President’s intent, cannot legally cancel the fact of the violation by her of the
constitutional provision. The Court cannot express a conciliatory attitude towards a
violation of a constitutional provision on the grounds that the violation served a good
purpose. The Constitutional Court cannot create a precedent of declaring a violation
of the Constitution by an official as admissible by referring to good intentions. The
motives of the President’s actions may be taken into account by MPs individually
when deciding upon the issue of her removal from office, in which the Constitutional
Court does not participate. However, the Constitutional Court cannot agree that acting
in ignorance of the scope of constitutional authority and the principles of the rule
of law is an acceptable, useful and justified mean on the way towards the European
Union, which comprises constitutional systems based on the values of the separation
of powers and the rule of law. It would be very difficult to prove that a violation of
one norm of the Constitution can be justified at the expense of observance of another.
This would be a recognition that the purpose of obtaining the status of a candidate
country for European Union membership justifies the violation of the Constitution by
constitutional bodies. Not to mention the absurdity that by violating the principles of
the rule of law, we can approach European values.

Thus, the Constitutional Court establishes that the circumstance that the President
of Georgia was acting with the legitimate purpose provided for by Article 78 of the
Constitution of Georgia cannot influence the evaluation of the constitutionality of
her actions in the context of Article 52 of the Constitution. The evaluation cannot
be critically influenced either by how successful these visits were in practice
and whether they will play a positive role in granting Georgia the status of a
candidate country for European Union membership. The Court explains that these
circumstances cannot be evaluated based on legal criteria applicable by the Court,
especially now that the issue of granting the status of a candidate country has not
been decided yet, the specific results of the disputed visits of the President are
not known and may never become known, in particular, whether the impact of the
President’s efforts on this process is positive or negative, and/or whether there is
any impact at all. However, the Court reiterates that the President’s motives can
be taken into account by MPs, at their discretion, when voting on the issue of her
removal from office, when answering the question of whether there is an express
need to remove the President from office.

Carrying out working visits and conducting negotiations by the President irrespective
of the absence of the Government’s consent can neither be constitutionally nor
legally justified by referring to the presidential oath. (Reference is made to the
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President’s statement made during an interview with Radio ‘Tavisupleba’ on 7
September 2023, according to which her disputed actions constituted her ‘highest
constitutional obligation’ and ‘observance of the oath’, to which she would remain
faithful to the end). In this regard, the Constitutional Court states that the text of the
oath of the President of Georgia, provided for in Article 51(1) of the Constitution,
obliges the President of Georgia, inter alia, to defend the Constitution of Georgia.
Although, within the meaning of Article 51(1) of the Constitution, the ‘obligation to
defend the Constitution’ implies the President’s obligation to care for the protection
of constitutional order in Georgia, and in this regard, it is a general and broad
obligation, but clearly it implies the President’s obligation to defend the Constitution
as well. In addition, clearly, the fulfilment of other obligations specified in the
oath of the President (defending the independence, unity and indivisibility of the
country, faithfully performing the duties of the President, caring for the security
and welfare of the citizens of the country and for the revival and might of the
nation and homeland) implies the fulfilment of these duties only in compliance with
constitutional requirements, and there is no space in the Constitution for any, even
minor, departures from the principle of rule of law.

1.3. WHETHER THERE IS ‘A VIOLATION OF THE CONSTITUTION’
WITHIN THE MEANING OF ARTICLE 48 OF THE
CONSTITUTION OF GEORGIA

Final evaluation

The Constitutional Court considers that the President of Georgia, Mrs. Salome
Zourabichvili, failed to comply with the requirements of Article 52(1)(a) of the
Constitution of Georgia, when in three cases, namely on 31 August, 1 September,
and 6 September 2023, she paid working visits to the President of the Federal
Republic of Germany, the President of the French Republic, and the President of
the European Council, and exercised representative powers in foreign relations
without the Government’s consent. The Court confirms that the violation of the
said constitutional provision means the intrusion into the exclusive powers of the
Government in the area of the implementation of foreign policy, and for that reason,
it poses a threat in terms of the separation of powers, the effective functioning of
the parliamentary system of governance, and the maintenance of the stability of the
existing constitutional system.

At the same time, the Court states that the existence of the legal grounds for removing the
President from office by means of impeachment does not oblige MPs to support a verdict
on impeachment. When deciding upon this issue based on political expediency, they
should act according to the political criteria corresponding to the idea of impeachment,
and make a decision accordingly.
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OPERATIVE PART

On the basis of Article 48 and Article 60(4)(j) of the Constitution of Georgia, and Article
19(1)(h), Article 21(1), (5), (7) and (11), Article 23(7), Article 26(4), Article 27°(2), Articles

41

and 43, Article 44(2) and (4), and Article 47, of the Organic Law of Georgia on the

Constitutional Court of Georgia,

THE CONSTITUTIONAL COURT OF GEORGIA
RULES:

. The President of Georgia, Mrs. Salome Zourabichvili, exercised representative powers in

foreign relations during the working visits paid abroad on 31 August, 1 September, and 6
September 2023, without the Government’s consent, by which she violated the provision
of Article 52(1)(a) of the Constitution of Georgia. The Court concludes that this is ‘a
violation of the Constitution’ for the purposes of Article 48 of the Constitution of Georgia.

. This Conclusion enters into force from the moment of its publication on the website of the

Constitutional Court of Georgia.

3. This Conclusion is final and is not subject to appeal or revision.

4. The dissenting opinions of justices Irine Imerlishvili, Giorgi Kverenchkhiladze, and

Teimuraz Tughushi, shall be attached to the Conclusion.

. Copies of the Conclusion shall be forwarded to the Parliament of Georgia, the President

of Georgia, the Government of Georgia, and the Supreme Court of Georgia.

The Conclusion shall be immediately published on the website of the Constitutional Court
of Georgia and forwarded to the Legislative Herald of Georgia.

Composition of the plenum:

Merab Turava

Eva Gotsiridze

Giorgi Tevdorashvili
Irine Imerlishvili

Giorgi Kverenchkhiladze
Khvicha Kikilashvili
Manana Kobakhidze
Vasil Roinishvili
Teimuraz Tughushi
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DISSENTING OPINION OF THE JUSTICES OF THE
CONSTITUTIONAL COURT OF GEORGIA - IRINE
IMERLISHVILI, GIORGI KVERENCHKHILADZE AND
TEIMURAZ TUGHUSHI REGARDING CONCLUSION NO
3/1/1797 OF THE PLENUM OF THE CONSTITUTIONAL
COURT OF GEORGIA OF 16 OCTOBER 2023

1. Expressing our respect to our colleagues, the members of the Constitutional Court
of Georgia, and in accordance with Article 47 of the Organic Law of Georgia on the
Constitutional Court of Georgia, we hereby attach our Dissenting Opinion regarding
Conclusion No 3/1/1797 of the Constitutional Court of Georgia of 16 October 2023.

2. We believe that our colleagues misinterpreted the constitutional mandate of the institution
of the President of Georgia, as well as the essence and purpose of the constitutional
provision determining the Government’s consent to the exercise of representative powers
by the President in foreign relations. Meanwhile, by diminishing the degree of seriousness
of'aviolation of the Constitution, which is considered to be grounds for impeachment under
the Constitution of Georgia, to a factual formal violation of any degree, the importance
of judicial control in this process has decreased. We hereby present our positions with
respect to each of the above-mentioned issues.

1. CONSTITUTIONAL MANDATE OF THE PRESIDENT OF
GEORGIA, AS THE HEAD OF STATE

3. Our colleagues gave an essentially wrong analysis of the constitutional role and function
of the President in the system of governmental structure established under the Constitution
of Georgia. In particular, paragraphs 24-33 of the reasoning part of the Conclusion review
the status of the President and specify only those powers that the President of Georgia
does not have. We certainly agree that, in accordance with the currently applicable version
of the Constitution of Georgia, it is not within the powers of the President of Georgia to
rule the country, exercise executive powers, direct domestic and foreign policy, etc.; but
this in itself does not mean that the Constitution of Georgia fully excludes the possibility
of the President of Georgia acting in the foreign arena and, depending on the status of
the Head of State, leaves her without certain roles and functions. The position of our
colleagues does not throw light on what the role of the President, as the Head of State,
implies. The overall logic of the Conclusion and the resolution of the matter make it clear
that the status of the President, as the Head of State, is perceived by the members of the
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Constitutional Court of Georgia to be devoid of any sense and function, which, naturally,
cannot be shared by us. Taking into account its goals and purpose, the Constitution
of Georgia cannot ensure the creation of fictitious institutions, devoid of any sense.
Otherwise, any constitutional institution presented in such a manner, devoid of any sense,
not only diminishes the importance of the Constitution, but also ignores its purpose as a
cornerstone of democratic rule.

4. The role of the President of Georgia, as well as of all other constitutional bodies,
should be understood and interpreted taking into account the entire architectonics of
the Constitution, its overall spirit and values. The President of Georgia, as the Head of
State, has mainly a ceremonial, but at the same time, an important constitutional mandate.
First, the role of the President embodies the idea of the integrity of the constitutional
government, which is also reflected in her functions and competence. The President
of Georgia symbolically unites the separated state (legislative, executive and judicial)
authorities within the framework of the constitutional arrangement (in accordance with
mechanism of checks and balances). The constitutional function of the President, as the
guarantor of the integrity of the State, consolidates the legitimacy of the Government’s
actions, giving it moral and institutional authority.

5. The segregation of the institutions of the Head of Executive Government and the Head
of State serves to symbolically distinguish between the institutions of the Government,
which are based on party-related principles, and the Head of State, which is politically
unbiased in nature. The institution of the President of Georgia, as of a non-party leader
of the nation, should reflect the general moral values and aspirations of the people of the
country. Given that the President of Georgia is free from day-to-day political matters
or the specific agendas of political parties, she fulfils the function of ‘the conscience of
the nation,” which, among other things, involves speaking to those left out of political
processes, thus promoting inclusiveness from the side of the public.

6. Hence, the role of the President of Georgia under the Constitution of Georgia is unique.
The activities of political groups (governmental or oppositional) always consist of and
are dictated by certain political agendas that represent the different interests of one group
or another. In contrast, the President of Georgia, as a politically impartial high-ranking
official, is in the most favourable position, as her role is to voice the general position of
the nation both domestically and internationally.

7. It is essentially wrong to diminish the role of the President of Georgia to the role of a
mechanical executor of powers as specified by Article 52 of the Constitution of Georgia.
The President of Georgia, as the Head of State, a politically impartial and, at the same
time, a formally high-ranking official, to whom the Constitution assigns the role of a
guarantor of the country’s integrity and national independence, has, at the same time, the
obligation to act for and contribute to the achievement of the general goals of the nation.
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Naturally, the President of Georgia should perform such function without encroaching on
the competences of other constitutional bodies.

8. The Constitution of Georgia, similar to the constitutions of other countries, is a document
of general character. In many cases, it does not define the specific instruments of the
activities of state bodies and, instead, determines only general provisions regarding
their status, nature and scope of powers. For example, Article 54 (1) of the Constitution
of Georgia specifies that the Government of Georgia is ‘the supreme body of executive
power’. It is indisputable that with the aforementioned provision the Constitution, on the
one hand, consolidates the status of the Government and, on the other hand, establishes
its general powers to govern the country within the framework of binding legislation.
None of the other provisions of the Constitution specifies the general authority of
the Government of Georgia to exercise executive powers and/or the possibility of
determining the said authority by law/organic law. However, it is natural that there
is no ambiguity with regard to the fact that the exercise of executive powers/carrying
out activities related to the governance of the country is within the competence of the
Government of Georgia.

9. Based on the above, the determination of the status of this or that body under the provision
provided for by the Constitution does not in itself exclude the possibility of considering the
same provision as a source of certain powers. The implementation of this or that activity
by constitutional bodies may naturally be inseparable from their status. Otherwise, if a
constitutional body was not given the opportunity to carry out activities essentially related
to its status, the existence of the status would lose its sense, which would be equivalent
to the abolition of the constitutional institution and a typical example of the improper
interpretation of the Constitution.

10. For example, the Constitution does not directly specify, nor is it related to, the exercise
of any of the powers listed in Article 52 of the Constitution of Georgia, however,
naturally, the President has the right to meet with various groups of society, attend
events of celebration, promote public discussion on issues that are essential for the State,
contribute to the achievement of social consensus with regard to the general values of
the nation, etc. It is indisputable that the President is authorised to organise especially
important events of celebration for the public, for example, the Independence Day of
Georgia. Naturally, the President is not limited in her right to invite different groups
of society, as well as representatives of international organisations and the diplomatic
corps of foreign states to participate in such events. The President of Georgia is also
authorised to popularise ideas of common national importance and ensure that such
issues are raised before the partners of Georgia in various forms. Such activities are an
integral part of her role and function in holding such ceremonies as the Head of State,
and a necessary component in fulfilling such role and function. Despite the fact that the
list of ceremonial activities of the Head of State is not prescribed by the Constitution
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of Georgia, there is no doubt that the power to carry out the above-mentioned activities
derives directly from the constitutional mandate of the President.

2. PURPOSE OF ARTICLE 52 (1)(A) OF THE
CONSTITUTION OF GEORGIA

In accordance with Article 4 (4) of the Constitution of Georgia, ‘state authority shall
be exercised within the ambit of the Constitution and law’. The mentioned provision of
the Constitution of Georgia, on the one hand, emphasises the legitimacy of the exercise
of authority by constitutional bodies within their scope of powers and, on the other
hand, does not allow them to act outside the scope of such powers. Meanwhile, the
powers of constitutional bodies, as a rule, are determined by various provisions of
the Constitution. For example, along with the general powers of executive bodies as
determined by Article 54 of the Constitution of Georgia, the powers of the Government
in the field of the budget are specified by the Constitution separately (see Article 66 of
the Constitution of Georgia), and therefore relates to the field of defence (see Articles
70, 72 and 73 of the Constitution of Georgia), etc. Accordingly, various provisions of
the Constitution of Georgia establish a catalogue of powers within the ambit of which
each state body operates. Besides, the provision establishing powers may be violated by
a state body/an official if they use such powers contrary to the Constitution. If the state
body/official acts outside the scope of such powers, there may be a violation of Article
4 (4) of the Constitution.

Article 52 of the Constitution of Georgia determines the powers of the President of
Georgia. The purpose of the said constitutional provision is to determine the competence
that the President of Georgia can/should have. At the same time, the mentioned article
in itself indicates that the list of powers is not exhaustive and the President of Georgia
may ‘exercise other powers determined by the Constitution’ (Article 52 (1)(i) of the
Constitution of Georgia). Thus, it is clear that Article 52 of the Constitution of Georgia
does not prohibit the President of Georgia from carrying out activities outside the scope
of the same article. Accordingly, the action of the President of Georgia may be deemed
in contravention with Article 52(1)(a) of the Constitution only where she exercises the
assigned powers contrary to the Constitution. If the action of the President is outside
the scope of regulation of Article 52 of the Constitution of Georgia, then the powers
must be derived from other provisions of the Constitution, otherwise Article 4 (4) of the
Constitution will be deemed violated.

In addition, in accordance with Article 52(1)(a) of the Constitution of Georgia, the
President of Georgia, ‘with the consent of the Government, shall exercise representative
powers in foreign relations, hold negotiations with other states and international
organisations, and conclude international treaties, ...". In accordance with the provision
of the Constitution, in essence, the Government of Georgia empowers the President
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of Georgia to exercise representative powers in the name of Georgia. Accordingly, the
mentioned provision of the Constitution of Georgia concerns such activity which, in its
essence, is within the powers of the Government of Georgia.

Along with the above, Article 54(1) of the Constitution of Georgia specifies that ‘the
Government of Georgia is the supreme body of executive power that implements the
domestic and foreign policies of the country.” As already mentioned, the said provision,
on the one hand, determines the status of the Government of Georgia and, on the other
hand, gives it the competence to exercise executive powers and carrying out foreign and
domestic policies. In contrast to the President of Georgia, the Government of Georgia is
an executive body that governs the country and, with the direct or implied consent of the
Parliament of Georgia, makes important decisions on the development of the country
both on the domestic and foreign levels. Accordingly, the essence and function of the
‘representative powers’ referred to in Article 52(1)(a) of the Constitution of Georgia
should be interpreted in the context of the function of the Government of Georgia as the
body executing the country’s governance. Meanwhile, we believe that the mentioned
provision includes activities that would be carried out by the Government of Georgia, if
it were not for the delegation of its powers to the President of Georgia.

Accordingly, we believe that Article 52 (1)(a) of the Constitution of Georgia is the norm
determining the powers of the President of Georgia, which gives her the opportunity,
with the consent of the Government of Georgia, to carry out specific actions belonging
to the competence of the Government. Under these conditions, on the other hand, the
President of Georgia, empowered with the consent/authority granted by the Government
of Georgia, acts not as a leader of ceremonial activities, but as a representative of the
State, based on international law. In each specific case, she is granted powers which,
in essence, imply the exercise of executive power and the governance of the country.
In these cases, the President of Georgia is empowered to carry out actions relevant to
international law, conduct negotiations, sign bilateral or multilateral agreements, and
express the will of the country to undertake certain obligations in relation to international
law, etc.

Meanwhile, it is natural that the mentioned provision of the Constitution of Georgia
does not at all concern the ceremonial activities of the President of Georgia as the
Head of State. The source of the legitimisation of actions on the basis of Article 52 (1)
(a) of the Constitution of Georgia is the Government of Georgia. The purpose of the
ceremonial activities of the President is a neutral action, which is unaffected by the
policies of political parties (with which the Government is linked to), and serves to
achieve common national consensus on a number of issues or to facilitate the solution
of other general national matters. It would be contrary to the purpose and essence of the
existence of the institution of the President of Georgia, as the Head of State, to require
consent from the Government of Georgia to conduct activities related to her role.
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It is important to draw attention to the fact that Article 52 of the Constitution of Georgia
establishes a number of exclusive powers of the President of Georgia, the exercise of
which may, among other things, require the participation of the President of Georgia
in foreign relations. For example, the President of Georgia may have to decide on the
issue of granting the citizenship of Georgia to a citizen of a foreign country, for which
she may need to obtain information from state bodies and officials of a foreign country
and/or hear opinions regarding a decision to grant citizenship. It may also be that in
the process of exercising her exclusive powers, namely vetoing the law, it is important
for her to hear and analyse the opinions of various international organisations. In these
cases, the President of Georgia may need to communicate with international actors in
different ways. However, there is no doubt that such actions do not require the consent
of the Government as provided for by Article 52 (1)(a) of the Constitution of Georgia.

Taking into account the purpose of the joint interpretation of the above-mentioned
norms and their co-existence, we believe that our colleagues essentially misinterpreted
the essence and purpose of the institution of the Government’s consent as referred to in
Article 52 (1)(a) of the Constitution of Georgia. We believe that the purpose of the said
constitutional norm, in certain cases, is to determine the possibility of the Government
of Georgia to grant the President of Georgia the powers that she does not possess by
definition. On the contrary, the specified norm does not intend to impose any kind
of prohibition regarding the conduct of a parallel foreign policy by the President of
Georgia. The suitability of such reasoning is indicated both by the wording of Article
52 (1)(a) of the Constitution of Georgia (it establishes the powers of the President of
Georgia, not prohibitions), as well as the structure of the Constitution of Georgia itself.
In particular, as already mentioned, the Constitution of Georgia establishes the powers
of various state bodies, and the obligation to exercise, within the determined scope of
powers, authority, and the obligation to respect the competence of other bodies by this or
that constitutional body. In this context, in accordance with the Constitution of Georgia,
the implementation of foreign policy is within the competence of the Government
of Georgia (see Article 54 of the Constitution of Georgia), and what obligations the
aforementioned provision imposes on other state bodies derives from the principle of
separation of powers established by the Constitution of Georgia. At the same time,
where there is a desire to impose a specific restriction under the Constitution of Georgia,
it specifies such a restriction directly, for example, the Constitution of Georgia prohibits
membership of a political party by the President of Georgia (see Article 51 (4) of the
Constitution of Georgia).

The interpretation that the President of Georgia requires prior consent from the
Government of Georgia for any meeting with the president of another country,
including meetings that are not related to the legal obligations of the State, but are of
ceremonial character (or meetings related to a decision to be made within exclusive
competence), ignores the purpose of the mentioned provision of the Constitution of
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Georgia. The mechanisms of the prevention of the President’s actions that are contrary
to the foreign policy of the Government of Georgia, and/or of any other violation of the
Constitution, are established by the Constitution of Georgia beyond the scope of Article
52 (1)(a) thereof. Accordingly, the interpretation of Article 52 (1)(a) of the Constitution
of Georgia, as proposed by our colleagues, practically leads to the restriction of the
actions of the President of Georgia that do not interfere with the foreign policy of the
Government of Georgia, although, due to certain considerations (for example, the loss
of the Government’s trust in the President and/or simply having a negative personal
attitude towards the President), are not acceptable for the Government of Georgia.

Potentially, there is a constant threat that the President of Georgia or another state official
may act against the foreign policy of the Government of Georgia, and/or that other
provisions of the Constitution or law may be violated. However, in order to prevent
potential violations, the Constitution of Georgia establishes mechanisms for responding
to such violations and not prior measures restricting the freedom of behaviour.

It should be noted that our colleagues, as well as the authors of submissions, point
out the practice of conducting any official meeting/bilateral communication in foreign
relations with the consent of the Government, depending on the role of the President
in a parliamentary republic. The explanatory note of the amendments to the version
of the Constitution of 2017 also indicates that the new version of Chapter 4 of the
Constitution of Georgia provides for ‘the revision of powers in accordance with the
best practices of European parliamentary democracies’*. However, during the hearing
of the case, neither the authors of submissions stated, nor it was clear from the position
of our colleagues, that the formal requirement of the Government’s prior consent to
any official visit/bilateral communication was established by the constitution of any
European country and/or that the said requirement derived from the established practice
of the constitutional bodies of any European state. This is natural, since the Constitution
of Georgia, like European democracies, ensures the separation of powers, the obligation
of coordination in foreign relations, and it does not require the prior consent of the
Government for ceremonial activities (or activities related to her exclusive competence)
related to the status of the President.

In light of all of the above, we consider that the purpose of Article 52 (1)(a) of the
Constitution of Georgia is only to establish the possibility of delegating the powers of
the Government of Georgia to the President of Georgia. By making a visit to a foreign
country without the Government’s consent, the President of Georgia may be deemed
to have violated the Constitution of Georgia if the visit, based on its content, goes
beyond the ceremonial functions of the Head of State (Article 4 (4) of the Constitution
of Georgia may be violated) and/or by doing so the implementation of foreign policy by

1. NO07-3/52/9 Chapter 4 of the explanatory note of the Draft Constitutional Law.
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the Government of Georgia is encroached (Article 54 (1) of the Constitution of Georgia
may be violated). Based on the above, it is obvious that when discussing the compliance
of the actions of the President of Georgia with the Constitution, the Constitutional Court
of Georgia should have established not only the fact of the absence or presence of
formal consent, but also, based on the point of the visit itself, it should have assessed
whether the President of Georgia went beyond the scope of her ceremonial role as the
Head of State or and/or whether she violated the powers of the Government of Georgia
provided for by Article 54 of the Constitution of Georgia.

3. THE FUNCTION OF THE IMPLEMENTATION OF FOREIGN
POLICY BY THE GOVERNMENT OF GEORGIA,
AS THE SUPREME BODY OF EXECUTIVE POWER

As noted earlier, the Government of Georgia is the supreme body of executive power in
respect of implementing domestic and foreign policies. The implementation of foreign
policy implies cooperation with other states/international organisations to achieve national
goals in the field of foreign relations. Foreign policy is a complex area, which aims to
promote the multiple but distinct interests of the State. Such interests, in turn, include
matters related to the security of the State, the economic development and prosperity of
the country, and the protection of fundamental human rights and freedoms, etc.

At the same time, it is natural that the implementation of foreign policy does not include
only those measures that are carried out outside a country, just as all measures carried
out outside the country do not have the purpose of implementing foreign policy. For
example, the purpose of negotiations held outside the country for the purchase of
medicines for the treatment of hepatitis ‘C’ has a domestic political character and serves
to ensure public health. Meanwhile, we consider it impossible to define in detail the
measures of domestic and foreign policies, as well as to segregate the implementation
of foreign and domestic policies. In some cases, a number of measures may have the
potential of achieving both domestic and foreign political goals. Similarly, it is natural
that the internal reforms carried out by the Government of Georgia have both domestic
(the development of democracy, promotion of human rights protection, etc.) and foreign
(e.g, integration into the European Union) political goals. Thus, to assess the extent
to which this or that measure can be seen as an instrument for implementing foreign
policy, it is not the place of implementation that is essential, but the goal and its impact
on the country’s position in foreign relations.

It is also important to note that the implementation of foreign policy and
foreign/international relations are not the same. Article 7 (1)(c) of the Constitution of
Georgia specifies foreign policy and international relations as separate disciplines and
considers them as two different fields belonging to the special governance of the highest
state bodies of Georgia. Thus, the existence of a clear constitutional will can be seen,
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according to which certain aspects of international relations are considered beyond the
scope of the implementation of foreign policy.

We believe that, from a constitutional and legal point of view, foreign relations actually
cover all relations that state bodies have with representatives of foreign countries.
A clear example of this is the participation of the judges of the Constitutional Court
of Georgia in various conferences and workshops, the purpose of which is to share
knowledge, skills and experience in order to facilitate the performance of their domestic
tasks. The purpose and actual result of such meetings is not the achievement of the goals
of state foreign policy, and therefore, as a rule, cannot be considered as an instrument of
the implementation of foreign policy.

At the same time, it is important to draw attention to the fact that the Government of
Georgia is not the only body that implements domestic and foreign policies. This is
clearly evidenced by the Constitution of Georgia itself, for example, in accordance with
the Constitution of Georgia, the National Bank of Georgia, which is an independent
constitutional body, carries out monetary policy (see Article 68 (1) of the Constitution of
Georgia), which is naturally a part of the economic policy of the State. The Prosecutor’s
Office of Georgia, which is also an independent constitutional body (see Article 65 (1) of
the Constitution of Georgia) essentially initiates policy related to the criminal law, etc.
Thus, it is obvious that, at least in the process of implementing domestic policy, together
with the Government of Georgia, the Constitution of Georgia allows the participation
of other state bodies and outlines the important role of the said constitutional bodies.

Measures that remain beyond the competence of the Government can also become
an instrument for the implementation of foreign policy. For example, in some cases,
relations with a foreign state may require the exchange of convicts, for which their
pardoning may be necessary (when there are no grounds for extradition), which is the
exclusive power of the President of Georgia. Thus, when implementing foreign policy,
the Government of Georgia may need to involve the President of Georgia in the process,
which may create the need for communication between the President of Georgia and
officials of foreign countries.

Thus, it is clear that the action of state bodies, which in a way affects foreign policy,
in itself does not violate the competence of the Government of Georgia. The action
of governmental bodies in foreign relations is essentially related to their general
constitutional competences. Naturally, actions aimed at the acceptance of international
legal obligations by the State, and/or in another form lead to the taking of measures
related to the governance of the country, should be carried out by the executive body/its
representative. However, it would be illogical and ineffective by nature to conduct
foreign relations related to monetary policy without the involvement of the National
Bank. Meanwhile, it is unreasonable where the Head of State requests the formal consent
of the Government of Georgia to send common national messages and aspirations
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to the international community. By creating the institution of the Head of State, as
a politically impartial representative of Georgia, the Constitution of Georgia ensures
that certain messages are sent without affiliation to political groups. Every time the
President of Georgia requires the consent of the Government of Georgia to establish a
position in the foreign political arena, the said position will always be perceived as the
opinion of the Government of Georgia (even when, based on foreign policy strategy, the
Government of Georgia prefers that the position be voiced by the President of Georgia).
Requiring formal consent from the Government of Georgia for the implementation of
the mentioned action will change the function and, in fact, lose the sense of the activities
of the President of Georgia as a politically impartial Head of State.

Considering the above, in accordance with the Constitution of Georgia, the Government
of Georgia is not the only body whose actions can be related to domestic and foreign
policies. However, at the same time, the Constitution of Georgia clearly indicates that
the Government of Georgia is the supreme body of executive power, therefore, within
its competence, it is the main political decision-making authority. It is the Government
of Georgia who is mostly empowered to determine the foreign policy implementation
strategy, and to choose implementation methods in view of state interests, which
may include active cooperation with a number of states or the refusal to cooperate
therewith. The Government of Georgia has the most information on the advantages and
disadvantages that the State may have in this or that foreign relationship. Therefore, the
Government is most competent to determine whether to apply the policy of conceding or
the policy of imposing requirements. It is natural that in the implementation of foreign
relations, all constitutional institutions, including the President of Georgia, are obliged
to support the Government of Georgia in conducting foreign policy and, with their
actions, not to damage the foreign political goals that the Government aims to achieve
using this or that strategy.

4. CONFORMITY OF DISPUTED VISITS OF THE PRESIDENT OF
GEORGIA WITH THE CONSTITUTION

We would like to note that we mostly share the argument given by our colleagues in
paragraphs 50-52 of the reasoning part of the Conclusion regarding the role of the
President and the Government of Georgia in the implementation of foreign policy
and the risks related to the holding of this or that visit by the President. In particular,
the Constitutional Court of Georgia rightly points out in the Conclusion that “... ‘the
model of separation of powers established by the Constitution obviously gives the
President the possibility, when carrying out a role of the representative, to affect the
implementation of foreign policy of Georgia through her public statements, position,
official or ceremonial meetings and public receptions under the stipulation that she
should not invade the exclusive competence of the Government and should not try

233



JIS6IR0 0°ILBSH0B0S NeE

== IUSTITIA JOURNAL 2023, ©349833/N. DECEMBER

32.

33.

234

to lead a parallel foreign policy in practice’ (see paragraph 50 of the reasoning part
of the Conclusion). We also share the position of our colleagues that in the foreign
relations “.. the President should try to be prudent in taking political steps, so that her
political statements are coordinated with the Government and are not perceived as
different from the Government's position. With her usurping or excessive actions, the
President should not undermine the competence of the Government of Georgia in the
field implementation of foreign relations and the constitutional order of separation of
functions’(see paragraph 52 of the reasoning part of the Conclusion). We also share the
position mentioned in the Conclusion that ‘since the Government is responsible for the
implementation of foreign policy, it is required that any step is planned and taken by the
Government with a determined strategy and tactics. The President should not prevent the
Government from implementing foreign relations as it sees fit, and this is not the interest
of the Government as an institution, but the interest of preserving the constitutional
order, when the Government is adequately represented in foreign relations. ... Taking
initiatives that are not agreed with the Government, the self-motivation, inappropriate
messages and, moreover, such actions taken by the President that clearly contravene
the outlook of the Government, can significantly damage the implementation of foreign
policy in the manner and form planned by the Government, create a chaotic situation,
blur the adequate perception of the foreign policy of Georgia among the partners of
Georgia, contribute to the breakdown of the integrated policy and damage the current
processes in the field of foreign policy. That is why there is a need, necessity and
obligation for an agreed and effective coordination between the Government and the
President. “ (See, paragraph 51 of the reasoning part of the Conclusion).

Based on the above arguments, it is clear that our colleagues correctly interpret the
balance of separation of powers between the President of Georgia and the Government
of Georgia, as provided for by the Constitution of Georgia, when they point out the role
of the President of Georgia, as the Head of State in ceremonial events, and consider the
Government of Georgia as a body empowered with the function of determining and
implementing foreign policy strategy. We also share the argument that the actions taken
by the President of Georgia outside the country may damage the foreign policy of the
Government of Georgia. Although neither the authors of submissions nor our colleagues
mention that the President of Georgia, through the visits in question and/or the opinions
expressed during such visits, encroached on and prevented the implementation of
foreign policy by the Government of Georgia.

Regarding the visits in dispute, the court is aware that the President of Georgia met with
the President of the Federal Republic of Germany, the President of the French Republic
and the President of the European Council. Meanwhile, there is no evidence in the case
that the President of Georgia voiced messages that were contrary to the foreign policy
of the Government of Georgia and/or spoke about issues that somehow went beyond
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her ceremonial role as the Head of State, and/or took such an action that damaged the
foreign policy of the Government of Georgia.

The only information regarding the content of the speech of the President of Georgia
during the visits, which was presented to the Constitutional Court of Georgia, was the
explanation given by the representatives of the President of Georgia. In accordance
with the mentioned explanation, the President of Georgia spoke in accordance with
the ‘topics of speech’ that she had been provided by the Ministry of Foreign Affairs
of Georgia concerning European integration. Neither the Government of Georgia nor
the authors of submissions pointed out that they did not have a desire that any message
be delivered to the addressee of the meeting and/or whether or not any meeting was
generally contrary to the strategy of foreign policy chosen by the Government.

We believe that in the given case, there is no evidence presented that would prove the
President’s encroachment on the implementation of the foreign policy of the Government.
Moreover, the authors of constitutional submissions and the representative of the
Government of Georgia did not even point out that the mentioned three visits or any
actions taken by the President of Georgia within the framework of such visits damaged
the process of the implementation of foreign policy by the Government of Georgia and/or
was against determined foreign policy. When hearing the case on its merits, the authors of
constitutional submissions pointed out the statements made by the President of Georgia in
the Parliament of Georgia, as well as the possible negative political consequences of other
visits made by the President of Georgia, which had not become the basis for impeachment.
However, specifically with regard to the three visits in dispute, the representative of the
Government of Georgia stated in response to the Constitutional Court that since they did
not know the content of the statements, they could not specify what damage the actions of
the President of Georgia might have caused.

Thus, the evidence presented in the case did not show that the foreign policy of the
Government of Georgia was encroached on by the actions of the President of Georgia.
Accordingly, the consent of our colleagues with regard to the removal of the President
of Georgia is, in fact, based on the fact that in the future she might prevent the
implementation of foreign policy by the Government of Georgia. Consequently, the
Constitutional Court of Georgia creates a formal and legal basis for political views
based on which the President of Georgia may be removed on the grounds of violation
of the Constitution, since ‘she is not trusted’. We believe that the Constitution of
Georgia does not provide for the removal of the President of Georgia due to the fact
that she has lost trust among other branches of the Government. The initiators of the
impeachment and the Constitutional Court of Georgia should act on the facts that have
already happened and assess the action of the President of Georgia as being against the
Constitution of Georgia only if she goes beyond the scope of her powers, and, when
acting within the scope of her powers, encroaches on the competence of the Government
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or other constitutional bodies, and/or on other interests guaranteed by the Constitution
of Georgia. In the present case, the existence of any of the above circumstances was not
identified.

Based on all of the above, we believe that the evidence presented in the case does not
show that, by making the visits in dispute, the President of Georgia went beyond the
scope of her powers and/or with her own actions she prevented the Government of
Georgia from implementing its foreign policy. Thus, the evidence presented in the case
in question does not give grounds to determine that the actions taken by the President of
Georgia were in contravention of the Constitution of Georgia.

5. THE MEANING OF ‘VIOLATION OF THE
CONSTITUTION’ FOR THE PURPOSES OF
ARTICLE 48 OF THE CONSTITUTION OF GEORGIA

As already mentioned, we, the authors of the Dissenting Opinion, consider that based
on the presented evidence, in the present three cases in question, the violation of the
Constitution of Georgia by the President of Georgia is not established. Nevertheless,
we believe that even if the Constitutional Court considers that the implementation of an
official visit abroad by the President without the consent of the Government constitutes
a sufficient basis for considering such action contrary to the Constitution of Georgia,
it must also verify to what extent the violation is serious, which, for the purposes of
impeachment, will be deemed ‘a violation of the Constitution’ and, therefore, will
constitute grounds for the removal of the President of Georgia. The present chapter is
devoted to an analysis of the criteria determining the appropriate grounds for removal
of the President.

First, we would like to note that within the process of impeachment, the Constitutional
Court of Georgia gives its consent for the removal of the President, therefore, it must
determine whether there are grounds for such removal. Against such background,
the position of our colleagues is the result of misunderstanding the function of
the Constitutional Court of Georgia, based on which, ‘... the Constitutional Court
unequivocally and clearly points out that its role is not to assess, in the case the legal
grounds for impeachment are verified, whether a specific official deserves to be removed
due to a relevant violation (violation of the Constitution and/or the presence of signs of
crime in his/her actions), which, in the case of a positive opinion of the Constitutional
Court, shall be decided by the Parliament of Georgia in accordance with the relevant
political considerations ..." (see paragraph 1 of the reasoning part of the Conclusion).
The mentioned definition represents the refusal of the Constitutional Court to exercise its
own function. The colleagues, on the one hand, point out that the President of Georgia,
who violates any requirement of the Constitution of Georgia, does not deserve to be
removed (otherwise, it is not clear why they call on the Parliament of Georgia to assess
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whether or not the President of Georgia deserves to be removed), and on the other hand,
the Constitutional Court, in fact, refuses to answer the question as to whether there are

grounds for the impeachment of the President of Georgia, which is the only issue to be
decided by it.

With the mentioned approach, the Constitutional Court of Georgia subjects the matter
to be assessed to the political viewpoint, which, for the purposes of the Constitution of
Georgia, is unequivocally legal. The President’s removal is a form of legal impact and it
can result only from a violation of the Constitution and/or legislation by the President.
Otherwise, the question as to whether or not the President of Georgia deserves to be
removed should be answered by the Constitutional Court as a result of legal analysis,
and not by the Parliament of Georgia, on the basis of the political expediency.

At the same time, even assuming that the President of Georgia did not have the power
to carry out the visits in dispute without the Government’s consent, we believe that, in
this case, there are no grounds for removing the President of Georgia.

The analysis of removing the President of Georgia by way of impeachment within the
limits allowed by the Constitution of Georgia should be carried out taking into account
the status and function of the President and the content/purpose of the institution itself.
The mentioned factors jointly determine the need to create solid constitutional and legal
guarantees for the proper exercise of the powers by the President. In accordance with
the judicial practice of the Constitutional Court of Georgia, ‘the constitutional standards
of protection of the right applicable to this or that official position may be derived from
its constitutional status. In addition, the necessity of a high constitutional standard may
be related to the peculiarity of the activity to be carried out, insofar as a certain type of
official position, with its content and purpose, requires special constitutional protection’.
(Judgment N1/2/569 of the Constitutional Court of Georgia of 11 April 2014 in the
case ‘Citizens of Georgia — David Kandelaki, Natalia Dvali, Zurab Davitashvili, Emzar
Goguadze, Giorgi Meladze and Mamuka Pachuashvili vs. the Parliament of Georgia’,
II-27). That is why the correct solution of the issue raised before the Constitutional
Court of Georgia requires an assessment of the content, purpose and purposefulness of
the constitutional guarantees related to the status of the President of Georgia.

It is impossible to perform the functions determined by the Constitution of Georgia
efficiently without the presence of appropriate constitutional guarantees for the
independence of the President and the smooth implementation of the activities of the
President of Georgia, a part of which is protection against the premature termination of
powers. The premature termination of the President’s powers is one of the most severe
forms of response to the violation of the Constitution and law by the President, and
thereby the common benefit is endangered, on the one hand, as regards the effective
functioning of the institution and, on the other hand, as regards the interests of the
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President, which are to ensure the smooth exercise of her official powers and not to
cause her unjustified removal.

At the same time, the current President of Georgia was elected through universal, free,
and equal elections for a period of 6 years. Accordingly, the unjustified removal of such
a person represents a rejection of the will (choice) of the electorate. The requirement of
the principle of democracy cannot be understood as the obligation to hold fair elections
only. Conducting such elections will lose its sense unless the will shown by the electorate
1s respected, and the elected person is provided with proper constitutional guarantees,
which is also a natural continuation and necessary prerequisite of democracy. That is
why the Constitution of Georgia requires that the smooth implementation of activities
by officials elected with a high legitimacy be ensured.

Therefore, it is the high constitutional status of the President of Georgia, the basis of
her legitimation, that determines the constitutional guarantees of the smooth exercise
of official powers and of the protection against unjustified removal. In particular, in
accordance with Article 51 (3) of the Constitution of Georgia, ‘the President of Georgia
shall enjoy immunity. No one shall have the right to detain or bring criminal proceedings
against the President of Georgia while in office’. At the same time, Article 48 (1) of
the Constitution of Georgia determines the two cases (“violation of the Constitution’
and/or ‘the presence of signs of crime in the action of an official’) when the removal
of the President of Georgia by means of impeachment is permissible. In addition,
the Constitution of Georgia expressis verbis excludes the possibility of removing
the President of Georgia without impeachment procedures (see Article 48 (5) of the
Constitution of Georgia).

Hence, the Constitution of Georgia determines a special regime for the removal of the
President of Georgia, which serves to prevent removal based on political expediency
alone and/or removal without proper grounds, and emphasises her special role in the
constitutional and legal order of the country. At the same time, the only function of the
participation of the Constitutional Court in this process is to exclude the removal of the
President without proper legal grounds. Naturally, it is irrelevant for the purposes of
impeachment to have such violation of the Constitution and/or legislation of Georgia,
which do not serve as grounds for removing a person.

Impeachment is one of the constituent elements of a self-defensive democracy, the
purpose of which is to remove from Government a person who, by his/her own actions,
threatens the democratic principles, values, and order recognised by the Constitution,
and its architecture. The threat to such order creates the objective necessity that this or
that official terminate activities before the specified term of office expires. Meanwhile,
the mentioned mechanism serves to protect the constitutional order and maintain trust
in constitutional bodies. The mechanism of impeachment gives the legislative body
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the opportunity to observe the constitutional order when the violation of such order is
identified not as a result of political assessment, but when verified by the legal conclusion
of the Constitutional Court. Thus, the removal of a person by means of impeachment
is, in its essence, an exceptional mechanism, which should be used only in the event of
duly substantiated necessity and with special precaution.

Hence, the grounds for impeachment provided for by Article 48 (1) of the Constitution
of Georgia, in particular, the ‘violation of the Constitution’ by the officials mentioned in
the same article, which creates the legal grounds for their removal, should be interpreted
in accordance with the goals/purposes of the impeachment. As was reiterated by the
Constitutional Court of Georgia, constitutional terms have autonomous legal meanings
and independent content (see Judgment N2/2/579 of the Constitutional Court of Georgia
of 31 July 2015 in the case ‘Citizen of Georgia Maya Robakidze vs. Parliament of
Georgia’, II-19; Judgment N2/4/532,533 of the Constitutional Court of Georgia of 8
October 2014 in the case ‘Citizens of Georgia — Irakli Kemoklidze and David Kharadze
vs. the Parliament of Georgia’, 11-63; Decision N2/4/532,533 of the Constitutional
Court of Georgia of 8 October 2014 in the case ‘Citizens of Georgia — David Kandelaki,
Natalia Dvali, Zurab Davitashvili, Emzar Goguadze, Giorgi Meladze and Mamuka
Pachuashvili vs. the Parliament of Georgia’, II-3). As already mentioned, the purpose
of the impeachment procedure is to remove a person who threatens democratic values
with his/her acts, due to which there is an objective necessity for him/her to no longer
perform the functions determined by the Constitution. Accordingly, ‘the violation of the
Constitution’ by officials means the violation of the Constitution that causes/is related
to the above-mentioned threats.

In the process of impeachment, the function of the Constitutional Court of Georgia is
to evaluate, using legal criteria, which provision of the Constitution of Georgia was
violated, and to analyse, among other things, the nature of the violation, its intensity, its
consequence, the degree of culpability of the official, the relationship between the legal
benefits that may be damaged as a result of the impeachment, and the legal benefits
the protection of which is envisaged by the impeachment process. Taking into account
the above-mentioned criteria, the Constitutional Court must determine whether it is
permissible to remove a person. Thus, the Constitutional Court of Georgia establishes
and evaluates not only the fact of formal violation of the Constitution by officials, but
also the circumstance, and the extent to which the violation, in its meaning, reaches
the level of being considered ‘a violation of the Constitution’ for the purposes of
impeachment and, therefore, grounds for removing a person.

It should be noted that the Constitution of Georgia does not exclude the risks of
violation of the supreme law of the country by constitutional bodies. Moreover, for
protection against these threats, there is a body carrying out constitutional control —
the Constitutional Court, which serves to protect the supremacy of the Constitution
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of Georgia and ensure the practical effectiveness of the Constitution. It cannot be
required by the Constitution of Georgia that any violation of the Constitution should
automatically or by political will be followed by the termination of the powers of
this or that constitutional body/official. For example, in the process of implementing
constitutional control, the Constitutional Court verifies the legal acts adopted by the
Parliament of Georgia, the Government/a member the Government of Georgia or other
constitutional bodies/officials and, with the existence of relevant grounds, recognises
them as unconstitutional. In such cases, the Constitutional Court determines that the
body/official issuing the legal act went beyond the limits of action permitted by the
Constitution of Georgia. The Parliament/Government of Georgia or another
body/official, from this point of view, have violated the Constitution of Georgia, and
it was not a one-time violation. At the same time, the Constitutional Court considers
the dispute about the powers of the relevant body, within the framework of which it
can be determined that the action of the official went beyond the scope of powers
and/or caused the violation of the competence of another constitutional body. Surely,
the recognition of a legal act and/or an action as unconstitutional by the Constitutional
Court shall not be considered as self-sufficient, default grounds for the impeachment of
the person who issued it/performed the action. Contrary to this, considering any fact of
violation of the Constitution of Georgia as sufficient grounds for impeachment would
create a significant threat to the proper functioning of constitutional bodies.

Accordingly, the basis for impeachment specified in Article 48 (1) of the Constitution of
Georgia — ‘the violation of the Constitution’ by an official, involves not the issuance of
any act and/or the implementation of any action contrary to the Constitution of Georgia,
but only those acts as a result of which the damage to constitutional interests and/or the
degree of culpability of a particular official indicates the necessity for his/her removal.
Thus, in accordance with the Conclusion of the Constitutional Court, it was necessary to
establish not only the fact of the formal contravention of the action of the Constitution
of Georgia, but also whether the existing violation could be considered as the grounds
for the removal of the President of Georgia.

It should be emphasised that the reading of the constitutional terms in their autonomous
meaningsis along-established practice of the Constitutional Court. Inthis case, the authors
of the Conclusion did not take into account the possibility of reading the constitutional
terms in their autonomous meaning. While the Court, in another case, which, like the
one in question, concerned the early termination of powers of a constitutional official
— a member of the Parliament of Georgia, interpreted the constitutional terms using
their original meaning. In particular, the Constitutional Court assessed the meaning of
‘convicting’ a person as determined by Article 39 (5) of the Constitution of Georgia
as grounds for the early termination of powers of a member of the Parliament and
pointed out that the concept of crime had an autonomous meaning for the purposes of
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the Constitution and did not depend on whether this or that action could be considered
as a crime under the Criminal Code of Georgia. The Constitutional Court of Georgia
assessed the seriousness of the crime committed by the member of the Parliament of
Georgia and explained that the abuse of official powers by a public official (a crime
provided for by Article 332 (1) of the Criminal Code of Georgia) by its nature, severity
and the risks related thereto, belonged to the kind of an action the committal of which,
rather than most other crimes, raised questions about a person’s eligibility as a member
of Parliament. Thus, the Constitutional Court considered that the action of which the
plaintiff was found guilty was a crime considered as grounds for early termination of
powers of a member of Parliament as specified in Article 39 (5)(d) of the Constitution of
Georgia (Judgment N3/2/1473 of the Constitutional Court of Georgia of 25 September
2020 in the case ‘Nikanor Melia vs. Parliament of Georgia’, [I-20-23). In contrast to the
above and, therefore, inconsistently with established practice, in the case in question the
justices who were authors of the Conclusion read and interpreted the Constitution in its
literal sense, without considering the goals and purpose of the institution of impeachment.
Thus, as a result of the opinion of the Constitutional Court, the guarantees of protection
of the President of Georgia against unjustified removal were not determined, which, in
accordance with the judgment of the Constitutional Court, a member of the Parliament
of Georgia enjoys. In other words, the President of Georgia may be removed for any,
even a minor, crime and/or formal violation of the Constitution, while if the same
action is committed by a member of the Parliament of Georgia (and confirmed by a
court decision), the Constitutional Court assesses how compatible it would be with
the Constitution of Georgia if such MP continued the activity. Such an unsystematic
and non-contextual reading of the provisions of the Constitution of Georgia diminishes
not only the role of the Constitutional Court, but also leaves the person subject to the
impeachment procedure without guarantees of proper legal remedies.

At the same time, we believe that the risks of unjustified removal cannot be prevented
by the fact that the Parliament of Georgia makes the final decision. First, because the
judicial guarantee of protection against unjustified removal is the guarantee of protection
of the person subject to impeachment by the Parliament of Georgia. In addition, the
Parliament of Georgia, when deciding on the issue, is not bound by any legal criteria,
neither is it required to justify the decision made, nor is it possible to understand the
objective grounds of the decision made. The decision of the Parliament of Georgia is
normally based on political expediency. This creates the risks of removing a person
for political reasons, when there is no need nor necessity to protect the constitutional
benefits the impeachment aims to provide.

Considering all of the above, we believe that the authors of the Conclusion should have
assessed the severity of the violation of the Constitution identified by them, and decided
whether or not the committed action, for the purposes of impeachment, represented ‘a
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violation of the Constitution’ and, as a result, whether a prerequisite had been met for
the removal of a person with a high constitutional status.

It should be noted that the authors of the constitutional submissions (as well as the
representative of the Government of Georgia), at the hearing of the case on its merits,
not only supported the seriousness of the violation of the Constitution of Georgia by the
President of Georgia through making the visits in dispute, they did not even mention
that the interests of Georgia had been affected, nor that the actions of the President of
Georgia had had negative consequences from the point of view of the implementation
of foreign policy, nor that the functioning of constitutional bodies had been disrupted,
nor that there had been such threat as to undermine public trust in the institution of the
President, which made it necessary to remove the President of Georgia.

According to the President of Georgia, she made visits to support the Government’s
policy aimed at the integration of Georgia into the European Union. On the other hand,
the integration into the European Union represents the national interest declared by the
Constitution, the Parliament and the Government of Georgia and the great majority
of the people of Georgia. The stable support for the European integration process is
universally declared by all state bodies, which is also dictated by Article 78 of the
Constitution of Georgia, which specifies the requirement for state bodies, within their
competence, to take measures to promote integration. Foreign visits to EU countries are
actively organised by the Head of the Government and other officials of Georgia. Based
on all of the above, it is logical to address the President’s representative referring to the
fact that the President could not even admit that her visit would somehow damage the
Government’s foreign policy.

According to the authors of the submission, the violation of the Constitution by the
President of Georgia violates the constitutional order, which in itself causes serious
damage. The violation of the Constitution and the creation of response mechanisms are
an integral part of democratic governance, including the governance system established
by the Constitution of Georgia. The Constitutional Court of Georgia recognised a number
of acts as unconstitutional, and it may be that, within the framework of the dispute about
the powers of the relevant bodies, the actions of a state body/official are recognised
as unconstitutional. Naturally, in such cases, the Constitution of Georgia is violated,
and the appropriate mechanisms for responding to the violation are established by the
Constitution, which ensure the protection of the constitutional order from irreversible
damage (be it the recognition of the relevant legal act or the action of an official as
unconstitutional). By itself, without taking into account additional circumstances, any
violation of the Constitution of Georgia should not be considered as a case for which
the Constitution envisages impeachment as a response mechanism. If the contrary is
proved, the establishment of any fact of violation of the Constitution (including the
recognition of the relevant legal act or the action of an official as unconstitutional) will
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automatically create grounds for impeachment. Such a definition will have a stinging
effect on the activities of state bodies and, thus, there will be a threat to the effective
implementation of constitutional functions by such bodies.

At the same time, we do not rule out that, in some cases, the Constitutional Court may,
due to the damage caused to the constitutional order itself, come to the conclusion that
removal is an adequate response to the violation. Such a case may occur in cases where
an official seriously ignores the requirements of the Constitution of Georgia and his/her
behaviour takes the form of disrespect toward the constitutional order. For example,
where the relevant official deliberately ignores the judgment of the Constitutional Court
and continuously accepts the acts recognised by the Court as unconstitutional, and/or
ignores the constitutional standards established by the judgment of the Constitutional
Court regarding the scope of his/her powers. In such conditions, it is natural that
the Constitutional Court may come to the conclusion that the fact of violation of the
Constitution is of such extent that other less restrictive mechanisms for ensuring the
constitutional order are not effective and it is necessary to remove the official.

Contrary to the aforesaid, in this case, during the visits of the President there was no
interpretation by the Court of the scope of activities of the President allowed by the
Constitution, on the one hand, and no clear picture from the practice of constitutional
bodies, on the other hand, about the possibility of meeting with representatives of foreign
countries or international organisations without the consent of the Government. As was
identified during the hearing of the case, the President of Georgia used to meet with
officials in the territory of Georgia without the consent of the Government of Georgia,
including, several times, with the President of the European Council. The authors of the
submissions, as well as the authors of the Conclusion of the Constitutional Court, did not
specify that, from the point of view of the mandatory consent of the Government, the
holding of official meetings in Georgia differed from those with the same persons abroad.
We, the authors of the Dissenting Opinion, share the position that it is irrelevant to require
the Government’s consent with regard to the place of the meeting of the President with
representatives of a foreign country. In addition, the President of Georgia made several
visits abroad in 2022 without the consent of the Government of Georgia. In connection
with the mentioned facts, the Government of Georgia did not litigate the powers before
the Constitutional Court, which would be logical if the Government of Georgia considered
that any foreign visit of the President without its consent would be an interference with the
competence of the Government and, therefore, a violation of the Constitution of Georgia.

Meanwhile, it is also to be taken into account that the President of Georgia, during her
visits abroad, applied to the Government of Georgia to obtain its consent. According
to the President’s representatives, during such visits the President of Georgia was
motivated to apply to the Government for its consent not because, in her position as
President of Georgia, in order to participate in such meetings she needed the consent of
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the Government of Georgia, but because of her desire to voice not only her own position,
but also the position of the Government of Georgia. Thus, it is clear from the actions of
the President and the Government of Georgia that for years they have not had a clear,
unified outlook and understanding of the mandatory consent from the Government of
Georgia regarding the participation of the President in foreign relations. In this context,
it is also worth noting that the current version of Article 52 (1)(a) of the Constitution of
Georgia entered into force on 16 December 2018, from the moment the current President
took an oath. Accordingly, the mentioned provision of the Constitution of Georgia is a
relatively new constitutional norm and it has not been applied with regard to other
presidents in the past. Thus, it is clear that, on the one hand, the President of Georgia and
the Government of Georgia had different opinions with regard to the mandatory consent
of the Government of Georgia regarding the participation of the President of Georgia
in foreign relations, and on the other hand, in the conditions of different opinions, the
President of Georgia did not have a clearly established previous practice by which she
would be guided during foreign relations requiring the consent from the Government of
Georgia. We believe that all of the above-mentioned, by pointing to the lack of consent
from the Government of Georgia alone, expunges the allegation of gross negligence of
the constitutional order by the President of Georgia.

Thus, even if we assume that the President of Georgia formally acted against the
Constitution of Georgia, it is not clear that her actions damaged the State’s foreign
policy and/or, by seriously violating the Constitution, threatened the constitutional order
in terms of the exercise of power. In our opinion, within the framework of the litigation
regarding the powers of the relevant body, with the responsive measures taken by the
Constitutional Court, the threats that could be caused by the actions of the President
of Georgia would be completely eliminated. The removal of the President of Georgia
can be followed by encroaching on a number of constitutionally important interests.
Accordingly, the mentioned measures should be dictated by the need to protect the
constitutional order, which is not the case in the given situation. We consider that the
removal of the President leads to a more serious violation of the constitutional interests
of the President in terms of the exercise of powers rather than the violation specified by
the authors of the submission under the Constitution of Georgia. Considering the above,
we believe that the Constitutional Court should not have confirmed the fact of violation
of the Constitution of Georgia by the President of Georgia for the purposes of Article 48
of the Constitution of Georgia.

Members of the Constitutional Court of Georgia:
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REGARDING THE DISSENTING OPINION
(The Case of Impeachment of the President)

1 got acquainted with great interest with the ‘Dissenting Opinion’ of my esteemed colleagues
regarding the case of impeachment of the President. The positions and opinions indicated
therein enhanced my belief that the Constitutional Court applied sound approaches and
correctly implemented constitutional power.

However, after examining the ‘Dissenting Opinion’l felt the desire, as well as the necessity,
to make a critical analysis thereof in the regime of public legal discussion, and thus to show
its fallaciousness. I consider that it became clear when assessing the positions given in the
‘Dissenting Opinion’ in the light of the principles of the constitutional state, taking into
consideration the nature and purpose of the institution of impeachment, and as a result of the
observation thereof in the context of the requirements of logic. I think it will be beneficial to
carry on the discussions in legal circles concerning the institution of impeachment and the
legal issues connected thereto in general.

The text given below will help those willing to look into the nature and legal issues of
impeachment without any bias which would obstruct the establishment of constitutionalism
promoted by the Constitution. Besides, I consider that it is in the public interest that critical
opinions, not only on the Conclusion of the Constitutional Court but regarding the ‘Dissenting
Opinion’, are made available to the public.

In the ‘Dissenting Opinion’, the opinion of the majority of justices concerning the violation
by the President of Article 52(1)(a) of the Constitution is rejected, notwithstanding that:

o The essential legal arguments of the representatives of the President are not shared,
including the one stating that the President acted on the grounds of Article 49 (determining
her status), and therefore did not need the consent of the Government.

e Moreover, none of the legal or factual circumstances that served as the basis for the
Conclusion of the Court and that created all objective and subjective components
of the violation of Article 52(1)(a) of the Constitution are rejected. In particular: that
the President indeed carried out working visits with the leaders of foreign states and
international organisations; that during those visits she acted in the capacity of the
President and represented Georgia and the Georgian people; that the meetings were related
to the foreign policy issues of Georgia; that all the above constituted the exercise of a
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representative function in foreign relations by the President; that in all three cases under
dispute the President did not have the relevant preliminary consent of the Government;
and that she was well aware of the necessity of such consent.

Despite the above, the conclusion is the opposite and, from my viewpoint, it is based on:

e An incorrect interpretation of Article 52(1)(a) of the Constitution resulting in the
conclusion that this norm is of enabling content only, not restrictive, and that it does not
prohibit the President from conducting a parallel foreign policy;

e An incorrect explanation of the grounds for impeachment given in Article 48 of the
Constitution, as if the ‘violation of the Constitution’ and the existence of ‘signs of crime’
in his/her actions are not sufficient legal grounds for impeachment, and the existence of
additional, specific damage is necessary, and with regard to the violation under discussion,
the establishment of the fact that the President caused damage to the foreign policy of the
Government;

e An incorrect separation of powers for impeachment given in Article 48 of the Constitution
between the Constitutional Court and the Parliament referring to the fact that the Court
shall establish not only the legal grounds for impeachment but also assess whether or not
the person in question deserves to be dismissed for the violation committed;

e A superficial review of the essence and purpose of the institution of impeachment and its
legal and political nature in general;

e Other separate incorrect and off-the-point provisions, oppositions and discrepancies.

The positions of the ‘Dissenting Opinion’ and their criticism are given below.

POSITION Ne 1 OF THE ‘DISSENTING OPINION’:

‘The determination of the status of this or that body under the provision provided for by the
Constitution does not in itself exclude the possibility of considering the same provision as a
source of certain powers’.

‘Despite the fact that the list of ceremonial activities of the Head of State is not prescribed by
the Constitution of Georgia, there is no doubt that the power to carry out the above-mentioned
activities derives directly from the constitutional mandate of the President’. As an illustration
of'the above activities, the following are listed: ‘meet with different groups of society’, ‘attend
events of celebration’, ‘promote public discussion on issues that are essential for the State’,
‘contribute to the achievement of social consensus with regard to the general values of the
nation’, ‘organise events of celebration for the Independence Day of Georgia’ (where the
President can invite different groups of society, as well as representatives of international
organisations and the diplomatic corps of foreign states) .
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‘The President of Georgia is a person who shall “voice the general position of the nation
both domestically and internationally”, who shall “popularise ideas of common national
importance and ensure that such issues are raised”, who “has the obligation to act for and
contribute to the achievement of the general goals of the nation” and who can “perform the
function of “the conscience of the nation™’.

Thus, the colleagues claim that the right of the President to carry out certain activities, which
they refer to as ceremonial activities, is derived from the presidential status, her constitutional
mandate and ‘is not prescribed’ by the Constitution. However, the purpose of claiming all
the above-said remained unclear as ultimately the colleagues did not follow the strategy of
the representatives of the President as if she were acting on the grounds of Article 49 of the
Constitution (which determines the status of the President), not Article 52, so she did not
need the consent of the Government.

If the colleagues believe that holding business visits with the leaders of foreign countries
and international organisations in the capacity of a President to effect the most significant
foreign policy issues and achieve specific results does not constitute representation in the
field of foreign relations (under Article 52 of the Constitution) but rather a mere ceremonial
activity, we beg to differ. This lack of equivalence is especially eye-catching considering the
activities that the colleagues listed as examples of the ceremonial activities of the President
(which do not need the consent of the Government). It will not be correct to present carrying
out representative authorities in the field of foreign relations equivalent to the activities
referred to by the colleagues, such as to ‘attend events of celebration’, to ‘meet with different
groups of society’, to “promote public discussions on issues that are essential for the State’,
to ‘popularise ideas of common national importance’, to ‘contribute to the achievement of
the general goals of the nation’, to ‘perform the function of “the conscience of the nation™’
etc. Moreover, the above activities do not need the mandate of the President at all. Isn’t every
person able to attend events of celebration, meet with different groups of people, popularise
ideas of common national importance, contribute to the achievement of the general goals of
the nation, or even ‘perform the function of the “conscience of the nation”’? But to carry
out representative powers in the field of foreign relations, one requires special constitutional
powers. Therefore, there is no basis to equate the performance of representative functions in
the field of foreign relations with the activities referred to by the colleagues or to examine
them in a similar legal regime. Moreover, even the activities of so-called ceremonial nature,
in certain cases, represent part of foreign policy and require the consent of the Government
(for example, it has been confirmed that the President attended the state funeral of Queen
Elizabeth II of the United Kingdom and the coronation of King Charles III with the consent
of the Government).

The Constitution does not list the ‘actions’ or ‘activities’ of the President but his/her ‘powers’
and such ‘power’ shall be provided for by the Constitution. Accordingly, to claim that the
President is authorised to carry out certain activities despite the fact that there is no direct
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indication thereof in the Constitution cannot be deemed a relevant argument for stating that
any constitutional official may have powers beyond those provided for by the Constitution, or
for considering that the limitations of the constitutional powers of an official are conditional
which, although they exist, are not significant and can easily be disregarded. In Article 52(1)
(a), the Constitution determines the exact scope for exercising representative powers in the
field of foreign relations, that is with ‘the consent of the Government’, which means that in
this field the powers of a President are limited by this precondition.

As regards the fact that the President of Georgia is a person who shall ‘voice the general
position of the nation’, ‘popularise the ideas of the common national importance and ensure
that such issues are raised’, and ‘has the obligation to act for and contribute to the achievement
of the general goals of the nation” and who can ‘perform the function of the “conscience
of the nation™’: I think this list is even further from the legal understanding of ‘powers’,
even calling them ‘activities’ can only be conditional. In this context, the logic implied
by the colleagues is still irrelevant with regard to the matter in question: the fact that the
President ‘voices the general position of the nation’ or ‘popularises ideas of overall national
significance’ does not imply that the interference by the President in the implementation of
foreign policy without the consent of the Government contrary to the constitutional record
shall be admissible. As regards the above understanding of the Head of State, in principle, I
have nothing contrary to it except for one aspect: ‘Performing the function of the conscience
of the nation’ is a burden too heavy even for a President elected by general elections; such
a function cannot be immanent to any public position, concurrent to it or integral thereto.
There is not, and can never be, a constitutionally legitimate expectation from anyone, even a
Head of State, to perform the function of the conscience of the nation, its spiritual and moral
leader, in a democratic and secular state.

Finally, if the colleagues thought that arranging and participating in 3 working meetings
with political leaders of the West represented a ‘ceremonial activity’ of the President and
not the performance of representative functions in foreign relations, then, logically, the
inviolability of Article 52(1)(a) of the Constitution should have been based on this position
and not the one that the President did no damage to the foreign policy of the Government
during these visits. Besides, in such cases, logic and consistency are required to additionally
substantiate which principle characteristics would deny the carrying out of three business
visits by the President to be considered as the implementation of representative powers in
foreign relations under Article 52(1)(a), or generally, where the borderline lies between
the so-called ‘ceremonial activity’ (which, by the way, is not a constitutional term) and
the implementation of representative powers in foreign relations, and whether or not the
‘ceremonial activity’ always ruled out the necessity of consent from the Government.
However, it should be highlighted as well that tracking down any relevant and optimum
criteria in this direction would be less probable and even if the colleagues chose this path,
they would end up failing.
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POSITION Ne 2 OF THE ‘DISSENTING OPINION’:

‘.. Article 52 of the Constitution of Georgia does not prohibit the President of Georgia

from carrying out activities outside the scope of the same article. Accordingly, the action
of the President of Georgia may be deemed in contravention with Article 52(1)(a) of the
Constitution only where she exercises the assigned powers contrary to the Constitution’.

First of all, here we have a clear violation of the rules of formal logic. The second provision
does not derive from the first provision and they are located on totally different planes. The
provision that ‘... Article 52 of the Constitution of Georgia does not prohibit the President of
Georgia from carrying out activities outside the scope of the same article’ does not define in
what case the ‘power granted’ under Article 52 or any other article would violate that article.

Secondly, the value of this ‘conclusion’ is ambiguous. Anything even remotely similar to
the idea that the President has any powers that are not provided for by Article 52 or any
other articles of the Constitution but she has/should have, or that the President’s actions
under dispute are not within the scope of Article 52, are not derived from the provision
that ‘the action of the President of Georgia may be deemed in contravention with Article
52(1)(a) of the Constitution only where she exercises the assigned powers contrary to the
Constitution’.

Thirdly, the main misunderstanding is why activity conducted ‘without the consent of
the Government’ cannot be considered as ‘exercising the assigned powers contrary to the
Constitution’ (which, from the colleagues’ standpoint, would indeed violate Article 52(1)
(a) of the Constitution) when ‘acting with the consent of the Government’ is a condition laid
down by that exact norm of the Constitution and the President shall carry out the ‘granted’
power (carrying out representation in foreign relations) by observing it so that the rule for
allocation of powers is not violated and the prohibited and incompetent interference in the
competencies of the Government does not take place.

If the colleagues do not consider the carrying out of representative powers by the President
‘without the consent of the Government’ as the ‘exercise [of] ... powers contrary to the
Constitution’ and they only link the ‘anti-constitutional goals’to cases of using power contrary
to the Constitution, then it follows that they either do not recognise the above limitation
provided for by the Constitutional norm, the condition of carrying out representative powers
in the field of foreign relations only ‘with the consent of the Government’, or just give short
shrift to it. I consider that it is not possible to interpret the Constitution with clear disregard
to its provisions and it can never lead to the correct conclusion.

POSITION Ne 3 OF THE ‘DISSENTING OPINION’:

‘Foreign policy is a complex area, which aims to promote the multiple but distinct interests
of the State.’
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‘The implementation of foreign policy and foreign/international relations are not the same.

Article 7(1)(c) of the Constitution of Georgia specifies foreign policy and international
relations as separate disciplines and considers them as two different fields belonging to the
special governance of the highest state bodies of Georgia. Thus, the existence of a clear
constitutional will can be seen, according to which certain aspects of international relations
are considered beyond the scope of the implementation of foreign policy’.

‘We believe that, from a constitutional and legal point of view, foreign relations actually
cover all relations that state bodies have with representatives of foreign countries’.

To say nothing of calling ‘foreign policy’ and ‘foreign relations’ ‘disciplines’, it is unclear
what purpose the effort of differentiating foreign policy and foreign relations served when
the impeachment charges were brought against the President for ‘carrying out representative
powers in the field of foreign relations without the consent of the Government’. I don’t think
the argument should concern the fact that, mostly and primarily, foreign relations are the
means and tool for carrying out foreign policy.

POSITION Ne 4 OF THE ‘DISSENTING OPINION’:

‘There is a constant threat that the President of Georgia or another state official may act
against the foreign policy of the Government of Georgia, and/or that other provisions of the
Constitution or law may be violated. However, in order to prevent potential violations, the
Constitution of Georgia establishes mechanisms for responding to such violations and not

prior measures restricting the freedom of behaviour.’

I think it is absolutely inappropriate in public law, in particular regarding public officials,
to speak about the ‘freedom of behaviour’ which is provided to them by the Constitution in
advance and that the Constitution does not determine prior restrictions to the ‘freedom of
behaviour’ thereof but only the ‘mechanisms for responding to violations’.

First of all, freedom of behaviour as a factor and a principle protected by law, that everything
that is not prohibited is permitted, works in private law only and the system responsive
to the violations can be relevant and efficient in this area only. In public law, when the
case concerns exercising public authority, the circumstances are the opposite: only what
is authorised by law is permitted. Referring to the ‘freedom of behaviour’ of an official is
very risky, it is considered as the encouragement of arbitrary action and may lead to very
dangerous tendencies in a State which is willing to be seen as a state based on the rule of
law and is committed to eliminate every risk of arbitrariness from the authorities. Therefore,
using this term with regard to high officials is inappropriate and incorrect. The ‘freedom of
behaviour’ (if they are too willing to use this term) of a President or other officials is always
limited to the scope of their official capacity, it shall not violate those limits nor expand
beyond them into the constitutional powers of others. The given case of the impeachment
of the President concerned her acting beyond constitutional powers, ‘freedom of behaviour’
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exercised beyond its limits, in other words, excessive freedom which was expressed by
intervention in the exclusive powers of the Government, therefore required the response
provided for by the Constitution. Thus, the constitutions of democratic countries not only lay
down prior restrictions of the ‘freedom of behaviour’ of a President and other state officials,
but the ‘limited government’ within the scope of formal authority is a base and backbone of
each constitution.

Secondly, impeachment is the very mechanism established for the response to violations.
Therefore, our Constitution lays down both the restrictions for the ‘freedom of behaviour’ of
high officials and the mechanisms for the response thereto, including impeachment.

POSITION Ne 5 OF THE ‘DISSENTING OPINION’:

‘The Constitutional Court of Georgia should have established not only the fact of the absence
or presence of formal consent, but also, based on the point of the visit itself, it should have
assessed whether the President of Georgia went beyond the scope of her ceremonial role
as the Head of State and/or whether she violated the powers of the Government of Georgia
provided for by Article 54 of the Constitution of Georgia’.

First of all, if the authors of the ‘Dissenting Opinion’ considered that the President never
‘went beyond the scope of her ceremonial role as the Head of State’, they should have
substantiated it.

Secondly, as the Conclusion of the Constitutional Court clearly substantiated, the working
visits of the President with leaders of foreign states and international organisations regarding
the foreign policy issues of Georgia joining the EU represented the exercise of representative
powers by the President in the area of foreign relations, the conditions of which are regulated
by Article 52(1)(a) of the Constitution and this norm of the Constitution was applied to the
disputable cases for that exact reason.

As for the statement that in order to confirm the violation of Article 52(1)(a) of the
Constitution, the violation of Article 54 of the Constitution should have been substantiated, I
stand against it. If we follow the logic of the above provision of the colleagues, the absence
of the consent of the Government itself cannot lead to the violation of Article 52(1)(a) and
that the article shall be violated only when Article 54 of the Constitution is violated. This is
not the case. In the Conclusion of the Constitutional Court, it is thoroughly explained that the
failure to comply with Article 52 creates the risk of violation of Article 54 and interference
in the exclusive competencies of the Government, and it is absolutely clear that: when the
President exercises representation in the area of foreign relations without the consent of the
Government, it creates the precondition for violation of Article 54 of the Constitution as long
as that article places the exclusive power of exercising foreign policy on the Government. But
this does not mean that acting ‘without the consent of the Government’ itself as a separate act
1s not unconstitutional and cannot establish an independent violation of the Constitution. It
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is unclear how the colleagues suggest the Court should have substantiated that Article 52(1)
(a) was not violated anyway, despite the fact that the Court had already established that the
President exercised representation in foreign affairs without the consent of the Government.
Should it state that although the President exercised representation in foreign relations
without the consent of the Government, Article 52(1)(a) was not violated anyway, because
that norm does not require such consent? Or that it does require consent but not critically?
Or that it does require consent but it’s not a big deal if that requirement is not complied with?

It would be an unjustified arbitrariness to consider this specific limitation of the powers of
a President absent or less relevant despite the explicit nature thereof to fight windmills to
protect the status of the Head of State from turning into a ‘fictitious institution, devoid of any
sense’ which is sought to be prevented by the ‘Dissenting Opinion’, as they put it. The status
of the President of Georgia provided for by the Constitution of Georgia fully complies with
the role and functions of the Head of State in the parliamentary governance and by no means
is it a fictitious institution, devoid of sense, considering the powers granted to it by Article
52 and other articles of the Constitution.

POSITION Ne 6 OF THE ‘DISSENTING OPINION’:

The purpose of Article 52(1)(a) of the Constitution is for the Government of Georgia to
determine, in certain cases, the possibility of granting the President the powers which she
does not hold intrinsically. ‘The purpose of Article 52(1)(a) of the Constitution of Georgia
is only to establish the possibility of delegating the powers of the Government of Georgia
to the President of Georgia’. ‘On the contrary, the specified norm does not intend to impose
any kind of prohibition regarding the conduct of a parallel foreign policy by the President
of Georgia’. ‘Where there is a desire to impose a specific restriction under the Constitution
of Georgia, it specifies such a restriction directly, for example, the Constitution of Georgia
prohibits membership of a political party by the President of Georgia’.

‘Every time the President of Georgia requires the consent of the Government of Georgia to
establish a position in the foreign political arena, the said position will always be perceived
as the opinion of the Government of Georgia.’

As it seems, the colleagues consider that the above constitutional norm only grants to the
President of Georgia certain powers and they still don’t pay much attention to the restrictive
content of the words ‘with the consent of the Government’. The case is extremely simple.
The content of the words ‘exercise representative powers in foreign relations’ is enabling,
but the content of the words ‘with the consent of the Government’ is restrictive to this
power with a specific condition. Ultimately, Article 52(1)(a) of the Constitution enables
the President to ‘exercise representative powers in foreign relations’, but under the relevant
condition — ‘with the consent of the Government’. Any other interpretation of this provision
of Article 52(1)(a) of the Constitution is clearly arbitrary and contrary to the determination
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of the Constitution. It is noteworthy that academician J. Khetsuriani, in his book related to
the powers of the Constitutional Court, indicates that acting without the ‘agreement of the
Government’ (the 2017 version of the Constitution), or the violation of restrictive rules by
the President, are grounds for impeachment. In particular, he points out that the grounds for
the impeachment of the President can be constituted by activity, as well as inactivity. The
violation of the Constitution by activity, as he determines, is an event where ‘the official
carries out his/her authority in violation of rules provided for by the relevant norms of the
Constitution and does not comply with the provision of restrictive norms and acts contrary
to it, for example, if the President of Georgia carried out negotiations with other states
or international organisations, or concluded international contracts without the agreement
with the Government’ (J. Khetsuriani, The Authority of the Constitutional Court of Georgia,
2016, p. 227).

It is also unclear why it is unconstitutional or unacceptable that ‘every time’ the President
expresses her position on the ‘foreign political arena’, it is perceived as a position agreed
with the Government.

However, the most doubtful is the legitimacy of the following provision stating that Article
52(1)(a) of the Constitution does not intend to impose any kind of prohibition regarding
the conduct of a parallel foreign policy by the President and that actually ‘the Constitution
does not specify directly such a restriction’, because ‘where there is a desire to impose a
specific restriction under the Constitution of Georgia, it specifies such a restriction directly,
for example, the Constitution of Georgia prohibits the membership of a political party by the
President of Georgia’.

Such explanation directly violates not only Article 52(1)(a) of the Constitution but also
Article 54, when it allows that the President may exercise a foreign policy in parallel to the
Government even though, under the Constitution, the Government is in charge of foreign
policy. The Conclusion of the Constitutional Court explains in detail the inadmissibility
of exercising foreign policy by the President independent from the Government. When
I familiarised myself with the Dissenting Opinion I was under the impression that its
authors share this idea as well because several provisions of the Conclusion are cited in
the ‘Dissenting Opinion’ which explain the danger that activities without the consent of
the Government might lead to. However, on the other hand, it is a fact that the authors of
the ‘Dissenting Opinion’ indicate that ‘the Constitution does not specify directly such a
restriction’ (exercising a parallel foreign policy by the President) bringing quite an unusual
‘argument’ — that it is not directly prohibited by the Constitution.

If we follow the logic of our colleagues, it turns out that the allocation of powers by our
Constitution is merely conditional, as long as using restrictive provisions with regard to the
powers of Constitutional bodies is a great rarity. For example, Article 36 of the Constitution
indicates that ‘the Parliament of Georgia ... exercises legislative power’ but it does not say
that other Constitutional bodies may not adopt laws. According to the logic of the colleagues,
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it seems that the above provision should have the following wording: ‘the Parliament of
Georgia ... exercises legislative power and exercising this function is prohibited to all other
bodies’. Or Article 71 of the Constitution which states that during martial law or a state of
emergency, the President shall, upon recommendation by the Prime Minister, issue decrees
that have the force of the organic law, shall be formulated as follows: ‘During martial law
or a state of emergency, the President shall be prohibited from issuing decrees that have the
force of the organic law without recommendation from the Prime Minister’. Such superficial
and artificial opinions cannot possibly overcome solid and reasonable legal arguments.

Ultimately, according to the ‘Dissenting Opinion’, the following remains unclear: if Article
52(1)(a) of the Constitution does not prohibit exercising independent foreign policy by the
President and this norm can only be violated when the President has anti-constitutional
goals, then what are the corresponding cases when the President actually needs the consent
of the Government? Are those the cases when he/she openly proposes in advance to use
representative powers contrary to the Constitution? If so, something else becomes unclear. In
such a case, why should the President apply to the Government with a legitimate expectation
that he/she will receive consent? Or why should the Government give consent to that?

As it is hardly believable that the colleagues would imply such an oddity, only one case
remains when the above norm would be violated in their opinion: Provided that, as they
see it, the prior consent of the Government is only of enabling nature, not restrictive,
and it reflects the delegation of powers to the President, and besides, the violation of
that article is only possible when unconstitutional goals are implied, we receive the
following: the President does not need the consent of the Government at all and can
exercise representative powers in the area of foreign relations freely (presumably, even
a parallel foreign policy) and Article 52(1)(a) shall be violated only when, post factum, it
turns out that the actions of the President were aimed contrary to the Constitution. It is
absolutely clear that such an interpretation is neither reasonable nor logically justified. This
is a distorted view of the point of not only one norm of the Constitution (Article 52(1)(a)) but
Article 54 as well, and in general the overall constitutional system of allocation of powers,
the explanation of which shall not contradict common sense, the text of the Constitution, and
the actual determinations thereof.

POSITION Ne 7 OF THE ‘DISSENTING OPINION’:

‘Neither the authors of the submissions nor our colleagues mention that the President of
Georgia, through the visits in question and/or the opinions expressed during such visits,
encroached on and prevented the implementation of the foreign policy by the Government

of Georgia’.

‘... [1t] does not show that, by making the visits in dispute, the President of Georgia went
beyond the scope of her powers, there is no evidence in the case that the President of Georgia
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voiced messages that were contrary to the foreign policy of the Government of Georgia and/
or spoke about issues that somehow went beyond her ceremonial role as the Head of State,
and/or took such an action that damaged the foreign policy of the Government of Georgia’.

‘Even if we assume that the President of Georgia formally acted against the Constitution
of Georgia, it is not clear that her actions damaged the State's foreign policy and/or, by
seriously violating the Constitution, threatened the constitutional order in terms of the
exercise of power’.

Regarding the above, I would like to primarily note that to recognise Article 52(1)(a) as
violated, it is sufficient to prove the fact that representative power was exercised ‘without
the consent of the Government’; any additional and specific damage is not necessary besides
the one that is implied in the violation of the constitutional norm concerned. Damage that
is immanently attached to the violation of any constitutional norm is of both a legal and
political nature. The circumstance that the President of Georgia disregards the norms of the
Constitution and acts beyond her authority is more than just a ‘threat’. It means the disruption
of constitutional order, the introduction of an incorrect, anti-constitutional practice, allowing
and encouraging arbitrariness, crushing the rule of law, and neglecting responsibility before
the Constitution and society. This is the damage which has the same essence as a violation of the
Constitution. The fact that a country has a constitution does not determine constitutionalism,
the fact that a country lives according to the constitution and every rule and principle thereof
is actually implemented does. Therefore, each violation of the Constitution means a step
back from the principles of constitutionalism and the justices of the Constitutional Court, as
the ‘guardians of the Constitution’, shall not permit adaptability to such cases. Considering
the above-said, I strongly disagree with the idea that ‘acting against the Constitution” might
not present a threat to ‘the constitutional order for the exercise of power’.

As for other additional damage, for example, ‘damage to the foreign policy of the
Government’, with regard to that, ‘acting without the consent of the Government’, to say
the least, can be envisaged as a delict of abstract danger. In the Conclusion, we indicated
as well that ‘acting without the consent of the Government’ potentially carries a great threat.

Besides, it should also be taken into consideration that the Court does not have the exact
information on what the President’s messages with Western leaders were during the visits,
what the political results of her political activity were, or whether it facilitated or impeded
the process of European integration of Georgia; although, even if the President provided
(in the case of appearing in Court) that information, it would not be material adequately
processable by the Court for the purpose of its evaluation, as the case concerns purely
political issues, the evaluation of which requires political criteria. Indeed, only political
criteria may evaluate whether or not the President spoke with messages that are consistent
with the foreign policy of the Government. Accordingly, did these conversations convince
the presidents of Germany, France and the European Council about the equity of deciding the
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issue of the status of Georgia positively, or did the conversations even incline them to decide
the issue positively, and did the President receive any promises, etc? Moreover, these results
may never become known, if the President herself, or her foreign colleagues, do not decide
to disclose the full and detailed contents of these conversations, not to mention how much
the things said behind the closed doors, in particular téte-a-téte, differ from the extensively
disclosed information. The actual content of these conversations and their details remain
practically unknown to the Court. However, this is not a decisive point. The decisive point
is the political nature of this real or potential damage which is not subject to evaluation via
legal criteria and the Court cannot use political criteria. That is why the Court indicated in its
Conclusion that the existence or absence of political damage, its nature and gravity, might
and should have been considered by the Members of the Parliament when resolving the issue
of the dismissal of the President. Thus, the Constitutional Court is not, and considering its
role and jurisdiction could never be, obliged to establish and assess other additional results,
a fortiori, the damage of political character due to the violation of the Constitution.

As for the authors of the conclusion of the Dissenting Opinion that ‘does not show that by
making the visits in dispute, the President of Georgia went beyond the scope of her powers’:
it should be noted that the fact itself of acting without the consent of the Government is
not (and could not be) refused by the supporters of the Dissenting Opinion. Under these
circumstances, it turns out that ‘acting without the consent of the Government’ by the
President (when it is explicitly, expresis verbis prohibited her by a legal act of higher legal
force — the Constitution) cannot be considered as ‘going beyond the scope of her powers’.
All the above leads us to the same conclusion indicated previously: that for the authors of
the ‘Dissenting Opinion’, this prohibition does not exist at all, or it exists but there is no
necessity to observe it.

POSITION Ne 8 OF THE ‘DISSENTING OPINION’:

‘The consent of our colleagues with regard to the dismissal of the President of Georgia is,
in fact, based on the fact that in the future she might prevent the implementation of foreign
policy by the Government of Georgia. Consequently, the Constitutional Court of Georgia
creates a formal and legal basis for political views based on which the President of Georgia

may be dismissed on the grounds of violation of the Constitution, since ‘she is not trusted”.
I would like to speak separately regarding the above two provisions.

The first provision refers to, so to speak, the actual reasons motivating us (6 justices who
supported the establishment of a violation of the Constitution) to adopt the Conclusion that
we did. The authors of the ‘Dissenting Opinion’ make it sound like the Conclusion of the
Court regarding the violation of the Constitution by the President was not based on three
disputable visits exercised by her without the consent of the Government, but rather on
future threats only; that we gave consent to the dismissal of the President for what she
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might do in the future, not for what she already did. I think this is not only a distortion of
facts but also quite an untactful and non-collegial statement. Practically, it is an accusation
against us in bad faith. I don’t think that an academic paper should contain such speculative,
inappropriate records which have nothing to do with reality or jurisprudence.

As for the provision that the Constitutional Court creates a formal and legal basis for
political views based on which the President of Georgia may be dismissed on the grounds of
violation of the Constitution, but actually because she is not trusted, I will give the following
explanation:

First of all, such a presentation of the matter is unfair. The Court limited itself to establishing
the legal grounds only and it drew a very clear line between the legal and political stages of
the impeachment in this regard. In the Conclusion, it was clearly stated that the power of the
Court would end by establishing or denying the legal grounds for impeachment, by issuing a
Conclusion on whether or not the President violated any norm of the Constitution. Besides,
it was highlighted as well that the Court should do it without focusing on whether or not
the President deserved to be dismissed because of what she did. The Court played this role
accurately and never discussed the matter of whether or not committing this action caused
the loss of trust in the President and whether or not she deserved to be dismissed.

Secondly, as for the facilitation of the idea of dismissal ‘on the grounds of violation of the
Constitution but actually because she is not trusted’, here we have two different aspects and
I would like to discuss them separately.

‘Violation of the Constitution’ is always the ‘basis’ for impeachment, not ‘the pretexts’.
Nothing contrary to this view is written or implied in the Conclusion of the Court. Besides,
connecting impeachment with the issue of trust (presented almost like an accusation),
essentially, is not as inadequate as our colleagues think. They sound like the matter of trust
towards an official is not relevant at all and is incompatible with the nature of impeachment,
when at both stages of impeachment (both at the stage of initiation of the impeachment
procedure and after receiving the Conclusion of the Court) in the Parliament, the matter of
trust is not only relevant but also a completely compatible, legitimate and decisive criterion by
which the Parliament shall be guided at both stages of exercising the power of impeachment.
Indeed, if the Parliament considers that the President (or other official) abuses the public
power granted thereto, and uses it arbitrarily or in bad faith, clearly this implies that, most
probably, people cannot have confidence in that person. This expresses most tangibly that
he/she is no longer fit for the position and this is the most legitimate reason to make him/
her leave the position. That’s why impeachment is called an instrument of protection of the
Government; this is the essence and purpose of the institution of impeachment — to remove
from the Government a high official who is no longer trusted by the people. The power of
impeachment lies with the Parliament because it is the representative body of the people
which expresses popular will and evaluates whether or not a particular person has lost public
confidence. This is the essence and nature of the political part of the impeachment which
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is carried out in the Parliament and it is a major political criterion which will be used at
the Parliament both at the stage of initiating the procedure, and after receiving a positive
conclusion from the Court, at the final stage.

In the USA, where impeachment works in a classical form, commentators of the Constitution
explain and describe the essence of impeachment violation as follows: ‘breach against the
state’, ‘misconduct which damages public welfare, justice, intergrity and reputation of office’,
‘deviation from official duties’, ‘abuse of power assigned by people’, ‘abuse or breach of
public trust’, ‘an act that is dangerous to public interest’, ‘an act that like bribery and treason,
shatters integrity of the Government’, ‘an act that raises a serious and reasonable doubts as to
the honesty and integrity of a public official or a judge’ etc. (Berger Raoul, Impeachment —
the Constitutional Problems, 1974; Gerhardt T. Michael, The Federal Impeachment Process
— a Constitutional and Historical Analysis, 1995; The Committee on Federal legislation of
the Bar Association of the City of New York, The Law of Presidential Impeachment; 1975);
here, the major focus is made on the fact that the basis for impeachment is an activity
which implies the betrayal of public trust or leads to the loss of public trust. After
the ratification convent of the US Constitution, 4. Hamilton, in The Federalist publishes
that: ‘The subjects of [the Senate s] jurisdiction are those offences which proceed from the
misconduct of public men, or, in other words, from the abuse or violation of some public
trust. They are of a nature which may with peculiar propriety be denominated POLITICAL,
as they relate chiefly to injuries done immediately to society itself .

According to the opinions of the members of the US Federal Legislation, an ‘impeachable
offence breaches public trust towards the officials of the executive and judicial authority
which is necessary for the efficiency of the governance of free society’. According to one
of the greatest specialists on impeachment M. Gerhardt: ‘As the issue is often put, why is
breaching of a political nature the basis for impeachment? Because, when someone holds a
position it means that people trust him and when he breaches their trust he must be removed
from the position’. The statement of the former chairman of the Judiciary Committee of
the House of Representatives (who is in charge of the investigation of an impeachable case
and the submission of the impeachment accusations) H. Samner is also interesting, which
he made in a session of the US Congress: ‘We do not take responsibility for proving that
the respondent is guilty. It is a matter of criminal jurisdiction. We take responsibility to
determine, based on the approved facts, how grave and justified the assumptions are with
regard to the suspicion people have in the honesty and integrity of a public official or a
judge’ (Berger Raoul, Impeachment — the Constitutional Problems, 1974; p. 119).

Thus, the view implying that a person who has lost public trust shall be removed from office
on the basis of specific violations does not contradict, but rather complies with, the political
and legal nature of impeachment, and is included in the Georgian political mechanism of
impeachment as well. Therefore, the above arguments of our colleagues are inadequate and
beside the point.
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POSITION Ne 9 OF THE ‘DISSENTING OPINION’:

‘In the process of impeachment, the function of the Constitutional Court of Georgia is to
evaluate, using legal criteria, which provision of the Constitution of Georgia was violated,
and to analyse, among other things, the nature of the violation, its intensity, its consequence,
the degree of culpability of the official, the relationship between the legal benefits that may
be damaged as a result of the impeachment, and the legal benefits the protection of which is
envisaged by the impeachment process’.

I think the Constitutional Court evaluated all the data which might have been evaluated
via legal criteria. The Court, inter alia, established that the provision of Article 52(1)(a) of
the Constitution was violated. The essence and risks incurred by the violation are reviewed
and evaluated in the Conclusion; the Conclusion also explains the threats connected to
exercising representative functions without the consent of the Government and conducting
a parallel foreign policy by the President by circumventing the Government; specific facts
are reviewed, pieces of evidence are pointed out; the Court evaluated and established the
existence or absence of each component (whether or not the case concerned foreign relations,
or representation in foreign relations; whether or not representation was carried out without
the consent of the Government; whether or not she was aware that she was acting in violation
of the Constitution, etc.). The Conclusion includes the final evaluation of the activity and
explains that the violation committed ‘implies an intervention in the exclusive powers of
the Government in the area of exercising foreign policy, and for that reason it contains a
risk with respect to the allocation of powers, the efficient functioning of the parliamentary
model of governance and the maintenance of the sustainability of the current constitutional
system and that all this presents a ‘violation of the Constitution’ for the purposes of Article
48 of the Constitution of Georgia. The only circumstance that could not be evaluated by
the Court is the political results of the violation of the Constitution which was delegated to
the political government. It was not necessary to go any further, for example, to determine
the level of culpability, as the procedure carried out by the Constitutional Court does not
include imposing legal liabilities and legal sanctions. Thus, the reprimand of the authors of
the Dissenting Opinion has no ground in this regard either.

POSITION Ne 10 OF THE ‘DISSENTING OPINION’:

In the Dissenting Opinion, the position expressed by the following provision is evaluated as
‘the refusal of the Constitutional Court to exercise its own function’:

I3

. The Constitutional Court explicitly and clearly states that its role does not entail
evaluation, if the legal grounds for an impeachment are verified, of whether a certain official
deserves to be removed from office due to the violation (the violation of the Constitution
and/or the presence of signs of crime in his/her actions), which, in the case of a positive
conclusion of the Constitutional Court, will be decided upon by the Parliament of Georgia
according to the relevant political considerations ...’
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According to the authors of the dissenting opinion:

‘the question whether the President of Georgia deserves to be removed from office should be
answered by the Constitutional Court as a result of legal analysis, and not by the Parliament
of Georgia, on the basis of the political expediency’.

‘Taking into account the above-mentioned criteria, the Constitutional Court must determine

whether it is permissible to dismiss a person’.

‘In accordance with the Conclusion of the Constitutional Court, it was necessary to establish
not only the fact of the formal contravention of the action of the Constitution of Georgia, but
also whether the existing violation could be considered as the grounds for the dismissal of
the President of Georgia’.

‘Even assuming that the President of Georgia did not have the power to carry out the visits in
dispute without the Government s consent, we believe that, in this case, there are no grounds
for dismissing the President of Georgia’.

The position of the colleagues that it is the job of the Constitutional Court and not of the
Parliament to determine, on the basis of legal analysis, whether or not the President of
Georgia deserves to be dismissed, is erroneous for several reasons simultaneously.

Actually, they require that:

e the Court shall assess a political issue when it is incorrect and impossible to assess a
political issue by legal criteria, as for the political criteria, they cannot be used by the
Court, because it will also be incorrect and impossible. A political issue shall be assessed
by applying political criteria which is not possible in the scope of a legal review of the
issue.

e the Court shall undertake this function which is expresis verbis entrusted to the political
branch of the Government under the Constitution. Allowing this would be a direct
violation of the Constitution and an intervention in the powers of the Parliament, even
more so when it is reasonable for a Government to have this authority and vice versa — it
is unreasonable for the Court to have it.

Now in more detail regarding:

WHY THE COURT CANNOT, ‘AS A RESULT OF LEGAL ANALYSIS’,
ASSESS THE ISSUE OF WHETHER OR NOT AN OFFICIAL
DESERVES TO BE DISMISSED (GENERAL APPROACH)

The colleagues did not clarify what they meant by assessing whether or not someone ‘deserves
to be dismissed’ ‘as a result of legal analysis’, but if we add some logic thereto, probably
they mean the criteria of ‘proportionality’ and ‘fairness’ and they consider that these criteria
should inform the assessment of whether or not the President deserved to be dismissed.
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It seems that the colleagues did not understand or did not consider properly the legal and
political nature of the Georgian mechanism of impeachment, in particular, a purely political
character of ‘dismissal’ due to which it cannot be assessed by the criteria of proportionality
and fairness; they explained the stages of the impeachment procedure, the issues to be
decided at each stage, and the role of the Constitutional Court in the procedure contrary to
Article 48 of the Constitution.

Impeachment does not determine legal liability or punishment, so it is not up to
the Court to assess what punishment the respective offence deserves according to
proportionality or other legal criteria. The verdict of impeachment cannot initiate any
legal proceedings against an impeached person in terms of the result. For example, even if
the Court confirms the presence of the signs of a crime in the actions of a person, it does not
oblige a prosecutor to initiate prosecution. The confirmation of violation of the Constitution
or the presence of signs of a crime in the action do not represent an act of imposing legal
liability on an official, just as ‘dismissal’ in the process of impeachment is not a ‘punishment’
in legal terms. Impeachment is an institution for protecting the soundness of the government
and it is aimed at the protection of the government from those who wrongfully use it, not at a
punishment of individuals. It only expresses the political responsibility of an official before
the representative body.

The issue regarding whether or not an official deserves to be removed the case of the
confirmation of grounds for impeachment is a political issue and shall be decided through
political criteria. Whether or not an official will be removed (in the case of the confirmation of
an impeachable action) shall be decided according to the fact as to whether or not the official
lost public confidence because of the actions committed; whether there is a necessity for the
immediate removal thereof; whether his/her removal from the position or keeping him/her in
position is more justified; whether or not it is admissible for him/her to keep on holding the
position; whether the damage done is so significant for the reputation of the Government that
if he/she remains in position it would lead to more damage to the Government in terms of the
soundness thereof and people’s trust therein. These are issues which cannot be assessed by
legal criteria including the criteria of proportionality and fairness.

Moreover, the issue of dismissal cannot be decided only according to whether or not a person
deserves it. A person might, to a certain extent, deserve to be removed but this decision
might still not be politically appropriate. The grounds for removal are not only connected
to the nature and gravity of the violation directly, the consideration of a number of other
factors is also required. For example, what is the general political context or situation, how
would the public perceive a positive or a negative verdict on impeachment, what effect will
it have on the political processes, etc? These are issues that can by no means be measured
by the criteria of proportionality and fairness. Therefore, when playing its constitutional
role in the procedure of impeachment, the Constitutional Court shall not and cannot discuss
via legal criteria the matter of how correct and justified it is to impose political liability on
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a respective official and how proportionate and fair his/her dismissal would be. The very
essence of impeachment, its purpose, and the political nature of its verdict — ‘removal’ —
exclude the assessment, through the criteria of fairness, proportionality and other legal
criteria, of whether or not an official deserves to be removed for whatever he/she committed,
or whether or not he/she shall be removed regardless of what he/she deserves.

Why does Article 48 of the Constitution rule out the evaluation by the Court of ‘whether
or not the President deserves removal’?

The case is that Article 48 directly prohibits the Constitutional Court from discussing the
necessity of removal and assessing whether the person committing an impeachable action
deserves removal.

For this purpose, it will be sufficient to observe the mechanism provided for by Article 48
of the Constitution:

The Georgian constitutional procedure of impeachment consists of three stages:

1. The initiation of impeachment and the statement of allegations, which is carried out at
Parliament, is based on political appropriateness, and requires the application of political
criteria (first stage);

2. The confirmation or refusal of legal grounds for impeachment, which is carried out in the
Constitutional Court, by applying legal criteria (second stage);

3. A decision on the issue of removal (in the case of a positive conclusion of the Court)
which is carried out in Parliament, is based on political appropriateness, and requires the
application of political criteria (third stage).

Our colleagues, in fact, accuse us that the Court limited itself to the second stage and did not
usurp the authority of resolving the issues to be decided at the third stage, which under the
Constitution lies with the political branch of the Government; in fact, they reproach us for
not assessing political issues by legal criteria which is impossible, or by political criteria,
which we did not have the right to do; the colleagues criticise us for not intervening in the
functions of the Parliament, not usurping the Government, and leaving the Parliament the
ability to use its powers as determined by the Constitution. Besides, all the above received
an utterly grave evaluation from the colleagues when they indicated that it represented ‘the
refusal of the Constitutional Court to exercise its own function’.

It would be really difficult for us to consider as ‘our function’ something that under
the Constitution, clearly and unambiguously, is the function of another branch of the
Government; and it is totally reasonable as well, as the Court cannot be empowered
with that function.

I think that it’s not the majority of the composition of the Court who refused to fulfil
their functions, but rather the authors of the ‘Dissenting Opinion’ who overestimated the
constitutional authority of the Constitutional Court of Georgia, and intervened in the field
of politics where the Court has no jurisdiction, despite the clear differentiation between
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the legal and political components of impeachment and of jurisdictions between the two
constitutional bodies under Article 48 of the Constitution.

Thus, the opinion of the authors of the ‘Dissenting Opinion’, besides being
unimplementable by the Constitutional Court according to both legal and political
criteria, and implying an incompetent intervention in politics, additionally results in a
violation of Article 48 of the Constitution. It is a good thing though that the majority of
the justices did not choose this path.

The Constitutional Court has a wide area to cover concerning impeachment, in terms of
processing different legal issues and developing creative approaches, but not in terms
of determining what kind of violation of the Constitution deserves dismissal; the Court
should judge correctly whether or not the given action represents a violation of the
Constitution for the purposes of Article 48. For example, it is also interesting to ask
whether it can be considered a ‘violation of the Constitution’ that the President continued
to carry out official visits to foreign countries without the consent of the Government
after the Conclusion of the Constitutional Court was received; how the disregard of
the Conclusion of the Constitutional Court by the President should be evaluated in the
context of the Constitution; whether issues will be raised regarding the ‘Contempt of
Court’ or a violation of the Presidential Oath; which articles of the Constitution apply to
the given cases, etc.

OBLIGATION OF SELF-RESTRICTION IN RELEVANT CASES

Even if the political and legal stages of the procedure were not so clearly differentiated by
Article 48 of the Constitution, the actions of the Court would still have to be reasonable
and self-restrictive in order to demonstrate a developed legal culture, not an immature
one. A legal norm of both national legislation and international law may grant (or strictly
prohibit) a Court the authority to review certain cases, but the Court has to act prudently,
refer to self-restriction, and never expand its jurisdiction unreasonably. A ‘margin of
appreciation’ established by the Strasbourg Court is a good example thereof, which
implies self-restriction by the international court when assessing such issues which are
fully subject to it by the European Convention but, as identified and determined by the
international court itself, is not always reasonable, as the assessment of those issues by
national bodies might be more adequate then by an international judge. The concept of
national margin of appreciation, on which is based the law of the European Convention,
is nothing less than the recognition by the international court that in some cases which are
subject to European supervision the Court’s views might be less adequate, therefore it is
reasonable to leave such cases to the frameworks of the national margin of appreciation,
limit European supervision, and be less critical.

However, with regard to the issue concerned, the so-called ‘Political Question Doctrine’ is
more relevant, which also implies the self-restriction of the judicial review. In particular, it
dictates that the Courts not interfere in a discussion of issues that are political in essence and
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require the application of political criteria which may not be used by the Court. It should
be noted that the Political Question Doctrine served as a basis for the self-restriction of the
Supreme Court of the United States of America with regard to the cases of impeachment
due to their political nature. In 1993, the Supreme Court of the United States of America
refused to review the verdict of the Senate on impeachment when a federal judge dismissed
through impeachment, Walter Nixon, filed a relevant claim with the Court. There was an
expectation that the Supreme Court would explain the scope of power of Congress in the
area of impeachment, the grounds for impeachment, and assess the constitutionality of the
removal of the judge. However, the Supreme Court of the United States of America did
not find this issue to be ‘subject to the judicial review’. It concluded that the Court could
never assess, via its legal criteria, how justified it would be to dismiss an offender
for the relevant impeachable offence. It is noteworthy that this precedent has never
been questioned. Ultimately, an approach was developed that ‘the courts have no role to
fill’ in the cases of impeachment (Black L. Charles, Impeachment, a Handbook, 1974);
that impeachment shall not be subject to the judicial review, and that allowing this would
breach the balance between the branches of the Government.

However, our colleagues decisively claim the opposite, that the Court should not limit itself
to the task determined by the Constitution — establishing legal grounds for impeachment (a
violation of the Constitution) and should assess also ‘whether or not the President deserved
to be removed, which, besides the fact that it is a legal issue, is also subject to a decision of
the Parliament by the Constitution.

According to the Political Question Doctrine, when the case concerns a purely political issue,
the intervention of the Judiciary is limited. The Doctrine determines two groups of cases when
the Judiciary shall not intervene in a case. The first group of cases include circumstances
when ‘the interference of the court is desirable not to be exercised’ because there is a
necessity not to change a political decision already made, or the character of the issue does
not require the interference of the Court. As they say, this is the case when judicial review
should not be exercised due to common sense. The second group includes cases where the
Court shall not interfere in a case because the text of the Constitution demonstrates that
the case is subject to political bodies. In this case, the Court cannot interfere because it is
impossible to discuss the relevant issue according to ‘judicially manageable standards’. It is
noteworthy that impeachment falls under both of the above groups simultaneously. Judicial
review over impeachment is seen as both impossible and undesirable. Commentators on the
Constitution of the United States indicate that the right to impeachment is a purely political
right which requires a very broad scope of discretion, therefore it is for and shall be granted
to the political branch of government which is accountable to the people (Robert Sedler,
Impeachment and Political Question Doctrine; Speech to the Federal Bar Association,
Detroit, Mi; Oct. 1992; Blanpail R. Judicial Review, a) The Political Question Doctrine, b)
Limitation of Judicial Review; American Constitutional Law in International Encyclopedia
of Laws; part II; Ch. 5; 1993).

Therefore, to return to the subject of our discussion, it is obvious that in the given case as
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well the Constitutional Court of Georgia could not interfere with the issue of whether or
not the President deserved removal because of what she committed due to both reasons
separately and together, i.e. due to the political nature of the issue on the one hand, and
due to its subordination to the political bodies under the Constitution on the other hand.

POSITION Ne 11 OF THE ‘DISSENTING OPINION’:

‘The Parliament of Georgia, when deciding on the issue, is not bound by any legal criteria,
neither is it required to justify the decision made, nor is it possible to understand the objective
grounds of the decision made. The decision of the Parliament of Georgia is normally based
on political expediency. This creates a risk that a person could be removed from office for
political reasons, when there is no need nor necessity to protect the constitutional benefits
the impeachment aims to provide.’

This concern of the colleagues lacks any grounds. It is true that the Parliament of Georgia
‘when deciding on the issue, is not bound by any legal criteria’ and cannot be. ‘The decision
ofthe Parliament of Georgia is ... based on political expediency’ and it should very well be so;
‘neither is it required to justify the decision made’ and it will not be. In addition, the concern
about the fact that there is ‘a risk that a person could be removed from office for political
reasons’ in the Parliament also lacks ground. Indeed, the removal through the impeachment
process is exercised for political reasons, it means requesting a political response, and it
reflects the political accountability of a high official to the highest representative body of the
country, although it should be based on a specific violation (confirmed by the Constitutional
Court) and shall not be arbitrary and without sufficient grounds.

As for the provision that, in general, in the Parliament, when making a decision on the matter
of impeachment, this creates the risks of removal of a person for political reasons ‘when
there is no need, nor the necessity to protect the constitutional benefits the impeachment
aims to provide’: I have difficulty in fully understanding this provision: which constitutional
benefits do not need to be protected from those which the impeachment aims to protect in
general? Why are the constitutional order, the system of the separation of powers, and the
acting of the constitutional bodies within the scopes determined therefor, not benefits which
are protected by impeachment and valuable enough to be protected? It is also unclear why
the Court should not ensure the removal of anyone for political reasons if the legal grounds
for impeachment are already confirmed, and as for the dismissal of a violator due to political
expediency, it is a totally natural and constitutionally justified event.

POSITION Ne 12 OF THE ‘DISSENTING OPINION’:

‘Any violation of the Constitution of Georgia should not be considered as a case for which
the Constitution envisages impeachment as a response mechanism. If the contrary is proved,
the establishment of any fact of violation of the Constitution (including the recognition of the
relevant legal act or the action of an official as unconstitutional) will automatically create
grounds for impeachment. Such a definition will have a chilling effect on the activities of
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state bodies and, thus, there will be a threat to the effective implementation of constitutional
functions by such bodies.’

This provision contravenes the determination of the Constitution. In essence, it is true that the
grounds for impeachment determined by Article 48 of the Constitution, the ‘violation of the
Constitution’ and ‘the presence of signs of crime in ... actions’ might imply actions of totally
different nature and gravity and, accordingly, create different degrees of necessity for the
removal from the office of a violator. It is clearly indicated in the Conclusion as well. However,
the Constitution balanced it with the fact that the existence of the grounds for impeachment
does not automatically result in the removal of a violator and that the ‘violation of the
Constitution’ and ‘the presence of signs of crime in ... actions’ are only the grounds necessary
but not sufficient for a verdict on impeachment in the parliament. The second condition needed
is that the removal shall be politically expedient in terms of time, circumstances and political
context and that expediency shall be assessed by the Members of the Parliament. Obviously, in
such cases, the Constitution is based on the justified presumption that when receiving the
verdict on impeachment, public representatives will act reasonably.

Besides, even if the directly indicated opinion did not contradict the provision of Article
48 of the Constitution on the grounds of impeachment, it would still be difficult, if not
impossible, for the Constitutional Court to introduce some universal criterion which would
clearly differentiate the ‘violation of the Constitution’ or ‘the presence of signs of crime
in ... actions’ with regard to which the response in the form of impeachment would be an
adequate measure from that ‘violation of the Constitution’ or ‘the presence of signs of
crime in ... actions’ with regard to which the response in the form of impeachment would
be inappropriate, provided that each individual violation has multiple characteristics and
individual circumstances without which it would be unreasonable to hypothetically discuss
the adequacy of a response thereto.

As for the provision that if ‘any fact of violation of the Constitution’ ‘will automatically create
grounds for impeachment’, it will have ‘a stinging effect on the activities of state bodies, and
thus there will be a threat to the effective implementation of constitutional functions by such
bodies’, it shall be answered as follows:

First of all, clearly, the efficient implementation of constitutional functions is an important
interest, but this does not mean that it is a constitutional interest for the official abusing
his/her powers to remain in the position he/she holds. In this respect, it should be noted
that the constitutions of some European countries (Germany, Italy, Slovenia, Hungary)
apply much more severe approaches where the Constitutional Court is granted authority
to suspend the implementation of powers by the President temporarily during the
impeachment proceedings. However, it is not seen as a violation of constitutional interests.
In Georgia there is not a risk of that, as the Georgian mechanism of impeachment does
not provide for such temporary suspension even after the Constitutional Court establishes
legal grounds for impeachment, and the termination of powers is only connected to the
decision of removal by impeachment.
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As for the concept of ‘chilling effect’, attesting it in this context is impertinent and a little
derisory. It implies that it would have a chilling effect on high officials subject to impeachment
such as a President, a Minister, a judge of the Supreme Court, a member of the Board of
the National Bank, a General Prosecutor, or State Auditor, to know that any violation of
the Constitution by them or any offence committed as provided for by the Criminal Code
might result in their removal from office. In such a case, what is the detrimental meaning of
‘chilling effect’? Is it that the officials will lose decisiveness when performing their official
functions, will be stripped of courage to act arbitrarily, and will have a fear of violating
the Constitution or committing an offence accidentally? And that they will not be able to
‘perform constitutional functions efficiently’ because of that fear? Is it a ‘chilling effect’ that
they will see to observing the limits of their powers more carefully? If so, such a ‘preventive
chilling impact’ seems to be justified.

POSITION Ne 13 OF THE ‘DISSENTING OPINION’:

‘The current President of Georgia was elected through universal, free, and equal elections for
a period of 6 years. Accordingly, the unjustified removal of such a person represents a rejection
of the will (choice) of the electorate. That is why the Constitution of Georgia requires that the
smooth implementation of activities by officials elected with a high legitimacy be ensured.’

‘It cannot be required by the Constitution of Georgia that any violation of the Constitution
should automatically or by political will be followed by the termination of the powers of this
or that constitutional body/official.’

‘Considering any fact of violation of the Constitution of Georgia as sufficient grounds for
impeachment would create a significant threat to the proper functioning of constitutional
bodies.’

It is obvious that the unjustified removal of the President-elect means a rejection/disregard
of the will (choice) of the electorate. Furthermore, unjustified removal should never take
place, even when it does not concern an official who is elected by the people. In addition,
the logic that as the current President was elected to the office via universal elections, ‘the
Constitution of Georgia requires’ that ‘the smooth implementation of activities ... be ensured’
for her, leads us in the wrong direction. The provision that ‘the smooth implementation of
activities by officials elected through a high legitimacy’ should be ensured is a legitimate
‘constitutional interest’ rather than the ‘requirement of the Constitution’. However, the
recognition of the existence of such an interest cannot make impeachment illegitimate. A
legitimate constitutional interest implies that the officials, including the President, who
abuse their powers or use them incompetently, shall be removed from the Government.
Such constitutional interest exists and it is expressed by Article 48 of the Constitution which
provides for the dismissal of the highest official for relevant violations.

It should be noted that the article on impeachment has existed in the Constitution of Georgia
since 1995 when our Constitution introduced presidential governance. This article provided
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for the impeachment of the President even though back then the President was not elected
in universal elections and he/she was not only the Head of State but that of the executive
government at the same time as well. The fact of the election of the President by the people
and the high legitimacy thereof cannot make impeachment illegitimate. At the utmost, in
such cases, the President-elect cannot be dismissed easily. This is indeed the case here too.
That is why our Constitution complicated the possibility of her dismissal by establishing a
comparatively high quota (a majority of two-thirds of the total number of the Members of the
Parliament) for that in comparison with other impeachable high-ranking officials.

Claiming that ‘any violation of the Constitution’ shall not be sufficient grounds for
impeachment and shall not automatically result in the dismissal of an official also seems like
fighting windmills. The Constitution of Georgia does not require that any violation should
be followed by ‘the termination of powers of this or that constitutional body/official’. As
was mentioned above, the ‘violation of the Constitution’ is only a necessary ground, but not
a sufficient one, for dismissal, and sufficiency will exist if the Parliament sees the political
expediency of the dismissal as well. Thus, criticising this matter in the ‘Dissenting Opinion’
looks like forcing an open door.

Besides, the content of the provision ‘it cannot be required by the Constitution of Georgia that
any violation of the Constitution should automatically or by political will be followed by the
termination of the powers of this or that constitutional body/official’ is ambiguous. If in ‘by
political will’ the colleagues imply solving the issue by the Members of the Parliament through
their political will and political expediency, then they are mistaken again, and the reason for
that is that they do not understand the equity of solving the issue of dismissal through political
expediency in the Parliament after the legal grounds for the impeachment are confirmed. And
if they mean that the Constitutional Court shall not establish the existence of the grounds
for impeachment ‘by political will’, I totally agree with that. Moreover: the Court shall
establish neither the presence nor the absence of the grounds for impeachment of anyone
(government or other entity) ‘by political will’ and it equally contradicts the Constitution
to unjustifiably consider the legal grounds for the impeachment of an official established
and to fail to see the legal grounds for impeachment when they are present.

POSITION Ne 14 OF THE ‘DISSENTING OPINION’:

‘In our opinion, within the framework of the litigation regarding the powers of the relevant
body, with the responsive measures taken by the Constitutional Court, the threats that could
be caused by the actions of the President of Georgia would be completely eliminated.’

The purpose of this provision and the point tinged with disapproval read between the lines
is incomprehensible. Why did the Parliament refer to the procedure of impeachment instead
of a claim on competency litigation? It is true that even in the frameworks of the so-called
competency litigation, it would be possible to receive from the Constitutional Court an
answer to the question of whether or not the President has the right to exercise representative
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powers without the consent of the Government in certain circumstances, what the cases are
when ‘consent is required’, whether the three visits carried out by the President without the
consent of the Government fall within her powers, or whether it was an unconstitutional
action, etc. But, the case is that neither the Constitutional Court nor any other entity
is entitled to dictate to the Parliament which constitutional procedure to apply. The
initiation of competency litigation is relevant when certain cases are indeed disputable, and
ambiguous, and the procedure serves to bring clarity to the issues of power, whereas in
the case of impeachment, the initiators of impeachment aim at the dismissal of the official
committing an impeachable offence, not only bringing clarity to the competencies of the
constitutional bodies. The circumstance that the Members of the Parliament initiated the
impeachment procedure does not foresignify the existence of any illegitimate interest. As for
the ‘elimination of threats’, the case concerns the completed facts with the relevant damage
and threats. Impeachment is a form of political response to the facts and does not aim at
preventive measures only. Besides, an efficient response to a committed violation is the
best prevention of that violation in the future because, as Cicero said: ‘the seduction of each
crime lies with the hope to go unpunished’.

POSITION Ne 15 OF THE ‘DISSENTING OPINION’:

‘We consider that the dismissal of the President leads to a more serious violation of the
constitutional interests of the President in terms of the exercise of powers rather than the
violation specified by the authors of the submission under the Constitution of Georgia.’

In this case, it is ambiguous which legitimate interests the colleagues refer to as being
contradicted:

What do they mean by ‘rather than ... specified ... under the Constitution of Georgia’? In
particular, according to the colleagues, what does the Constitution provide for concerning
‘the violation specified by the authors of the submission’?

If by the above the colleagues mean that the Constitution does not actually provide for
anything concerning ‘the violation specified by the authors of the submission’, then it follows
that it is doubted that ‘the violation specified by the authors of the submission’ is a violation
of the Constitution at all and it follows that this is not an assessment conducted in the aspect
of a contradiction of interests, because, as it turns out, not even one interest is present to be
protected which would be subject to the assessment in the context of balancing the interests.

If by ‘the violation specified by the authors of the submission’ the violation of Article
52(1)(a) of the Constitution, in general, is implied, then it would be correct to say that the
Constitution allows the possibility of the removal of the President due to the “violation of the
Constitution’ and, as a result, the possibility of the termination of his/her powers, which is
correct and constitutional. Therefore, it remains unclear why the dismissal of the President
leads to more violations of the constitutional interests of the President in the exercise of
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greater powers than are allowed under the Constitution by the dismissal of the President
(for violation of the Constitution). Practically, it would be the same if we claimed that
‘the dismissal of the President leads to a greater violation of the determined constitutional
interests than the dismissal of the President’, which is clearly absurd.

If by ‘the violation specified by the authors of the submission’ we imply the disputable visits
of the President without the evaluation of whether or not these actions represent a violation
of the Constitution, then the attitude of the Constitution towards this legally unevaluated fact
would be unclear as well; accordingly, it would be legitimate to say that there is not, and
cannot be, anything provided for by the Constitution regarding them.

I think the colleagues were not able to correctly determine the legitimate interests to be
compared. A contradiction of interests in the case of impeachment refers to different relations.
For example, it would be completely legitimate to raise an issue as follows: the dismissal of
the President would bring more damage to the public than if she is not dismissed. Such an
idea might exist (that is why the procedure of the dismissal of the President is so complicated
and almost impossible). Considering the specific context, it would also be legitimate if the
defenders of the President raised the issue as follows: despite the committed actions, the
removal of President S. Zourabichvili would, in relevant circumstances, bring more damage
to certain interests than if she remained in position.

However, my criticism of the issue does not only concern the correctness of the determination
of the interests in the ‘Dissenting Opinion’, which should be evaluated concerning each
other, but also who is in charge of it.

In particular, the dismissal of the President and the termination of the exercise of her powers
is not a positive occurrence. However, it is also clear that in some cases it might be even
more damaging if she were not dismissed. As the American constitutionalists explain, ..
(Impeachment) is a granted remedy, an efficient means to remove the unworthy from office
in the period between elections as well. This is a part of the system of checks and balances.
When there are serious violations, there must be means for a direct and immediate response’
(The Committee on Federal Legislation of the Bar Association of the City of New York,
The Law of Presidential Impeachment; 1975. p. 20). In the case of impeachment, the major
issue to be decided is whether the dismissal of a person committing an impeachable offence
is more damaging than keeping him/her in the government to protect the reputation of the
government, ensure public confidence, or other legitimate reasons. The power to decide this
issue, as was already mentioned several times, lies with the Parliament under the Constitution
and not the Constitutional Court.

Thus, in my opinion, the arguments given in the ‘Dissenting Opinion’ are incorrect,
contradictory, inconsistent and beside the point, and at the same time, they are
incompatible with the idea of impeachment and the Constitution.
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REFLECTIONS AFTER THE PROCESS

The case of the impeachment of the President, along with a stir, brought a significant
experience as well. This was the first instance when the Parliament of Georgia and the
Constitutional Court completely carried out the constitutional authority of impeachment
in procedural terms. This means that the political and legal precedent of impeachment has
been established, the Constitution has been explained, the political and legal components of
impeachment, the political and legal issues, the political and legal stages of the procedure
have been ultimately differentiated; and the idea of the institution of impeachment, its role
and purpose have been explained, as well as the scope of authority of the Parliament and the
Constitutional Court; many opinions have been expressed, and the Conclusion of the Court
and the Dissenting Opinion have been written. We shall assume that at least one paper was
added to the history of Georgian constitutionalism if not more, and a little nudge was given
to the development of law in this area.

However, it turned out to be impossible to avoid some failures during the exercise of the
constitutional procedure of impeachment. In particular, the expectation of more responsibility
towards the process by the President was not justified. It would be much better if she appeared
before the Court where she was called in according to law, to answer the questions of the
Constitutional Court and the Members of the Parliament which were necessary for these two
constitutional bodies to exercise their constitutional authority and make decisions, the first
one needed it to establish whether or not she violated the Constitution, and the second one,
to decide whether or not to vote for her removal. The President was obliged to share with
these two constitutional bodies both the necessary information and personal positions and
thus promote the proper exercise of the constitutional procedure. Besides, it would be better
if she, displeased by the Conclusion of the Court, did not refer to it as offensive and begin
bullying the justices from the platform of the Parliament, but better looked into the opinions
which served as a basis for declaring her a violator of the Constitution. The President of
Georgia who embodies ‘le pouvoir neutre’ is particularly expected to be impartial and
moderate and show a respectful rather than a hostile attitude.

Such behaviour would be more European where she herself appeals to us all. Everyone
should promote the establishment of a high political and legal culture, especially us — the
President and the justices of the Constitutional Court, who undertook the responsibility of
the protection of the Constitution under oath.

Eva Gotsiridze

Justice of the Constitutional Court of Georgia
Professor of Saint Andrew the First-Called Georgian University
of the Patriarchate of Georgia
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