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RELIGION AND STATE:
A MODEL OF SUCCESSFUL COOPERATION BETWEEN
THE CHURCH AND STATE ON THE EXAMPLE OF GEORGIA

Protopresbyter Giorgi Zviadadze
Rector of Tbilisi Theological Academy and Seminary,
PhD in Theology, Philology and Politics, Professor

Abstract. This article refers to the relationship between the State and Church in Georgia, both
in the past and in present time since the Constitutional Agreement was signed between the State
and the Church. The article emphasises the tremendous role of the Church in the life of the
Georgian nation, which implies, on the one hand, the significant fact that since the day of the
conversion of Kartli to Christianity, the Church has always protected the genuine Orthodox faith
and, on the other hand, that the Church has always shown special support for our statehood. The
Church has always been a major force in strengthening spirituality and in upholding core values
based on Christian consciousness. The deifying and saving service of the Holy Church is of the
utmost importance in terms of the spiritual revival and unification of the Georgian nation in our
time as well.

Keywords: the Church, Constitutional Agreement, Autocephaly

CHAPTER1

In the modern age, religion and state are two different entities. Even though they do not
oppose each other, they regulate the relationship between each other by strictly determined
rules and laws. However, in some cases, these two institutions may influence each other in
the scopes of their authority.

Modern multicultural society is prone to secularism, but international political challenges
are often the result of conflicts which are based on religious fanaticism; the challenges taking
place in the Near East serve as proof to this.

In the 21 century, most of the conflicts are the result of a misunderstanding of nationalism
and the confusion of religious fundamentalism, that benefit state actors, as well as aggressive
non-state and also religious non-state actors in achieving their own subjective goals; Syria
and the conflict there serves as an example of the above-said.
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Secularism is a concomitant of the modern age. However, when tradition and the good-
will of cooperation between the Church and the State exist, the Church can make an
important and special contribution to the protection, spiritual unification, strengthening
and development of the country. In this context, mention may be made of the highly sig-
nificant words of St. Gregory of Khandzta (9" century), addressed to his contemporary
authorities of Kartli: ,,You, immortal Kings, have been granted by the Lord to establish
the holy churches through the mortal kingship, and invisibly, He made their support a
shield to protect you. And this shield is much stronger than all visible armours and more

than innumerable horsemen‘!.

The relationship between the Church and the State has always been of special importance in
Georgia, because the Church has always played a tremendous role in the unification of the
country and the spiritual revival of the Georgian nation. The entire history of Georgia truly
testifies to this fact. Her special eminence and merit before the Georgian nation is properly
reflected in the Constitution of Georgia as well®.

Cooperation between the State and the Church is successfully accomplished in many European
countries and it has a corresponding legal basis as well. The position of the Church and Her le-
gal status in different states have indispensable preconditions and are consistent with the dispo-
sition of the vast majority of societies and their system of values. The fact that in France society
follows a secular system and the Church is separated from the State is the result of the French
Revolution, whereas the close cooperation between religion and state institutions in the United
Kingdom and Scandinavian countries is a continuation of the never-ceasing ancient tradition
of these countries. These models are drastically different from each other. Some international
law experts and human rights defenders of today consider unacceptable the declaration of any
faith as a state religion and the granting to the Church of a legal and institutional status that
implies a certain unity with the State®. Elizabeth Shakman explains that the academic direction
of international relations has resulted in certain kinds of contradictions among the ideological
concepts of modernisation, nation-state and secularism within the Westphalian System?®.
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2. Along with freedom of faith and worship, the state recognises the special role of the Apostolic Autocephalous Orthodox
Church of Georgia in the history of Georgia and Her independence from the State. The relationship between the State
of Georgia and the Apostolic Autocephalous Orthodox Church of Georgia shall be governed by the Constitutional
Agreement, which shall be in full compliance with the universally recognised principles and norms of international
law, specifically in terms of human rights and fundamental freedoms. (Article 8, Relations between the State and the
Apostolic Autocephalous Orthodox Church of Georgia, Constitution of Georgia, The Parliamentary Gazette of Georgia,
31-33,24.8.1995).
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4. Jeffrey Haynes, An Introduction to International Relations and Religion. London. 2013. 77.
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Given this reality, the current model of relations between the Church and the State of Geor-
gia is arguably unique, as long as the Orthodox Church does not have the status of a state
religion (which might have put other religions in an unequal legal condition), however, at
the same time, the signing of the Constitutional Agreement® clearly defines the historical
position and role of the Orthodox Church in the formation and development of the State of
Georgia and its culture®. The aforementioned model creates a burgeoning milieu for success-
ful cooperation between the State and Church. It should also be noted that both the State and
the Church are independent entities’. This does not violate the rights of other religions since,
under the legislation of Georgia, they have the same legal status as the Orthodox Church and
the Constitutional Agreement determines the rights of the Church, which are granted to local
Churches in the majority of European countries®.

5. The Constitutional Agreement, which shall take precedence over any other normative act of Georgia after the Constitu-
tion (Organic Law of Georgia on Normative Acts, Article 7.4), is a domestic normative agreement of Georgia concluded
between the State of Georgia and the Apostolic Autocephalous Orthodox Church of Georgia in 2002. The Constitutional
Agreement is signed by the President of Georgia on behalf of the State and approved by the Parliament of Georgia; as
for the Church — it is signed by the Catholicos-Patriarch of All Georgia and the Holy Synod. The Constitutional Agree-
ment shall be considered approved if it is supported by at least three fifths of the parliament, and as for changes and
additions thereto, they can be made only by mutual agreement of the parties; this gives the document high legitimacy
and security. It is noteworthy that the Constitutional Agreement has received positive legal assessment by the experts of
the Council of Europe (Legal Expertise of the Draft Constitutional Agreement between the State of Georgia and the Au-
tonomous Apostolic Orthodox Church of Georgia, R. Lawson & R. Balodis, HRCAD (2001)3, 28 May 2001). It is also
noteworthy that according to the Constitutional Agreement (Article 1.5), ,,Catholicos Patriarch of All Georgia is inviola-
ble®. Special attention is claimed by Article 4.2 of the Constitutional Agreement ,,The State in compliance with Church
shall provide creation of priest institution at armed forces, prisons, and jails. The State shall adopt proper legal acts*,
which implies that the clergy become public officers and perform a highly challenging function in state institutions. An
analogue of this is often found in the vast majority of Euro-Atlantic countries. The Legislative Herald of Georgia, LHG
116, 27.11.2002. https://matsne.gov.ge/ka/document/view/41626?publication=0 (Last accessed on 17.5.2021).

6. Expert J. Khetsuriani writes about the validity of the model chosen by Georgia on relations between the State and
Church: ,,Considering all the above, it is safe to say that an absolutely correct legal form of relations between the
Georgian state and the Orthodox Church has been found by introducing the concept of Constitutional Agreement. This
form of relations ensures independence of the church, protection of its sovereign rights, on the one hand, and grants the
church all rights necessary for performance of functions of uniter of the nation and other functions traditionally com-
mon for it, on the other hand. At the same time, interference of the state in church affairs (and vise versa) is excluded.
Relations of state and church are based on principles of equality and cooperation of the parties™. a-mbo by mosbo,
Lobgadfogm s ggaglbos, gOmog@mmdols Lads@mnagddogo sbidgd@gdo. mdogolio. 2013. 43-44 (Joni Khet-
suriani, State and Church, Legal Aspects of Relations. Tbilisi. 2013. 43-44).

7. The very fact that the Georgian Orthodox Church has an independent educational system operating in accordance with
the legislation of Georgia and the diplomas issued by it are recognised by the State is the result of the aforementioned
cooperation (Article 5.2, The Legislative Herald of Georgia, LHG 116, 27.11.2002.https://matsne.gov.ge/ka/document/
view/41626?publication=0 (Last accessed on 17.5.2021). The Church has its own mass media (radio and television),
social institutions and organisations. The activities of the clergy in the military and penitentiary systems are success-
ful. Of particular note is the fact that, in the interests of the State, the Church often acts as a mediator in tense political
controversies within the country, at the request of the parties.

8. ,,At the same time, it should be mentioned that a differentiated approach to different religions by the state, for example,
support of any religious organizations, is not an indicator of violation of ,,the equality principle and discrimination.
when a reasonable basis for such differentiation exists ... In this respect, the definition of Article 14 of the European
Convention on Human Rights regarding prohibition of discrimination by the European Court of Human Rights is note-
worthy, according to which, discrimination takes place not only when the state differently treats persons being in equal,
similar conditions without reasonable justification, but also when the state, does not differently treat the persons being
in different conditions, without objective and reasonable grounds. Objective grounds for a different attitude to this or
that religion by the state may be the scale of dissemination of this religion in the country, the role played by this religion
in the history of this country®, armbo bge;@osbo, Labgendfoxm ©s gaenglos, gAmogahnmdols bads@nmgd®ogo
ob3gd®9d0. mbdoganolio. (Joni Khetsuriani, State and Church, Legal Aspects of Relations. Tbilisi. 2013. 39-40).
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In the light of relations between the State and Church, there is no document in the world of
similar status and normative content as the Constitutional Agreement. Although some simi-
larities can be observed with agreements concluded between the Vatican and various states,
the difference between them is substantial, since the Vatican is a subject of international law
and its agreements (concordats) are agreements between states.

The fact that, along with the determination of the utmost role and status of the Orthodox
Church in Georgia, the Constitutional Agreement does not restrict the rights of other re-
ligions and does not endanger the freedom of faith and worship, has been considered the
ultimate merit of the Constitutional Agreement’.

Article 1.3 of the Constitutional Agreement determines the legal status of the Church:
,»Church is a historically originated public legal person — a full legal public person recog-
nized by the State that exercise its activities according to the Ecclesiastical (Canon) Law, the
Constitution of Georgia, the present Agreement, and Georgian legislation!,

According to the above-mentioned article, the State of Georgia recognises the Church as
,,a historically originated public legal person® not from the moment the Agreement is con-
cluded, but based on historical reality'', which is reflected in the preamble to this Agree-
ment as well: ,,The Autocephalous Orthodox Church of Georgia is an Apostolic See... It is
Autocephalous since 5™ century and its spiritual-administrative center and See is the City of
Mtskheta; Patriarch’s other Cathedras are also Tbilisi and Bichvinta'>*;

9. ,,The Constitutional Agreement of Georgia shall be in full compliance with the universally recognised principles and
norms of international law, specifically in the area of human rights and freedoms* (Lo Jo@mggeml gmbli@odq3os,
Lodo@mggenml 3s@asdgb@ol gfygogdo, 31-33, 24.08.1995, dybano 8 (Constitution of Georgia, The Parliamen-
tary Gazette of Georgia, 31-33, 24.8.1995, Article 8)). The utmost merit of this document is the fact that some issues
significant for both the Church and the State are regulated on the legislative level as well. For example, ,,The State shall
acknowledge material and moral damage to Church during loosing state independence in XIX-XX centuries (especially
in 1921-1990). Being factual owner of part of bereft property, the State shall take responsibility to partly compensate
material damage* (Article 11). A similar approach is well-known in some Eastern European countries where the law
of restitution was adopted to return property confiscated during the communist era to the owner. In accordance with
Articles 7 and 8 of the Constitutional Agreement, ,,The State shall recognize orthodox churches, monasteries (acting
and non-acting), their remains and land premises they are built on all over Georgia to be in possession of Church.
The State shall recognize ecclesiastic treasure protected by State security (kept at museums and treasury, those except
owned privately) to be in possession of Church.* In accordance with Article 10, ,,The State shall take responsibility to
negotiate with other states on protection, care and ownership of all Georgian orthodox churches, monasteries, remains,
other ecclesiastic buildings, and ecclesiastic items being on their territories“. According to this article, the State shall be
obliged to negotiate with the relevant states ,,on protection, care and ownership* of Georgian churches and monasteries
being on their territories. The Legislative Herald of Georgia, LHG 116, 27.11.2002. https://matsne.gov.ge/ka/docu-
ment/view/41626?publication=0 (Last accessed on 12.5.2021).

10. The Legislative Herald of Georgia, LHG 116,27.11.2002. https://matsne.gov.ge/ka/document/view/41626?publication=0
(Last accessed on 12.5.2021).

11. ,,The Georgian Orthodox Church is autocephalous. Unlike other religious organizations operating in Georgia, it is not
a part of the Church located beyond boundaries of Georgia, but it is represented in the organizationally completed form
in Georgia. Other confessions are only structural units of religious organizations located beyond boundaries of Georgia
and accordingly, they are subordinated to their centers. Their possibility of independent action is restricted. At the same
time, as compared to the Orthodox Church, their role in the history of Georgia is absolutely different. Therefore, there is
no legal or historic ground for concluding a Constitutional Agreement with them®, a-mbo bge;p@05b0, Lobgerd{ogm
©5 93209b0s, YOHN0gAOMMb0L Lodo@mnagd@ogo sb3gdHgdo. mdogolbo. 2013, 44-45 (Joni Khetsuriani, State and
Church, Legal Aspects of Relations. Tbilisi. 2013. 44-45).

12. The Legislative Herald of Georgia, LHG 116,27.11.2002. https://matsne.gov.ge/ka/document/view/41626?publication=0
(last accessed on 12.5.2021).
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CHAPTER 11

The role of the Georgian Orthodox Church has been crucial in the life of the Georgian nation
throughout its history, not only from the standpoint of the enforcement of Her primary serv-
ices implying the inspiration of the Georgian nation with the saving faith, clothing the nation
with divine light, and preserving the moral values which serve as a basis for the spiritual
revival of the nation and its true union with the Lord, but also in terms of the protection of
the state interests of the country, its territorial integrity and political stability. To clarify the
aforementioned, the following significant facts shall be corroborated':

In the 11™ century, during the hostilities between Byzantium and Georgia, under the reign
of Basil the Caesar and later his brother Constantine Parakimanos, the reason for the defeat
of the Georgians was the betrayal committed by some of the nobles. When, during the cam-
paign of the Emperor Constantine, they marched on Trialeti and reached the Kldekari for-
tress, where the noblemen of King Giorgi I were encamped, some of the Georgian nobility
sided with the Byzantine emperor and handed over their castles to him'*. The defeated King
of Georgia, Giorgi I, withdrew his troops from the battlefield as long as the Byzantines had
numerical superiority.

In those dire circumstances, the responsibility of the protection of the country was assumed
by the Georgian Bishops Saba of Tbeti and Ezra of Anchi. They built a large impregnable
fortress named Sveti (the Pillar), which the Byzantine army could not conquer'®. The chroni-
cler particularly emphasises the merit of both the Bishops of Tbeti and Anchi, who governed
the defence of the country, and encouraged and inspired the defenders of the fortress, show-
ing them a personal example of loyalty to the homeland, and the valour of warriors: ,,And as
true devoted martyrs of God, they were ready to suffer for their earthly born sovereigns and
shed their blood as the Apostles have said, and so took courage*!¢.

The selfless efforts of the Church ministers halted the advance of the Byzantines and the
great efforts of the Catholicos-Patriarch of All Georgia Melchizedek I (1010-1029), in terms
of conducting diplomacy with the Byzantine emperor, produced the desired effect, so a peace
treaty was concluded between Byzantium and Georgia (1025).

The best example of the harmonious relationship between the secular and ecclesiastical au-

13 The words of Professor Dodona Kiziria (Indiana University, USA) on the special significance of the role of the Geor-
gian Church are of great interest: ,,The Georgian Orthodox Church represents much more than a symbol of faith for
the Georgian nation. Even for those who do not consider themselves believers, the Church of Georgia is inextricably
intertwined with the history and culture of Georgia in all aspects. Georgian toponyms, art, literature and language are
imbued with the Orthodox faith, which represent the essence of the historic memory of Georgia. Diminishing and
neglecting the role of the Georgian Orthodox Church equals the degrading of Georgian ethnic identity, destroying the
historic memory of Georgians.” Lsg®0sdm@obm gm@do, ,,a@mds@obs0s ©s 3030800bsG0sMs osEMY™.
mndogoobo. 2004. 80 (International Forum, Globalization and Dialogue among Civilizations. Tbilisi. 2004. 80).

14. byddsE wogomolbdy. ob. Jo@marols 3bmgdgds, Jnsgs®o @gesJBmmo s35©. Gmob d9&®g3ge00. mbdoaolso.
2008. 374 (Sumbat Davitisdze. See The Georgian Chronicles, Editor-in-Chief Acad. Roin Metreveli. Tbilisi. 2008.
374).

15. ob. Jo@m@ols 3bmg®gds, Jnsgo®o MgsdBm®o sgo0. Gmob 495G 370 mdognolo. 2008. 374 (See The Geor-
gian Chronicles, Editor-in-Chief Acad. Roin Metrevell Thilisi. 2008. 374).

16. Ibid, pp. 374-375.
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thorities in Georgia is the Ruis-Urbnisi Church Council held in 1105, at which important deci-
sions were made concerning the upholding of the canon laws of the Church, as well as for the
elimination of vices which had taken root within the Church. This served as a basis for the re-
vival of the Church, which would determine significantly the spiritual revival of the country, its
progress and development. The appointment of the Metropolitan of Chkondidi to the position
of the Mtsignobartukhutsesi (Royal Chancellor) speaks of the great authority of the Church.

It is noteworthy that the Ruis-Urbnisi Legal Decree pays special attention to the fact that the
Holy Church of Georgia, since the day of Her establishment, has unwaveringly protected the
sacred Orthodox faith'’.

The Church of Georgia remained an institution of significant influence throughout the 14"-18®
centuries. She often carried out legations of special importance in foreign affairs as well'®.

In the 15™ century, when Georgia was split into principalities, and the integrity of the Geor-
gian nation and of the Church was facing a danger of division into parts by the actions of
domestic or external forces, the Church of Georgia managed to maintain the unity of the
Georgian nation and the integrity of the Church. The rulers of Meskheti fought for the in-
dependence of their principality and succeeded in the fight with King Giorgi VIII. They
plotted to create a Church in Meskheti which would be independent from the Catholicate of
Mtskheta. For this purpose, Qvarqvare the Atabeg (the Prince) of Samtskhe contacted the
Patriarchates of Antioch and Jerusalem with a desire to enthrone the Bishop of Matskveri
as Catholicos. In response, the Catholicos-Patriarch Davit III (1435-1439, 1443-1459) went
to Meskheti, gathered the clergy who were in favour of secession from the Catholicate of
Mtskheta and, as a historical source has it, punished them by excommunication and disal-
lowing them to wear the cross; but after they had repented, he demanded from them to swear
allegiance to him. All the above-mentioned is reflected in one of the charters of Mtskheta'®.
As the outstanding Georgian historian Ivane Javakhishvili underscored, ,,That oath was at
the same time an oath of integrity and unity of the State and Church of Georgia, therefore
their conduct should have aroused sincere sympathy and joy among their contemporaries; as
for history and descendants of those people, they cannot fail to appreciate their merit before
the nation and country in all its depth*?°.

In 1472, the Patriarchate of All Georgia opposed the scheme of the kings of the princi-

17. ob. oo bxgaolgeobmbo, aodmlsgdew dnsdbewgls g godads deoands, g. ogbs dyoards, 8. wmansfodyd 3.
bobysd mdogoolo. 1976. 549 (See Great Canon Law, prepared for publication by E. Gabidzashvili, E. Giunashvili,
M. Dolakidze, G. Ninua. Tbilisi. 1976. 549).

18. A clear example thereof is the fact that a truce between King Giorgi I of Georgia and Basil I, the Byzantine Emperor,
was concluded through a major contribution of the Catholicos-Patriarch of Georgia, Melchizedek I. The personal mer-
its and authority of the Patriarch found favour with the enraged Byzantine emperor and a truce, albeit a difficult one,
was concluded with Byzantium. The Catholicos-Patriarch Melchizedek was also able to obtain financial support from
Byzantium for the construction of Georgian churches and monasteries.

19. ob. ,,Jo@nygao Lodo@meol dgaegdo®, @. III. mdogrolio. 1970. 242 (See Monuments of Georgian Law. Vol. III.
Thilisi 1970. 242).

20. 0goby xcogobodgoano, mbbyamgdsbo, @. III. mdogrolo. 1982. 285 (Ivane Javakhishvili, Works Vol. III. Tbilisi
1982. 285).
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palities of Western Georgia and the Patriarch of Antioch and Jerusalem Michael to separate
the Catholicates of Likht-Imereti and Abkhazeti from the Catholicate of Mtskheta, but they
failed to deter this process; Ivane Javakhishvili wrote about it with heartache?!.

In the 16" and 17" centuries, when Georgia had to face the fragmentation of the entire land
into the smallest parts, the Church maintained the idea of unity throughout the independent
principalities. These circumstances are manifestly reflected by the fact that, when it would
come down to issues of entire national interests (for instance, the banning of the trade in
slaves), the authorities of the Church of Georgia (the Church of East Georgia and West
Georgia), working in principalities separated from the political standpoint, would take the
most important decisions beneficial for the country together and by doing so they secured the
unity of the Georgian nation and the integrity of the Church?®%.

The Church of Georgia, in concert with the State, has always striven to steadfastly safeguard
the unity and stability of the country. In the 1560s, a Council was held in Bichvinta in the
working process of which the Catholicos of Mtskheta participated as well. The document
titled The Law of Catholicoses was adopted at this Council, in which the trade in slaves in
West Georgia was strongly condemned. In 1758, with the participation of the Catholicos-
Patriarchs of Likhtimereti and All Georgia, another Council was held, which condemned
once more the trade in slaves and expressed full support for King Solomon I of Imereti®.

In June 1790, the principalities of Georgia concluded a treatise, a bilateral agreement, the
parties to which were the Kingdom of Kartli-Kakheti and the Kingdom of Imereti along with
the principalities of Odishi and Guria. The Catholicos-Patriarch of Georgia Anton II and
Solomon Lionidze, the Chancellor of King Erekle, played a great role in the preparation of
the treatise. In the preamble of the treatise, it was remarked that the basis of the agreement
was the national unity of Georgians?*. Accordingly, the kings and princes of Georgia vowed
the unity and mutual support between Upper and Lower Iberia (i.e. East Georgia and West
Georgia). This document was signed by King Erekle II, King Solomon II, King Simon III of
Guria and Grigol Dadiani.

On 14 October 2009, during the Svetitskhovloba celebration, with the blessing of the
Catholicos-Patriarch of All Georgia Ilia I, the Treatise of the Unity of Iberians was renewed,
in which the following was recorded: ,,As we, the residents of Iberia, the dwellers of Abk-
hazeti, Adjara, Guria, Tusheti, Imereti, Kakheti, Lazeti, Meskheti, Mtiuleti, Odishi, Racha-
Lechkhumi, Svaneti, Pshav-Khevsureti, Kartli, Khevi and Hereti, and those living beyond

21. Ibid. pp. 336-340.

22, ,,L5850005a@00 gomogogmbms®, 1758 {arols pgansmols 3@gds (The Law of Catholicoses, Gelati Council of 1758).
ob. dobgogr @gbgosdgogo, 0dgMgmols bodgem (1462-1810). mdognoblio. 1990. 51 (See Mikheil Rekhviashvili,
Kingdom of Imereti (1462-1810). Tbilisi. 1990. 51).

23. Lodaob gogodadyg, esbisgagm Lsds@mggaml Loggem gbom Ggam@dolongol bomgmdmb I-ol @dml. mdogo-
Lo. 1914 (Sargis Kakabadze, On the Reforms in the Church of West Georgia under the Rule of King Solomon I. Tbilisi.
1914). 4; dobgogn Hgbgosdgoao, 0dg@gmol bodgym (1462-1810). mdoarolio. 1990. 189 (Michael Rekhviashvili,
Kingdom of Imereti (1462-1810). Tbilisi. 1990. 189).

24. ob. 3e0s@mb 0mbganosbo, 3bmg@mgds yommyo 3gi0dgHobs.mdognolo. 1936. 18 (See Platon Ioseliani, The Life of
Giorgi the Thirteenth. Tbilisi. 1936. 18).
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the boundaries of our State, are all descendants of one ancestor, have one language and
culture distinguished by its diversity, all the sons of this land, united by kinship and brother-
hood, who care for it and everyone who supports it, declare publicly: We shall continue to
strengthen our eternal unity and, in the name of the Almighty God, we vow to be loyal to
Georgia and steadfastly support and love each other .

The initiative of His Holiness and Beatitude Ilia II on the creation of the new treatise, simi-
lar to the Treatise of 1790, was a response to anti-Georgian propaganda directed against the
unity of the Georgian nation and aimed at its misrepresentation as a deliberately created
unification of various ethno-religious groups (Svans, Megrelians, Lazi, Ajarians).

200 years later, this new treatise once again reminds society that our unity is necessary. The
necessity of unity made our ancestors, the rulers of Kartli-Kakheti, Imereti, Guria, Odishi
and Abkhazeti, decide to sign the Treatise of the Unity of Iberians to jointly surmount the
challenges which the Georgian nation had to face.

It is quite obvious that the activities of the Georgian Orthodox Church unequivocally reveal
Her harmonious relationship with the State. However, it is also noteworthy that throughout
our history there have been exceptional cases of rivalry and confrontation between secu-
lar and ecclesiastical authorities?; these are only separate precedents, the generalisation of
which cannot be condoned.

The harmonious relationship between the State and Church has been important at every
stage of our history. Although this relationship was of a difficult and controversial nature
in 1920-1970s, when the existence of the Georgian nation and the State of Georgia were in
danger, despite the fact that atheistic ideology was completely unacceptable for the Church,
along with Her primary mission, the protection of the country was of the utmost importance
for the Church as well. This stance was clearly expressed in the beginning of the war, on 22
June 1941, in an official statement issued on behalf of the Georgian Apostolic Church by the
Catholicos-Patriarch of All Georgia, His Holiness and Beatitude Kalistrate*'.

An important example of the protection of the freedom of the State and Church of Georgia
is the Memorandum of the Catholicos-Patriarch of All Georgia Ambrosi addressed to the

25. 9fdoglbo s 9bgBodgbo LOgmosw Lods@mggaml 3onmamoml-3s@@osdJo ogos II, Jo@saygds bggdoab-
0gemdsl, bggdoabmgaols Lods@@os@dm Gods@o, 14 mJdmddgmo, 2009 §. (The Catholicos-Patriarch of All
Georgia, His Holiness and Beatitude Ilia II, Homily delivered on the day of the Svetitskhovloba celebration at the Patri-
archal Cathedral Svetitskhoveli, 14 October 2009). https://www.orthodoxy.ge/patriarqi/qadagebebi/2009/14-10-2009.
htm (Last accessed on 27.4.22).

26. In this respect, the 9"-10" centuries are interesting, when some of the ecclesiastical hierarchs believed that the ecclesi-
astical authority prevailed over the secular, even though the royal authorities, the Bagrationi dynasty, are the anointed.
According to Giorgi Merchule, kings are the rulers of only this world, while Christ is the King of the entire visible and
invisible world. This attitude is clearly manifested in the words of Saba of Ishkhani addressed to Bagrat Kurapalati (ob.
300030 dg@hyang, IOmdos s Jmmysfgdss @odlow bm@gdolss (dowols ©s bgBomols dsdobs hyggbobs
30 maolo, hggbo baybxg, JoMmymo AFgO@mds M3 Gmdswe, Gmdo 1. 1960. 164 (see Giorgi Merchule, The
Work and Career of the Worthy Life of Our Holy and Blessed Father Grigol, Our Treasure, Georgian Literature in 20
volumes, Volume . 1960. 164)).

27. 3obabowgdols Lo BgdbBo ob. 3. 3gggeodol bob. bganbsg@ms ghmgbymo 396G ®0, 3. 30b3sdol 6. N
77. 13 (See the full text of the Statement, K. Kekelidze Georgian National Centre of Manuscripts, K. Tsintsadze Branch
of the Centre No.77. 13).
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participants of the International Conference of Genoa (April of 1922). The Patriarch be-
sought the participants to help Georgia and not to leave this land to face an atheistic regime
all alone®.

In the 1990s, when the political situation reached extreme tension in Georgia, and the coun-
try was in danger of civil war, the Catholicos-Patriarch of All Georgia, His Holiness and
Beatitude Ilia II, addressed the representatives of the political Government with a special
letter: ,,The political tension in Georgia has reached its peak, the Georgians have confronted
each other, we are facing the danger of bloodshed between brothers. But, this shameful fact
should not take place. We should not commit a terrible sin before God and before our nation.
I call for an urgent dialogue, which should be started immediately in order to resolve all dis-

putes in a peaceful manner. If it is your wish, | am ready to take part in it**’.

In 1993, when conflict escalated in the territory of Abkhazeti, His Holiness and Beatitude
Ilia IT sent special letters to the Secretary General of the UN, the Ecumenical Patriarch of
Constantinople, the Pope, the President of the Russian Federation, the Patriarch of Moscow
and All Russia, in which he called for an impartial and fair assessment of the circumstances
in Abkhazeti and for the taking of immediate measures to stop the bloodshed*°.

In the 1990s, the universal recognition of the historical autocephaly of the Georgian Or-
thodox Church (4 March 1990) was largely the achievement of the Catholicos-Patriarch of
All Georgia Ilia II*'. The revival of the Church, as well as the development of theological
education and science and the spiritual strengthening of the Georgian nation, started on the
very day of his enthronement. In general, it is noteworthy that the leaders of the Church of
Georgia have always been guided by two main principles: 1. the impeccable protection of
the Holy Orthodox faith and indefatigable service to the Georgian nation; 2. to be minister
to Georgian statehood. This attitude is manifested throughout the period of the ministry
of the Catholicos-Patriarch of All Georgia, His Holiness and Beatitude Ilia II in our time,
whose merit before the country and the nation is special in many respects. It can be stated
unequivocally that during his incumbency, the Holy Church of Georgia regained Her special
authority among the local Orthodox Churches of the world. The role of the Church has re-
mained important up to now in the life of the Georgian nation and, despite the opposition of
anti-ecclesiastical forces and their attempt at discrediting the Church, She continues to work
tirelessly for the spiritual sanctification, enlightenment, unification, revival and salvation of
the Georgian nation, in accordance with Her divine mission. The opposing forces, which
contend with the Church, will not be able to hinder the work She performs for her flock.

28. 3930 5bedols HgdlEo ob. Lods@mggemmls bads@@os@Jol s@Jogo, sdd@mbo bgesosl Logdg, N 1549 (See the
text of the Memorandum, Archives of the Patriarchate of Georgia, Case of Ambrosi Khelaia, No 1549).

29. Logo®mgganml bads@@mos® Job o Jogo, Lod. N 6870 (Archives of the Patriarchate of Georgia, Doc. No 6870).

30. Logdommggenml bads@@os@Jmb s@Jogo, bod. N 7191 (Archives of the Patriarchate of Georgia, Doc. No 7191).

31. ,,Tomos of Recognition and Official Approbation of the Autocephaly of the Very Holy Church of Georgia®, in accord-
ance to which the Ecumenical Patriarchate recognised the autocephaly and independent structure of the Orthodox
Church of Georgia. In the Tomos signed by His All-Holiness Demetrios, the Church of Georgia is recognised as the
Church of patriarchal dignity. The title of the Patriarch is: ,,Archbishop of Mtskheta and Tbilisi and Catholicos-Patriarch
of All Georgia“.
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CONCLUSION

In conclusion, it can be stated that the model of cooperation of the Church with the State
(which implies a harmonious relationship between these two entities) is of the utmost im-
portance in the example of Georgia, since the classic models of Caesaropapism or Papoc-
aesarism existent worldwide have never taken hold in the country. It is also an indisputable
fact that the role of the Georgian Orthodox Church is utterly special in the life of our nation,
which always protected and continues to protect the teachings of the Church, the Holy Or-
thodox doctrine, which is of essential significance, and the Holy Church has always exhib-
ited the greatest support for the Georgian state. On 14 October 2002, the signing of a Con-
stitutional Agreement between the Church and State was of the utmost importance in the life
of the Church and the nation. The Agreement is a legal document and regulates all important
issues in the relationship between the Church and the State.
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DEFINITION OF THE CONCEPT OF ,,TERRORISM* -
AN IMPORTANT PRECONDITION FOR
THE SUCCESSFUL FIGHT AGAINST IT

Davit Sujashvili
Associated Professor at Grigol Robakidze University,

Doctor of Public Administration

Abstract. The first official definition of the term ‘terrorism’ was provided in the supplement for
the Académie Francgaise dictionary published in 1798, which defined ,,terrorism* as a ,,system, or
regime of terror!, Robespierre’s method of governance was given as an example, which entailed
cruel treatment of the enemies of the revolution. That method turned out to be contagious for the
opposition as well, which had not restrained from terror in order to achieve its political goals. During
the brief reign of the Paris Commune (in 1871), one of the main elements of terrorism, namely
hostage taking, was widely used?.

Keywords: terrorism, global threat, human rights

DEFINITION — WIDESPREAD APPROACHES

Although the ‘reign of terror’ was a product of the actions of the government of France, in
modern times, the term ‘terrorism’ denotes the killing/destruction of humans by governmental
or non-governmental political actors for various, usually political, reasons. The above
interpretation was spread in the 1870s by Russian radicals®, who considered terrorism to be
a more effective means for carrying out social and political fight.

Out of more than 200 definitions of the term ,,terrorism‘ that exist in modern discourse,
about 90 are often used by the state agencies of different countries. According to research
conducted in 1988 by Alex P. Schmid and Albert J. Jongman, two researchers at the
University of Leiden (The Netherlands)?, the definition of ‘terrorism’ implies: the concept of

1. ,.Systeme, régime de la terreur” — it is one of the forms of political governance, when government uses violent methods
against its political opposition.

Sujashvili, D. (2016) Historical Aspects of Certain Forms of State Terrorism. Journal Historical Verticals, No 34, Tbi-
lisi, p. 234.

Sergey Nechayev (1847-1882), a famous Russian nihilist, revolutionary, and one of the first representatives of Russian
revolutionary terrorism.

4. The study analyses the main components of hundreds of official and academic definitions of the term ‘terrorism’.
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violence — 83.5 %; political goals — 65 %; causing fear and terror — 51 %; arbitrariness and
indiscriminate targeting — 21 %; and the victimization of civilians, non-combatants, neutrals,
or outsiders — 17.5 %°.

e Research conducted in 1993 by Ariel Merari, a professor at Tel Aviv University, showed
that the legal definitions of ,,terrorism* used in the United States, Great Britain, and Ger-
many, have three common elements, namely: use of violence;

e political objective;
e the aim of propagating fear in a target population®.

For years, different research centres and experts have been trying to define what ‘terrorism’
is, however there is not a universal and generally accepted definition in terrorology (the
study of terrorism) yet. Despite many facts of terrorism expressed in different forms in
world history, at present terrorology, as an academic field, is not sufficiently developed. No
common opinion has been formed among academics even regarding the legal definition of
»terrorism®. While some terrorologists believe that it is not necessary to develop a universal
definition of ,,terrorism* and it is enough to agree only on a few important aspects, others
believe that the development of a comprehensive definition of ,terrorism* is a precondition
for the successful fight against terrorism’.

Some of the most widespread definitions by certain academics and institutions are listed
below:

Walter Ze’ev Laqueur (a famous Americanist and political scientist): ,,terrorism is the use
or threat of violence, a method of combat or a strategy to achieve certain goals... its aim is
to induce a state of fear in the victim... it is ruthless and does not conform to humanitarian
norms, and publicity is an essential factor in terrorist strategy.

Bruce Hoffman (analyst at Georgetown University, United States of America): ,terrorism is
ineluctably political in aims and motives, violent — or, equally important, threatens violence, designed
to have far-reaching psychological repercussions beyond the immediate victim or target...

Alex Schmid and Albert Jongman (researchers at the University of Leiden, The Netherlands):
»terrorism is an anxiety-inspiring method of repeated violent action, employed by (semi-)clandestine
individual, group, or state actors, for ... political reasons, whereby — in contrast to assassination — the
direct targets of violence are not the main targets. The immediate human victims of violence... serve

as message generators®.

David C. Rapoport (professor of political science at the University of California, the United States
of America): ,,terrorism is the use of violence to provoke consciousness, to evoke certain feelings of
sympathy and revulsion®,

5. Schmid, A. P., Jongman, A.J. (1988) Political Terrorism. Amsterdam: North Holland Publishing Company, pp. 5-6.

6. Chaliand G., Blin A. (2007) The History of Terrorism: from Antiquity to Al Qaeda. London: University of California
Press, Ltd., p. 14.

7. Sujashvili, D. (2018) The Anatomy of International Terrorism and Georgia. Thilisi, Publishing House Saari.
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Yonah Alexander (professor at Columbia University, United States of America): ,,terrorism is the use
of violence against random civilian targets in order to intimidate or to create generalized pervasive

fear for the purpose of achieving political goals®.

The definition of ,,terrorism* in the Convention of the League of Nations (1937): ,,terrorist acts are
all criminal acts directed against a State and intended or calculated to create a state of terror in the

minds of particular persons or a group of persons or the general public*.

The assessment by the European Union: terrorism is an act that aims to seriously intimidate a
population; or unduly compel a Government or international organisation to perform or abstain from

performing any act; or to destruct countries and democratic institutions.

The United States Department of Defense defines terrorism as: ,,the calculated use of unlawful violence
or threat of unlawful violence to inculcate fear; intended to coerce or to intimidate governments or

societies in the pursuit of goals that are generally political, religious, or ideological®.

Kofi Annan (a former Secretary-General of the United Nations): ,.,terrorism is a global threat
with global effects; ... By its very nature, terrorism is an assault on the fundamental principles
of law, order, human rights, ...

The United States Department of State defines terrorism as: ,,premeditated, politically motivated
violence perpetrated against non-combatant targets by subnational groups or clandestine state agents*.

The Central Intelligence Agency (CIA) of the United States defines terrorism as: premeditated and
non-impulsive act of violence; an act designed to change political order; an act perpetrated against
civilians that is carried out by subnational groups.

The Federal Bureau of Investigation (FBI) of the United States defines terrorism as: ,,the unlawful
use of force or violence against persons or property to intimidate or coerce a government, the civilian

population, or any segment thereof, in furtherance of political or social objectives*.

The Arab Convention for the Suppression of Terrorism defines terrorism as®: ,,any act or threat of
violence, whatever its motives or purposes, that occurs in the advancement of an individual or
collective criminal agenda and seeking to sow panic among people, causing fear by harming
them, or placing their lives, liberty or security in danger, or seeking to cause damage to the
environment or to public or private installations or property or to occupying or seizing them,
or seeking to jeopardize national resources®.

Actually terrorism is not only violence. Regardless of the form of violence, whether it is an explosion,
killing, or hijacking a plane, there is always a specific strategy behind the terrorists’ actions to achieve
a political objective. Terrorism is not a random, uncalculated, or blind act. It is premeditated violence
perpetrated against civilians.

The statement made by Yasser Arafat, the leader of the Palestine Liberation Organization, during his

8. Source: http://www.unodc.org (Accessed: 23 April 2016).
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speech before the United Nations in 1974 also refers to the versatility of terrorism. He stated: ,,(O)ne

man’s terrorist is another man’s freedom fighter*®.

Historically, the goal of the international community has always been to develop an
international definition of terrorism. In 1937, the League of Nations drafted the Convention
for the Prevention and Punishment of Terrorism, according to which the International
Criminal Court would be established with the jurisdiction to convict persons accused of
terrorism'®, The adoption of the Convention was a response to the assassination of the
Foreign Minister of France and the King of Yugoslavia in Marseille, in 1934. The purpose
of the Convention was to define a terrorist act and to sanction it, however, due to the non-
unanimous attitude and difference of opinions of the participating member countries, the
convention did not enter into force. That is where the complexity of the legal definition of
terrorism originates'!.

The first attempt at a legal definition of the concept of terrorism was made at the 3
International Conference for the Unification of Criminal Law, held in Brussels'2. The position
of the resolution is clearly reflected in its very first article:

Article 1 — The intentional use of means capable of producing a common danger shall be
established each time an accused person commits an act that threatens human life, physical
integrity, or health, or an act that threatens to destruct valuable goods, namely:

¢ intentional starting of fire, explosion, flooding, spread of flammable and dangerous sub-
stances, destruction and breakdown of signalling devices, flashlights, buildings or devices
that are used for extinguishing fire and saving people;

e arbitrary delay in the normal operation of transport, communications, railway, telegraph,
telephone, and post, or intentional breakdown of hydraulic installations, lighting, heating,
or objects of public use and designation;

e contamination, deterioration or poisoning of drinking water or basic foodstuffs, or caus-
ing or spreading infectious diseases, epidemics, or diseases of plants of primary impor-
tance for agriculture and forestry.

After World War II, namely on 2 February 1971, the states resumed the development of a legal
mechanism for fighting against terrorism. In particular, the first international Convention

9. This opinion is also supported by a public opinion poll conducted in Palestine on 21 December 2001. 98.1% of the
surveyed Palestinians agreed that the killing of 29 Palestinians by Baruch Goldstein in Hebron, at al Ibrahimi mosque,
in 1994, should be called terrorism, whereas 82.3% of the same respondents disagreed or strongly disagreed that the
killing of 21 Israeli youths by a Palestinian who blew himself up at the Tel Aviv Dolphinarium should be called terror-
ism.

10. Weatherall, Th. (2015) The Status of the Prohibition of Terrorism in International Law: Recent Development. George-
town Journal of International Law, Vol. 45, p. 591.

11. Molinares Hassan, V. (2016) Terrorismo: Registros Juridicos y debates doctrinales in Joan Lluis Pérez Francesch.
Molinares Hassan, V. EN defensa del Estado de Derecho, Esstudios sobre las tensiones entre la seguridad y la libertad
en el mundo de hoy, Universidad del Norte Editorial, pp. 193-194.

12. Saul, B. (2005) Attempts to Define ‘Terrovism’In International Law. Netherlands International Law Review, p. 59.
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to Prevent and Punish the Acts of Terrorism was adopted. The Convention covers acts of
terrorism committed against persons, as provided for by the criminal codes of the countries,
that are of international nature."* The Convention covers crimes such as: murder, kidnaping,
extortion, and violation of fundamental human rights.

In December 1972, the General Assembly of the United Nations adopted Resolution No
3034 on terrorism and other forms of violence'#/".

At the 28th session of the General Assembly of the United Nations, under the Convention
on the Prevention and Punishment of Crimes against Internationally Protected Persons,
including Diplomatic Agents, a new legal regime was applied to persons with diplomatic
immunity.

An international convention on terrorism was also drawn up by the Council of Europe on 27
January 1977, in Strasbourg'®.

Problems related to the definition of terrorism were not solved by drawing up international
legal instruments. The issue of developing a universal definition of the concept of ‘terrorism’
is still on the agenda.

CONCLUSION

Terrorism may be defined as follows: terrorism is an illegal act the purpose of which is to
achieve a political objective by propagating fear in the public.

A terrorist organisation is an illegal, unofficially operating organisation, which mainly
consists of cells which plan, prepare, and conduct terrorist acts. Terrorist organisations may
have different organisational structures, such as:

— a hierarchical structure (identifiable — vertical structure);
— a horizontal structure (a structure where leaders are non-identifiable or have no major role);

— a cell structure (a structure where an organisation may be composed of both independent
groups and individually acting so-called ,,lone wolves*).

In most cases, terrorism involves asymmetric warfare. Asymmetric warfare is fought between
unequal sides, when the less powerful force attacks the more powerful force by violation of
the conventional rules of war, because it cannot win apriori in direct combat.

A combination of difficult social, economic, ideological, or political problems contributes to

13. Convention to Prevent and Punish the Acts of Terrorism, 2 February 1971. Available at: http://www.oas.org (Accessed:
25 April 2016).

14. Which results in the death of innocent people, or threatens their fundamental rights.

15. A Special Committee on International Terrorism was established in 1973 in accordance with paragraph 9 of the United
Nations Resolution No 3034.

16. European Convention on the Suppression of Terrorism, Available at: https://rm.coe.int/16800771b2 (Accessed: 27
April 2016).
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the emergence and development of terrorism; terrorists themselves rarely come to power, but
in some cases, they contribute to the rise to power of persons or authorities that, in the end,
are usually more extremist than them'”.
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boggobde Lodyggdo: dggmmgdygeo JBoBgo0; ©gdm@s@os; Log@msdm@olim 3mao@ogs

BILO3OR0

300303900 ©gdm3@s@os Jnga Jbmgaomdo LylEwgds. 1960-056 ws 1970-056
a0 gddo, s83G050L gmenmbobszool dgdwamd bobsdo, sp®gmgg 1990-006 (engd-
‘do, 69O @0bol 3geeol sby®ggols s Loddmms 3ogdoMols WsTdenol dgdogp, hob-
©s, @M ©gdM3OSE0s 5@dogamdol gbols sas, Wl go Lado@oldo®m Lydsnl
gbgoogm. ,gM0md doylols* 2020 Farol sbas®odols mobobdow, 2005-2020 §en gd-
‘do dgodhbggs msbdodeggdymo Ggbwgbios, MM ymgga (eoygdoo by 9a®m
39® Lobgedfogmdo dgodwgds ©gdmgds@ools Jumgdbo bOwsbmsb dgoo®gdom,
2020 §geols 3o sLgm LobgandFogmms hodmbomgogndo 45 Lobgand{ogm dgwomws
(Freedom House 2020). 2005 §ge2ols mogolygggog Lobgerdfogmms Goibgo 89-wsb 82-
dg 49930000, beygnm 03539 39G0M©do sS@smsgobygoa Lobgadfoxgmms @oibgo
45-05b 54-3 g 250bos@a.

Mo Y@ ©mbybg wgdmids@Gool dgbylGgdol dJobgbo dgg@o0s. dom dm@olss
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bo30mbogr0bdol bOs, g30mbmdozydo dshggbgdegdo, 3GME9]30mbobdo ws Lo-
g3od@m 0dgdo, 53 gmgg e Bmegoa gdols s 0doa®sbBgdols dods@m dodo. yggens
53 bogombds 03m{g93960L obodg wosygbs 0gdmg@s@oygmo Labgadfogmgdo ws
493Mds ©o0x M, MmI dglsdams gdmg@s@os bygmsi oG s@ol ddo@mnggarmdols
bo93gmgbem @S, GMdgen s od bsgomnbgdols dmpga@gds dgdenos. dmenem @A™l
30300l 35bgdosdsz odmEws dnygfym ©gdm@s@oge M940dgol, @mglisi go-
Aa9Lol goblbgoggdyero I@odgbols 30890 dgydagdgeo s>@dmhbes, bowdgdols
GoMgdol goagdyga gds, 3oMobGH0bgdo s bobbglgdol woby®mgs jo s@d3M3gas-
GO0 aoboo.

5390040l dg90mgoyeo IBs@gdoi 0d Lobgerdfogmms dm@obss, Gmdgeoms ©g-
I 3O5B 053 oI 393900l T0bodg woys. ,gMowmd doylol* mebsbdsw, 2013-2021
e gddo 593-0b mogolygegdols Jyeos 93-wsb 83-3wyg dgdiomws. 2021 §gaols dom
dog® dgxoLgoyano 210 3meo@oldg® gomgyel do@ol 8dd ssbenmgdbom 62-4 sco-
300 bg 0gm. 53godo© 0039 begds @olisgmgm g3®m3ols s hOommgm sdg@ogols
Lobgandfogmns 4dg@gbmdsdo (Freedom House 2020).

5923500 oedsligans dnyamebgmmos Jggybobmgol, Gmdgaoi gom WML bsj4-
0o 0ogl Abmgeomdo ooyl ©gdmgdodoge Jggybow o6 (3030 Mol @AM mo-
30byggBog0 Lodgs@mb aogde doohbggws, MmEgbsi 3mdygbobal y3o®obdodwy-
dms 5b 9/11-0l dgdgy BgOm@0bIL go@dms. bmyog@mols sb@om, dspsa@oms,
3939053560, 1990-056 Fangddo 5D demgnm bglobgerdfogm ogm, GmIgandss os@lg-
dmds dgobos@bygbs, dolids grodg@s@y@o g dmg@s@ool 3mb3g8n(305d 3o yo0ds®xgs
(Fukuyama 1992). hbpgds m@o gombgs: o3 godmofgos ©gdmg@s@ools dgbygldgos
5> M5G™I 5ol gl obo®hgbo Ibmgeombmgol Logy@swmgdm? 53 bsdGO™Ado gg(3-
09600, 35L7bo 253390 53 M@ gombgsl. higgbo ILsb@gdom, sdd-To gdmgAsGool
‘dgbgbBgosl dg3@0 dobgbo 53, OHMIgEmssb bmgogdmo [ergbdols gobdsgamdbe-
‘do o 0dgdms. Igm@ g, 5390390 ©gdmg@s@ool d4ogg dpymds®gmds ©obs®-
hgbo IbmxgamomlbngolsE 0do@mad s@obl yy@owlowgdo, @M ©gdm@s@ools dgliyl-
A9ool 2odm dmgeno Jbmgeombmgol dbgaro 0bgds mogobygegdols gsdm{g93oL-
056 Pa30Mol3oMgds, @mIgols Fobsdgi3 o@dmhbobgb hobgmo, Hylgmo s bbgs og-

AM@0@sOyo babgadfogmgdo.

I. RIIMZHOIBO0L d56350BIdS

‘d996 0909 IBo@gols s wolisgergmdo Jowgdaaro dmenodogg®o LoliGgdol Godo
bodo Joamdol — ©gdm 3AsE00l, odg@ommobdobs s JMbLE0GYEMbseobdols —
‘dga(ydol g gy hodmysgodo.

3003900, 093 3O5G00l (36905 Lo gdome dggeros s dgge Lodg®dbgmls ¢ 353do®-
0905, Lows ol bogobol Jdo@mnggemdols go@opgo@goye gm@dsl §omdmowy gb-
©o. 50b0dbygmo Gg®mdobol mobodgodmgg 3mb3gnEogdo go XVII boygybowsb
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33bg0g0s, MmEgbsi ©gdmgds@Gos Lobs@bm ddo@mggamdbols obgm o@dsl §om-
dmoa gbs, @MmIgol eOMLSE JoBmgol ddsgarglmdols Jdo@mggermdols 3@0b-
(3030l Logdgzga by, 300300 5b 5M530MES30M, Mmogobo FomImdowagbenrgdols
d9'd39md0m, bogobo sbm@z09e0gbdes (Pennock 1979; Pennock, and Chapman 1983).
39039, »069Ms5m0bd0%, (36905, MMIols Fo®ImTmdsloi bdodo© xmb gom sl
93533009696, [o®dmoagbls dm@o@ogzg®o wodgdyamgdgdol gOnMmdaomdsl,
OM3g@o Jodo®MmYeos 0bogoysm®mo B gdgool s3golzgb, dgmobbdg-
990 ddoOmggembdsbg o ydbgdyao 3meodogzy@o LolBgdobigb s dgboyey-
@0 ddo@mggemdbdols 369851 g39dbgds (Pennock, and Chapman 1983; De Ruggie-
ro 1959). d9b3y, »3MbLEA0APE0Mbs0BI0%, sliggg, dogosb dggamo 36gdss. obog
dg950 Lodg®dbgmmabos ©o3ogdodgdygmo, 39@dme 3o, s@®obEMmEg@gbomsb. ols
99996905 Jodoms LEOYJHPOgol, ,grundnorm -l o6 Tglgol, @mdagdoligsbs
903905 IoOmggemds. Bgmdobo ,3mbLE0EYE0Mbs@0bd0", o Lobomsiss ol
356300509990 slogam go ggam3sls s hdwoammgm 5dg@o3sdo, ‘dgbwyoygano
YR gdsdmbogrgdols dJmby ddo@mggenmdols ag@olbdmdl, Amdgol @AMy,
amaem®3 Tgbo, 9bos 069l woiEymo 3obmboli gbgbsgbmdbs, Lomsbswm Lsds@m-
95@030 3OM39b0L 3G06(3030 56 bm@AIS s 0bEogoEYsEYMO YR gogdol o (3-
30l goggdyagds, o569 ddodmggamdol s@OLgdomn Tgbmywgsl gyeolbdmdls
(Mcllwain, 1958).

©9dm M5B 090, W0dg@sm @0 ©s 3MbLEH0GYE0YO0 oMoy gdgdo gOHMS
3obLobwg@sgl 03 9ddogagbmdols dds@mgganmdolzgh dods@myen 3menodo-
396 @9909L, @mIgeolisig sFmboslfm®mgdl 9dxomgbmdols ygagdgdo, Loddmgg-
Lo bm@dgdols o3s ©o 353399 dgbeyggdl ©o]ggdgds®gdyemo dds®-
0390 0ds. 5dobmab, bmgog@mol sbGom, ©gdmz@s@ools m@do@y®@ Loko®dm-
9090m5b gAmo© 5930 gdgeos sds@gbomo Bmbymo Jo@mmdgdo. sdsdo dg-
ol g3mbmdogy®o 3gmomemgmds s dmwygdbobsios (Lipset 1960 28, 87, 116;
Dahl 1971, 60-2; Huntington 1984, 193, 199; Lipset 1959; Lipset 1960; Needler 1968;
Rustow 1968; and Rostow 1971); 3mano@og®o dmbsfoemgmds (Lipset 1960, 116);
d0og®Omdol Lodmomsdm gmb@@menro (Diamond 1989, 344, Huntington 1956)
> BoAMMmE JbsOEskg@omo s Mgy o®gdbymo 3meo@oiyao dgsbobdgdo
306x0]@Bgo0l dmboyge@mgdesw (Almond and Verba 1965, 363; Dahl, 1976, 364;
Huntington 1984). olobo yy®ommgdsls sdobgoemgdgb ©gdmj@s@oygano 3maodo-
3990 gy @ yaol 3bodgbgarmdsby, Mmdgmoi 333000901 dgaFybod gdamde-
Lo o mbog@yen doemsbll Gmgm@d i LmEosag@o 3mblgblyglol, olg dgymsb-
bdgd@mdol dodo®m, aoblbgoggdyamdols 3sGogolzgdols ws o3 goblbgeggdyg-
ol 3mgo@ogg®o 3@mEgbol abom dJmage®gdols goangdbymgdols homgaom
(Almond and Verba 1965, 363; Lipset 1960, 1, 4, 78, 250; Dahl 1971, 105; Dahl 1960,
347; Christoph 1965). wsbolGygan, ©gdmg@s@ools dglbobgd bmpogdmo mgm@os
bobl ¢ligodl, O™ 50bodbye Lo®gdbymgdgdl gano@ol 5b dolol IbsGadg®o
Lko@gds. o @mbgamo s ddodgdo (1986 §.) bgdmmJdygamols Lsdo@olido@mo
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5933039096, ™I gdm3AsE0S gamoFsdo s@OLgdymo 3mbgmoddol dgwgaos.
OoEglsg geods 04gmas, gb Fo®3mdmdl dobgbgdl 0gdmz@ds@ools Ibo@sliod g-
Go. 5@OLYdMOL bado@olido®mm mgm@ogdo, Gmdgamms 3@ 3039000 ©gdm3OSGH
J3900 396960056 JMIW0bosgmdl s dob [o®dmAmdols dolmd@ogo 3G ™MAFgLEL
ob dmdogobsizool @AMl (odmygbgdygmo 39Tdsgms dmmbmgbgdo aobsdo®m-
390L. g 0sbmdsdo, @odgBomy@o ©gdmAs@os @o®Mgdymmgdboms, 3Ms]@00-
Lo @s 0bLGHOGHYH S gONMdEomdss, GMmIgems dgdggmdoms bogbols s@hgge-
bo ddo@mggembols 3mao@ogsdo sobobgods godygggneo dgboyoggdbom, Goms

o3 0dbgl ydEodglmdols yxmgdgdo.

bmgoow, 5dgMozol dggamgdbyeo IBo@goo ©gdmMs@ogw, @odg@omy® ©s
3MbLA0RAYE0YO oM gdyagdgol 0bos@godl, MM gdoi Job 3m@o@oiy® G®o-
©003090L 545 069dl. Amam® 3 1787 {ganls Joohbggobgb, dobo 3mblLE oG0S, 3g®-
Jm, 03 30@oGodg® 0oMgdymgdgdls gdys@gds, Omdegdo 0dg@om @, Ggl-
39966003796 ©5 bodo@ne gd®0g HMo03090do 23bgogds, @MIam gdlisE xmb am3l,
% 90dL 35@0baBAMbLs s 9o 0sd dengJlBmYbL ¥bos gydswemwgm. sdgMmogeo
ddoOmggemdols mogosdnmggm ampoizol bdodsp dgoolmbolgym ©gdm@s@o-
ol 9fmegdgb, dmIganoz xgodl Igolimbl, 3mblEod 3ol gom-ghom dnsgs® s3-
A™AL, 93530 ©gdo.

dgolmbolgygmo ©gdmg@s@os [o@mdmhgbomos Gmym® i ds@mnggamds, Gmdg-
@03 9904dbs 9d@og@glmdol Go@sbools mogowsb sbisoa gdaasw (Dahl 1956). ols
sdol obg@bgdl 3m@o@osg®o dognsyregdols oymgols s 3mbG®maols 3mds-
@ gJbg@o 3OmEgbol d9dg9mdom, AmImomnsi 0bywgds YdMsgmgbmdols dgbsd-
@ gd@mds, Yo gdgeryml 9dEo®glmdols gaagdgdo. 539M 0390 ©gdm OG0l
>® L0 035T0 MA@ gmdl, M YIMogeglmdgdl gdgrggom megosbmo s@hggebols
Lobgand{oggem dognsyaem gdsdo sbsbgols gbsden gdanmds s, sdsbmsb, gb@yogdom
od dognoyram gdol Mm@ s 25dmygbgdols glodergdenmds.

G5dgboesz 9dgM0gs @OMMS 25bdoga@mdsTdo gomsMEgdbmws, bmyogdmo >3-
A303goL, ®MI EOEM®s obdogammdsdo ol YROMm ©admyg@dsFoygmoi gobwo.
Dm0 3o 933 30390L, O3 5Td-0l mogsdodggmo gmblEoFYEos s dMaodo-
3990 LobEgds ©gdmy®os@oygmo 5@ 0gm, MoEysh sOLYdMmdos Jmbmds s oG
5O LgdMoEs 3mblGH0GYE0 YO0 BOMIY@o®gds, HMIgeno(s, dom dm@ol, boos®bhgg-
beo bdol u@gdsl @ooogs. myd@ie, dgmeg Jbmgmom mdol sbasl®yels
5>dd bodwgomo 0dbs swos®gdygao dbmgeromdo, dgodagds omgsls, yggeoby
©gdmg@s@doygm Lobgedfoxgmo ©s d5b Logygms®d mogbg somm Ibmgaomdo
©09dm3OSG0Y@0 @M oY gdgbols 2o3M (3980 gd0l @meno. 1989 (gal dg@ao-
bol ggoeol obamggols ©s 1991 (gaol Loddmms 3ogdod@ol odemolsl bgg-
@0 57d9-b 9yytgoes Omym®a 3 Lobgmdfogml, @mdgmmdsi (3030 mdo dmoam
©> gOM3Merglosbo Abmgmoml mog@o yobes s MMmIgmoi Ibodl ykg® s
©09dm 3OsE0s.
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3030 do@{gyao 0dbs 1990-056 Fargddo, Hmeglsi 53D ghmswgdm s@bgdye by-
Lobgardfogme goboboamgdmes (Fukuyama 1992). obggg, doohbgmws, @md 99
dogan IbmgaomTo ©gdmg@sGoge @o®gdymgdgdls @s 0blE0EYE 9oL 3dgdws
dbo@dl, olobogws @ Jobbow 3mbELsdkmms my 3mdybolFy®o Lobgand{ogmgdols
©gdmgasBoyge Lobgad{ogmgdse as®sddbol byandgfymdols @s o@oydsm ao-
bog@dmbs Mo dmgAs@oygao Mgg0dgools dgigenol Fobogmoligdsls (Hook 2019).
099935, Y@ 3 dgbsgoado s@obodbs, XXI Loy i9bg xgOxgO™dom >@ 3 0lyg 39-
00 56§ gmdogos ©gdmg@s@ools dods®m 53dgMogsdo. Jobo dbmgerom Ggo@obyo
05935 ®A™I? 5dols @53 gbodg dobgbo s@OLgdmdL.

J)b o0 psbsLm@Gmds s 0060300900 Gyl @ 15900 bsz00. M-
dols 3og9@0 (2014 §.) >@bodbogl, Gmd 1920-006 Fangddo dggdrmgdygen dGo@go-
‘do 33390@0© g50bos@ S 93mbmdogyg@o osbslfm@mds s ol dbmerme dgm@g
dbegaom mdol Igdogy dgdEodes. Godpgbody dgegaol gOmMbe0mdsd, mdols
93™bmdo 3900 @gbm@asboboiools s LmEosgy®o 3gmomemgmdol dohggbgo-
950l homgeom, 9msbsllfm®mmds 360dgbgarmgbow dgodzods. med3s, 1970-05b0
Fergdobogols 3sb 3gansg @oofym bOws s dols gdw gy d903hbggs, MM wrgolsm-
g0l d3-Tdo oA dls s WsM0dgdl M@0l aoblibgoggds MgzmO©YE ©mbgl
> 93l. opomomar, ,dggomgdygmo Bs@gool dmbsbergmdols s@{g@ol doy-
Ao msbsbdo, 2010 Fgels 9domglo dmlbsbangmdbdols 5%-bg dmwomws dgdm-
Logenols 21%, beoam 20%-bg — J3g9b0l LogHom dgdmbegerols 50%-bg dg@o. dg-
s@gbdolmgol, Jggos 330bGoe by Log@mm dgdmlsgamols @ssbanmgdom 3% dmwo-
mes (U.S. Census 2010).

2010 Fgeobs ,,0099x9B0bs @s 3m@o@ogzy0o 3Gom®odgdgool 396@®ol" Jog@ ho@o-
9o ds Jgm@g 33809359, MMIJE00(3 ,»3Mba®glol Ladoyx gBm mgobols® 3genggsls
9940 0bmbdms, 5hHggbs, MM Fgdmlogmgdl dm@ols yoblibgoggds dmlsbargmdols by-
©> gH0 30396 LS s yggms obs®hgbl dm@ols 1973 (anols dgdw gy Lodx g@ s
d9Bo ao0bod@s (Goldberg 2012). bgws gomo 30m39bB0L wadgy®ogno dgdmls-
gog0 281%-00 250bo®s 1973-2007 (ergddo, d5dob @moglsi Lodygogom jans-
Lol o6 Lodygoem 3g0bGoeol dgdmbgggsdo — 25%-0m, bogm Jggos 3gobGogols
‘dgdmbgggsdo Ibmerme 16%-1 gy gbrs. dgdmbagsmml md msgo sgsabgdmm s
LodEo®0l 2obofoagdsl googbgomm, sbgmo s@sMsbodo®o aobsfoangds 1920-
05bo {argdol Jgdwgy oG ymagoas. ,930bm3og700 3mao@ogol 0blE0EYEOL" mo-
bobdog, 2007 § a0l J39456530 Lodwo@ol momJdols 34%-1 bgwos ghmo 3Om3gbE0
53MbG®Me gd@s, dnbobengmdols bobggo®o jo Lodwow®ols 3%-byg bs 3 gdl Renmod-
©s. 2008 (erol oo Ggigbools dgdegy 93006m3039M0 LG gdeol goopgbo bo-
Fogro dpo®gdols byando s@dmbhbs. b sglio gomsmgds dgoddbs 3sbpgdools @ m-
b3, OmIganog 2019 Fgeols @wsofym (Gould 2019).

48



Ne? JISH65220 0°ILBHOB0S
2022, N3C™NLN. JULY JOURNAL IUSTITIA

(fuce

U

sdogMMmyYe s, 5d3-do Iglygb@Ges g3mbmdogy®o dmdoambs. bgs wslsgmgm 93-
OM3Ye0 bLEo@ol dnog®mdgdmsb dgos@gdom, dgg@mgdya @o@gddo yggemsby
LygbBo dmdogmdss (DeLeire and Lopoo 2010). do@@ogow emd gmdgom, 1970-0560
Ve gd0©sb g30mbmdogg@do gmsbollfm@mdbs as0bo®s, boam bmEosgryg@o dm-
doenmds dgdEods. 5d m@o dngangbols 3Gsgs@o dobgbo s@OLgdmdls, dom dm@ols,
3005 353d0Mgb0l ao9dgds, bogmggmmsm ggmomemamdols Lobgandfogml dmd-
o, Fo®dmgdols bodogmo ws g3mbmdogol dgb@BOYJB9O0bszos, dmIgaendss ygg-
5bg JgB o 0oM0dgbls s badyomm ggbols @ss®EYo.

Ygge0s o3 g3mbmdogyd (330 gdsls 3mero@osg®o dgogagdo ofgl. dogbgosgsw
0d0ls, M3 Jomo s 35gdoMgds dgde gdge0s, 5@bodbymo (33@ o gbdgdo 5dd-ols

30@0@ 03900 Lol gdoboedo bpmdbdols ‘IglylRgdolmsbss ws3ogdodgdyao, @ow-
2ob 39301 9430 9hbgds, ™I Jnog®mds dom 0bBgHglgol o@ galobymgds. isd-
AMdM0go© 330 9396ds 3boym, ™I 3obmbdgdbemds 5@ slsbogl bLobmpswmgdols
30030390 5Mhg3zobl. dobimsb, g3mbmdogy@ 3mas@obsiosls ygma®sgoyao
3@o@0boz003 Imdygs. do®gdo s MsModgdo Lbgoslbgs saomsl 3bmg@m-
396 5 9gOMISbgMM b s@s® YOMogHmmdgb (Bishop 2009).

SE0B 000 30 bS(300. Shens 30 §3006MT03YA0 S AGMAMSROYEO JMEDS-
@0bo305 3ME0B0 Y@ de@s@oboiosl 0fgg3l. sdg@ogs by gaem ogmeys Ig-
A™Jg 30@0dogg® 56539050, AmIgemnsi Hglisdydeosg®o s ©gdmjOsGogeo
3503090 [o@dmoea9bgb. 5d3-do g3mbmdoyg@o wogmazol Logydgge by Fomdm J-
dbogn @®ds> 30@0R 0390 30@M0bs305bY PodMago 3gergge dogmomgdl, mydigs
ol @obmdMogo my 3meoBogyg®o s@hggebomszos gyobdo®mdgdyao (Klein 2020;
Hajinal 2020; Enos 2017; Marietta and Barker 2019). 3mgos®obs0s gobsdo@mds @m-
bogn BMo330L 253090 b gdsd s 3Mo@03y9®o Ind@smdols Fo®dmdmdsd. >3
0®ds 5d3d-do @gL3ydaogy@ 3s@Bosl bdanos. gl dmd@smds Lyg3Bogydsw 9ya-
9505 MO0 JNsg5@M0 35ME00lL bLydgoabs M4 Jgloda gdamdsl, MmogosdoMggm s
0 gm©0, 35g35b0g@0 Aobol 0d oMmdmdowygbgermes (muSaTa geoslols) 0b@gmglgdo
YR 0ge 053900, Mg ns 9ds@e glo obsmagds 5@ djmbosm. sdols ysdm
d9doms gensbosb 3owgg YBO™ IgBo sedmhbos wmbsgo F®sd3ols s dJols do-
90 FboO@sdg®oe0 9306030 39M0, ASLMdM030 s boombogolGy@do 3mao@ogols
deodb®goms @0y g6 do.

9JOM-g000 g gao, 53 o3 3M@o@03g®o Jod@omdols bodosbmdsl dmadygs oym
‘dBy@do 3o3o@Gmeroydbg 2021 Faools 6 056356 L. 0lobo 0d @§Igbom JmJdgwgdwbyb,
™3 bodMgbogb@m 5@hggbgdo Jmdds@mgl. 53d-ob olGHMA@0s5To gl go3o@maoydby
09®0dol Ibmrgme dgm®g ‘dgdmbggges. s@sbs jangd 3bodgbgermgsbos ol gomgdmg-
b33, ™3 53 g 9600 Ws0MMgs 5d3-do 1800 Fero@sb s@Lgdbymo G@swoz0s, Gm-
aboi Foggdgeo 3o@Bos 5®hggbgdol @gaod0dg@mdsls s Foggdsl smos®gdls.
dob dgdgyy odmgombggdoi s@slR@gdl, @md 5dd-do s®hggzbgdols Lods@meanos-
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>®hg3bm bdol e gdgdol dgbwygsl ‘dggios.

obob®ya, 3m@sMobsiool aodm 53d-0l gOMgbye bgmolbyxgmmagdsls 9339
0@l 0lgmo 3obmbgdols yodmigds ob ©od@3ogds, GMAmgdo Jggysbsdo Los®-
hggbe bdol @@ gdsls o038l 5b g3mbmdogy@ YmoboslTm®mdsl dmoggemgdl.
3oJBMdM0go, 5d3-3 gg® dmobgdbs yzgmobg (5039 3OMdan gdgdols dmpgodmgds.
dog0sbmdsTo, 930 M3 d0560dbgdls, ™A 39960l dogbom 53d-0l 3meno@o3y-

@0 06LEA0FAYGHJO0LS s bogobobs M9y gero@ol Jogd 3@ o 0379®0 @o® by gdg-
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Abstract. The United States at least since World War Il was recognized as the most important
democratic state in the world. Both by way of it internal governance and foreign policy actions,
the US stood as the leader and champion of global democracy, often acting in ways to encourage
democratization and democracy building. America was able to do that because of its economic,
military, and diplomatic supremacy in the world. Yet in the last two decades several factors both
internal to US politics and across the globe have made it increasingly difficult for the US to serve as a
role model for democracy. This Article looks at some of these factors and discusses the consequences
regarding why the fragile state of American democracy should matter across the world.

Keywords: United States; Democracy; International Politics

INTRODUCTION

Political democracy is under retreat across the world. While during the 1960s and1970s
during the era of African post-colonialism and then in the 1990s after the fall of the Berlin
Wall and the breakup of the Soviet Union democracy seemed ascendant, today the opposite
is the case. According to Freedom House’s 2020 report, from 2005 to 2020 there has been
a consistent pattern of more states annually experiencing a decline in democratic scores
compared to gains, with 2020 topping the list of 45 nations (Freedom House 2020). The
number of free states have decline from 89 in 2005 to 82 in 2005, with the number not free
increasing from 45 to 54 during the same time period.

Globally, the causes for this retreat from democracy are many. They include rising
nationalism, economic performance, protectionism, and trade wars, and fear of refugees and
immigrants. All of these issues have challenged democratic states, leading many to believe
that democracy may not be the best form of government equipped to address these issues.
Most recently, the Covid-pandemic has also tested democratic regimes, as the different
strains of the virus have proved to be difficult to contain and as mask mandates, quarantines,
and the closing of businesses have become unpopular.
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Among the states facing challenges to its democracy is the United States. According to
Freedom House, from 2013 to 2021, the freedom score for the US declined from 93 to 83,
ranked approximately 62 out of the 210 political units ranked by them in 2021. It now trails
most of the Western European and North American states (Freedom House 2020).

For a country that once liked to describe itself as the greatest democracy in the world, or the
leader of the freed world during the Cold War when it confronted communism or after 9/11
batting terrorism, such a decline should come as a surprise. Some such as Fukuyama saw the
US in the 1990s as the last remaining super-power and that its narrative of liberal democracy
had won (Fukuyama 1992). This leads to two questions: How did this democratic decline
happen and why should the rest of the world care? Providing a preliminary answer to these
two questions is the goal of this paper. The argument will be that the causes of democratic
decline in the US are many, with some of the reasons years in the making. Two, it should
matter to the rest of the world that American democracy is in a fragile state because its
decline makes it more difficult globally to confront the challenge to freedom being posed by
China, Russia, and other authoritarian states.

I. DEFINING DEMOCRACY

The type of political system the United States and the West have come to embrace
are informed by the confluence of three traditions: democracy, liberalism, and
constitutionalism.

One, while the concept of democracy is old and dates back to the Ancient Greeks as a
degenerative form of rule by the people, modern conceptions of the term date back to the
seventeenth century where it a form of popular government where the people rule, either
directly or indirectly through their representatives, based upon the principle of majority rule
(Pennock 1979; Pennock, and Chapman. 1983). “Two, Liberalism,” a concept whose origins
are often traced to John Locke, represents a set of political values committed to the protection
of individual rights, to polities instituted on the basis of the consent of the governed, and
to a notion of a limited government (Pennock, and Chapman. 1983; De Ruggiero 1959).
Third, “constitutionalism” as a concept is also very old, again dating back to the ancient
Greeks, especially Aristotle, and it refers to the basic structures, “grundnorm,” or rules that
constitute a government. As the term has evolved in Western Europe and North America,
constitutionalism refers to a government of limited powers, which often must adhere to
rule of law, procedural due process or regularity, and a commitment to the protection of
individual rights. a substantive limit on the government (Mcllwain, 1958).

Democratic, liberal, and constitutional values come together to define a political regime
committed to majority rule balanced by minority rights, procedural regularity, and a
government subject to some limits. Moreover, in addition to the formal requisites of
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democracy, others argue that additional background conditions are required. These include
economic wealth and modernization (Lipset 1960 28, 87, 116; Dahl 1971, 60-2; Huntington
1984, 193, 199; Lipset 1959; Lipset 1960; Needler 1968; Rustow 1968; and Rostow 1971);
political participation (Lipset 1960, 116); civilian control of the government (Diamond
1989, 344, Huntington 1956), and widely-supported and regularized political mechanisms
to resolve conflict (Almond and Verba 1965, 363; Dahl, 1976, 364; Huntington 1984). They
stressed the importance of a democratic political culture that inculcated toleration and a
reasonable balance of both social consensus and cleavage, including a respect for difference
and a commitment to resolve these differences through the political process (Almond and
Verba 1965, 363; Lipset 1960, 1, 4, 78, 250; Dahl 1971, 105; Dahl 1960, 347; Christoph
1965). Finally, some theories on democracy emphasizes either elite or mass support for
such values. In arguing that democracy arises from above, O’Donnell and Schmitter (1986)
see democracy as a byproduct of elite conflict. When elites divide among themselves it
develops incentives for them to support democracy. Conversely, theories declaring that
democracy comes from below and see it origins in demands among workers initially through
mass protests or mobilization. Overall, the point is that liberal democracy is a cluster of
values, practices, and institutions that translate popular preferences into government policy,
subject to some limits to protect minority rights.

The United States of America generally shares in having democratic, liberal, and constitutional
values that inform its political traditions. As conceived in 1787, its Constitution is more
specifically indebted to a set of political values found in the liberal, republican, and legal
traditions indebted to John Locke, James Harrington, and William Blackstone. The original
logic for American government is often referred to as Madisonian democracy, a reference to
James Madison, one of the primary authors of the Constitution.

Madisonian democracy is depicted as a government set up to prevent tyrannies of the
majority (Dahl 1956). It does that through a complex process of dividing up and checking
political power to place limits upon the ability of a majority to suppress the rights of a
minority. The core of American democracy is both enabling majorities to translate their
preferences into governmental power while at the same time restraining it to prevent them
from abusing it.

As America has evolved over time, some have argued that it had become more demo-
cratic over time. Some assert that the original US Constitution and political system was
not democratic due to the presence of slavery and no constitutional language protecting
voting rights, among other factors. However certainly by the end of World War II the
US came to be recognized as arguably the most democratic state in the world and it took
on the role of promoting democratic values across the world. When the Berlin Wall fell
in 1989 and the Soviet Union broke up in 1991, many saw the US as having won the
Cold War, emerging the leader of a unipolar world supporting democracy.The United
States and Democratic
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I1I. DECLINE

A point was reached in the 1990s where the US was seen as the only surviving super-power
(Fukuyama 1992). It also was seen as embracing democratic values and institutions globally,
seeking to facilitate the transition of post-Soviet or communist states to democracies, and
also pressing to encourage non-democratic regimes to change (Hook 2019). Yet as noted
in the introduction, the twenty-first century so far has not been so kind to democracy in
America. Its global rankings has fallen. Why? There are several causes.

Economic inequality and economic restructuring. Thomas Piketty (2014) points to the fact
that in the 1920s economic inequality had risen dramatically in the United States, only to see
it fall after World War II. A combination of effects including the economic disruption of the
war and the emergence of social welfare measures brought the inequality down significantly.
But by the 1970s it again started to move up and since then there are indications that presently
the gap between the rich and poor in the US is at record levels. For example, according to
the United States Census Bureau in 2010 the richest five percent of the population accounted
for 21% of the income, with the top 20% receiving over 50% of the total income in the
country. This compares to the bottom quintile accounting for about 3% of the total income
(U.S. Census 2010).

A second study by the Center on Budget and Policy Priorities in 2010, drawing upon
Congressional Budget Office research, found that income gap between the top one-percent
of the population and everyone else more than tripled since 1973 (Goldberg 2012). After-tax
income for the top one-percent increased by 281% between 1973 and 2007, while for middle
class or middle quintile it increased by 25%, for the bottom quintile it was merely 16%.
Looking beyond income to wealth, the maldistribution has not been this bad since the 1920s.
According to the Economic Policy Institute, in 2007 the top one-percent controls almost
34% of the wealth in the country, with half of the population possessing less than 3%. After
the Great Recession of 2008, most of the economic gains have gone to the more affluent,
and during the pandemic that began in 2019, a similar pattern has emerged (Gould 2019)..

At the same time the US has seen economic mobility wane. Compared to other Western
Europe style governments, the United States has among the weakest mobility (DeLeire and
Lopoo 2010). Simply put, since the 1970s economic inequality had increased and social
mobility has decline. There are many reasons for these twin phenomena, including the
decline of labor unions, dismantling of the welfare state, and the loss of manufacturing and
restructuring the economy that have hit the poorest and the middle class the hardest.

All of these economic changes have political consequences. Although it would be impossible
to correlate them, these changes are correlated with declining trust in the US political system
as many question whether the government serves their interests. In fact, studies suggest
that the policy preferences of the public are not being enacted into law. Moreover, economic
polarization has also led to geographic polarization where the rich and poor live in different
areas and no longer interact (Bishop 2009).
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Political Polarization. The economic and geographic polarization is now producing a
political polarization where America is increasing dividing into rival political camps,
represented by the Republican and Democratic parties. Numerous studies point to the degree
of political polarization in the US, with the basis of the divide in economics, but also race
and policy preferences (Klein 2020; Hajinal 2020; Enos 2017; Marietta and Barker 2019).
This polarization was at the roots of the emergence of Donald Trump as president, and the
emergence of a political movement that both took over the Republican Party in the US. It
was a movement skeptical of the ability or willingness of the two major parties to serve the
interests of initially White Caucasian working class individuals without a college degree.
Since then, more working class have moved in the direction of supporting Donald Trump
and the economic, racial, and nationalist policies he embraced.

One result of this political movement was the storming of the US Capitol on January 6,
2021, in the believe that the presidential election had been stolen. This represented only the
second time in US history that the Capitol had been attached, Equally important, this event
broke a tradition that begin in the US in 1800 where there was acceptance by the losing party
in the legitimacy of the elections and acceptance of losing. Since then, polls also suggest a
partisan split in the believe in the fairness of US elections, with the Republican Party seeking
to restrict voting rights across the country.

Finally, the polarization has made it difficult for the US national government to legislate
or pass laws to protect voting rights or address the economic inequality in the country.
Effectively, the US has ground to a halt in terms of its ability to act to address some of it
most pressing problems. Overall, there are many indications that internally the operation
of US political institutions, and popular if not elite support for political values, is in decline.

III. CONCLUSION WHY AMERICA’S
DEMOCRATIC DECLINE MATTERS

The unipolar moment that the US had after 1989 and 1991 is gone. It looks less and less
like the end of history has arrived and America has won. The US squandered its American
century moment. After WW II the US GDP was nearly half of the global GDP. Today it
competes with the EU and China and soon may be surpassed by both. The rise of the BRICS
points to a collection of states not willing to concede American supremacy. In Russia one
finds Putin lamenting the breakup of the USSR as the greatest geopolitical disaster of the
20™ century and he appears bent on re-establishing the lost empire. The Eurasian Economic
Union, unification or cooperation agreements with Belarus, and the efforts to keep Ukraine
within its sphere of influence demonstrate Russia remains a major player.

China too is testing US global dominance. The Belt and Road Initiative is its effort to
expand its global economic influence. Its growing military confidence in the Pacific, the
repression of self-rule in Hong Kong, and impatience with Taiwan’s independence and
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desires to resolve unification soon demonstrate the challenge to US supremacy. Moreover
under Donald Trump across the world many countries questioned US willingness and resolve
to organizations such as NATO. The Ukraine conflict and Joe Biden’s statement that he will
not send troops there if Russia invades makes one wonder if Russia will be deterred. But
especially after the botched withdrawal from Afghanistan, many question across the world
what the US is willing to fight for now, and even in NATO small states such as Lithuania
wonder now if Europe is alone. Finally, the inward turn of the US under Trump and Biden
now make democracy less secure, with Freedom House pointing to several years where
democracy and individual rights, including in the US, are receding. Illiberalism is on the
rise, and there seems to be little resolve to challenge it. What at what point looked like the
global victory for democracy and American values is less certain today.

Why is this challenge to America’s global status significant? Historically, or at least since
World WarI1, the United States has made support of liberal democratic values as central feature
of its foreign policy. The state of US domestic politics, including a political consensus or
commitment to democratic values domestically, made it easier to advance democracy globally
(Small 1995). Now with the US internally divided and its own democratic commitment
called into question, is it no longer clear if it is in a position to defend democracy across the
world. This is not good news for countries such as Georgia or Ukraine, both of which need
US support to control threats to the emergence of democracy in their countries. In addition,
with the US being tested on many fronts internally and globally, it is perhaps no longer in
a position to come to the rescue for democratic threats across the world. Simply put, the
fragility of democracy in the US has lessened the image and status of America globally, and
it is simply no longer able to serve either as a role model of defender of democratic values
and institutions.

REFERENCES
1. Almond, Gabriel A., and Sidney Verba. 1963. The Civic Culture. Boston: Little Brown.

2. Bishop, Bill. 2009. The Big Sort: Why the Clustering of Like-Minded America is Tearing Us
Apart. New York: Mariner Books.

3. Christoph, James B. 1965. “Consensus and Cleavage in British Political Ideology, ” American
Political Science Review 59: 629 — 642.

4. Dahl, Robert A. 1956. A Preface to Democracy Theory. Chicago: University of Chicago
Press.

5. Dahl, Robert A. 1971. Polyarchy: Participation and Opposition. New Haven: Yale Univer-
sity Press.

6. Dahl, Robert A. 1976. Democracy in the United States: Promise and Performance. New Ha-
ven: Yale University Press.

7. DeLeire, Thomas, and Leonardo M. Lopoo. 2010. Family Structure and the Economic Mobil-
ity of Children. Washington, D.C. Pew Charitable Trust.

59



JIS6IR0 0°ILBSH0B0S Ne?

== JOURNAL IUSTITIA 2022, N3CALA. JULY

10.

11.
12.
13.

14.

15.

16.

17.

18.

19.
20.

21.

22.

23.

24.

25.

26.
27.
28.

29.

60

De Ruggiero, Guido. 1959. The History of European Liberalism. Boston: Beacon Press.
Diamond, Larry, et al., eds. 1989. Democracy in Developing Countries: Latin America. Boul-
der, Colorado: Lynn Reinner.

Enos, Ryan D. 2017. The Space Between Us: Social Geography and Politics. New York:
Cambridge University Press.
Freedom House. 2020. Freedom in the World 2020.
Fukuyama, Francis. 1992. The End of History and the Last Man. New York: Free Press.
Goldberg, G. S. (2012). “Economic Inequality and Economic Crisis: A Challenge for Social Work-
ers.” Social Work, 57(3), 211-224.
Gould, Elise. 2019. Decades of Rising Economic Inequality in the U.S. Testimony before the U.S.
Huse of Representatives Ways and Means Committee (March 27).
Hajinal, Zoltan L. 2020. Dangerously Divided: How Race and Class Shape Winning and Los-
ing in American Politics. New York: Cambridge University Press.
Hook, Steven W. 2019. U.S. Foreign Policy: The Paradox of World Power. Thousand Oaks,
CA: CQ Press.
Huntington, Samuel P. 1984. Will More Countries become Democratic? Political Science
Review 99: pp. 193-199.
Huntington, Samuel P. 1956. Civilian Control and the Constitution. American Political Sci-
ence Review 50: pp. 676-699.
Klein, Ezra. 2020. Why We re Polarized. New York: Simon & Schuster.
Lipset, Seymour M. 1960. Political Man: The Social Bases of Politics. New York: Anchor
Books.
Lipset, Seymour M. 1959. “Some Social Requisites of Democracy: Economic Development
and Political Legitimacy.” American Political Science Review. 53: 69-105.
Marietta, Morgan, and David C. Barker. 2019. One Nation, Two Realities: Dueling Facts in
American Democracy. New York: Oxford University Press.
Mcllwain, Charles Howard . 1958. Constitutionalism: Ancient and Modern. Ithaca, NY:
Great Seal Books.
Needler, Martin C. 1968. “Political Development and Socioeconomic Development: The
Case of Latin America.” American Political Science Review 62: 8§89-897.

O’Donnell, Guillermo, and Phillip C. Schmitter. 1986. “Tentative Conclusions About Uncer-
tain Democracies (part 4).” In Transitions From Authoritarian Rule” Prospects for Democ-
racy, edited by , Guillermo O’Donnell, Phillip C. Schmitter, and Lawrence Whitehead. Balti-
more, MD: The Johns Hopkins University Press, pp. 3-78.

Pennock, J. Roland and John W. Chapman. 1979. Constitutionalism. NY: NYU Press.
Pennock, J. Roland and John W. Chapman. 1983. Liberal Democracy. NY: NYU Press.
Pennock, J. Roland. 1979. Democratic Political Theory. Princeton: Princeton University
Press.

Piketty, Thomas. 2014. Capital in the Twenty First Century. Cambridge, MA: Belknap
Press.



Ne2

JIS6IR0 0ILB0B0S

2022, N3C™NLN. JULY JOURNAL IUSTITIA

30. Rostow, WW. 1971. The Stages of Economic Growth. Cambridge: Cambridge University

31.

32.

33.

34.

Press.

Rueschemeyer, Dietrich, Evelyne Huber Stephens, and John Stephens. 1992. Capitalist De-
velopment and Democracy. Chicago: University of Chicago Press.

Rustow, Dankwart A. 1968. “Modernization and Comparative Politics: Prospects in Research
and Theory.” Comparative. Politics. 1: pp. 37-51.

Small, Melvin. 1995. Democracy and Diplomacy: The Impact of Domestic Politics in U.S.
Foreign Policy, 1789-1994. Baltimore, MD: Johns Hopkins University Press.

United States Census Bureau. 2010. Income, Poverty, and Health Insurance Coverage in the
United States: 2010. Washington, D.C.

61



adMa3dy3o@N 0dMsNL 65435C2A3N
ddu6N3MmasNL 33 BJ

IMPRINT OF THE NEXT GENERATION
ON SCIENCE



Ne? JISH65220 0°ILBHOB0S
2022, N3C™NLN. JULY JOURNAL IUSTITIA

J00365336I30L LIIGXV3MEOLM
LIBIEG(NT IS 030 3I6LIBP3E5Id

bongbs 396 35dg
50bbgbols s Fgdbmemaogdols 9bogg@Lodg@o, 3Omazgbmao

039890580. Loobgm®mdszom s Logmdygbogocom @gdbmammaogdol g@sTdo 3md3oydg-
gm0 Jbgangdols asdmygbgdom dgbsdagdgeos mdol msbsdgodmgg gm@dom [oo-
dmgds. Ibodo Ggdbmemaoydo dow{gg9d0l dggaoe 0dgOmsgoslbdol Lobggdo
9RO 0bggfgds o 0goMag0s JMbBHOM@o 0bgm®dszogmo  Ggdbmamyogdol ob-
BOSLAOYJHOobY. Lobgandfogmgdls zox@geo 0blG®ydgbdgdol dgdggmdoms s
do390ms  xa9g8gool wobdo®gdom dgydaosm Lbgs Lobgadfogmgdols Fobssmdwgy
3ob65bmO30g@mb 30690dgH93900. s0bodbyeo Wl yJaogeo dmndgogdgdo bosbl
54969096 J39960L mo305330L99b65M056MbsL, Ylog@mbmgdsl, LEsbogy@Mmdsls, g3mbem-
dogy® dy®omdsl s 5839Obgdgb GmamaA i3 Loxs®m, sbiggg 3gddem m@asbobsio-
900l g9bJ30mbo@Mgdsl. 3 JmEgdygmmdsl goegy YROM gHoe SOHMPmgdl Logm-
0odo@obe 5Bm@gol dm@ol dgymobbdgdemds 30690dgHgzol  gobds@Hgoolmsb
©s353doMgdom. dom PRGM 0d Bmbbg, dm3 gl JmJdgoo Lsg@msdm@olem Lsds®m-
@g6M0g30 be@dgdo dgomme o6 gbgods jodg@msgeslbdgdols Lsgombgdol @ gayeno-
0905b. 259M0m05bgdygmo gMgdol m@ysbobsizools Fgbrgds aolyge boyinbgdo doowgls,
OmEgbsi ©m3ydgb@dol sgdm®gdo 39d 3obkgdgBwbgb 30dg@Logd ol dgJdbols 3@m-
39bL. dgbodsdolsw, LEsBool dobsbos 30dg@dg@gg0l Lods@mangd®ogo ©gxnoboiools
330 93> dmJdgeo bog@msdm@dolm bo®dgdol bygasbogmo aobdo®@gdols Loggydggenby.
9L 3o 360dgbganmgsbos 0dobomgol, ®m3 asbobsbmgdml 30dg@logdigdo sbogno bo®-
dgdol obgomsmgdols s dowgdol dglsda gdamdgdo s gobodo@@ml Lobgedfogmls
3obygbolidygdaosbo 3odg®Ji93o-

boggobde Lodgggdo: 30dgMdgBgas, dogmols godmygbgds, dgos@owgdaamo mogslibds

BILO3OR0

30090793935, OMamO 3 mogslbdol sbogro 3o@gam@os aoblibgogogds G-
©oogeo  bomds®o 3mJdgogdgdolash. 3090 dgB 93900, Jomysb asblbgsggdom,
‘dgodgngds  aobbm@zogmegl 3dgomdosh 3g@omedoE. sdobmsbsgg, jodg®dg-
®93900L 39dggmbdom dobobo doo{g3zs @S 0s@o@ol, s@odge  3mI30Y@gH Yo
JLgangdols aodmygbgdoms ©s LolBgdsdo ¢bgdbsdmgme dgo§ggom, dmbs9dg-
b0l abosbgdom, aoboan@gbomn b dsbo 3yamodgbom. slggg, 300gALogAEoLsb
Jmdpobodg Log@mbg @ os®ol dgbeyoymo 3mbiOgRyeo 3nmoBosy®o ©s

63



= JI6SR0 0ILBHOB0S Ne?
== JOURNAL IUSTITIA 2022, N3NLN. JULY

29ma®Mox0go Lobwg®gdom'. gl 3o 30og@msgslbdol obozos@m@bs ©s dgd-
LAY gogels sdenggl dglodgrgdgmdol 5bmbodyg@se wos®mbgl. dmfobssmdwgyols
0096050300 50l Lodnymg mogesdlbdger  Lobgadfogml dbbgg@dao  Lo-
bgendFogml Fobssdogy dgBo edobosbgdgemo dmJdgwgdgdols yobbm@zogag-
dobomgols Logdmigl 9B™ggdl, O3 MMy gdl amYms sa@glbm@ol aodmg-
@agbols s Lomsbom @gopo@gdsl.

2007 (gl glEmbgmols @s 2008 (ganl Lodo@mggerml Foboswdogy aobbm®-
(309 gd@ds  30dg®dg@Hg390ds  mgoelishobm obows  Jodg@msgosigomo dg-
Loden gd@mdbgdols aobgomo®gdol syiEomgdemds. glEmbgmoligeb goblbgsggdom
2008 Feools syg0bGmdo dylgmols ggog@sEosd bsjo@mggerml Fobsosmdwge go-
39639H93900 BOo030Yo bomds®o ImJdggdgdols oo gery@s® asbsbm®-
(30ge0s. 30dgMa5dm§ 393900l Fobodg Lodo®mggemm ool wwgdeg, 5blsjgmag-
dom gbos godmgymm 2019 Fanols 28 mJ@mddgdl Gylgmols dogd LoJo®mggeoml
Fobss@dwgy 3obbm®d0gagdymo Go@memdslid@odosbo 30d9@dg@ g5, @MIgaros
dolbbdmdes  LoJodmggeml  g3@odoggeo  0bgaslg®ygd@g®obsmgol  boo-
boli doygbgdol 3gawosg.  Lodmegomm «xsddo, s@bodbymmo 30d90dg@g50L dobo-
bo ogm Logodmggenml g@mgbygemo glogg@mbmgdol bgaygmays, Lobmasmgdsdo
dogego®gdols womgligs s LoJo@mggerml dmbsbangmdobmgol bosbols doygbg-
b5 Lbgowolbgs mAasbobsool, dom dmmols Lobgeoliygaamgdm LE®yducgdols
36J30mboMgdol dgag@bgdom.

‘dgoden gds 00 Jgols, @md boobgm@dsizom @gdbmamaogdol gasdo Lobgandfogm-
0o gOmgbymo Yloxg@nbmgdols 3meodogs gmgzybodgdygaos 30dg@lbogm39do
boggmo®o 06@g®gligbols o335y, Mo@ash 30dgdlogMg @ s®ols dgdmazs®y-
g0 30bi@gR o Lobwgdgdom, gl dob msbdgg 2odm§ 39390l JobdBody®
boboosol dgbl. 30d9MTg@d 93900l d9bgds dmombmgls, dmJdgoo bog@msdm@olim
Lodo@man gd®ogo ho@hml sbsgobol dgogasw, 08 Ggbwgbiogdol asdmgggmasls,
Amdgens  gomgsmolfobgbomn Lobgandfogmgdo dgdangdgb s@bodbya  mog-
slbdgoby 989JB05b gop0mgosl ws Lobgmdfogm 0bGgdglgdol ogsl. od
G030l 309390963 90L 3093963090 3b0dgbganmdsi gdbgdom  3odg@dgR939-
ol dglodiodgdmsw. Lsgombols od@goemdsls asbsdo®mdgdls obog, O®MI o@
s Lgomdl Log@msdm@obm bgadgsz@ g gds, GmMAgaoi §dgommE oMYy -
oMol 30690 dgHg3go0ls ©o 30dg@mdol Log@msdm@olm Lado®megd®og
bogombgdl. gOmog@mo bog@Omsdm@molm Losds@mangd@ogo ©migydgb@os 93-
Oebodkml godmaamgddo dowgdymo 3mbggbios ,,3009MEsbsPoymols dglobgd™.
0gdas gl 3mbggbios 3odgdlog@mzgdo dmIbs® oMM3ggzgdl goboboasogls
Lobbanols Lodo@menols 3mb@gdl@do s 0p0 @ gbgds 30690dgHg3gol, Gm-
3003 mdol Foddmgdol 9O m-g600 Gm@dsbs.

1. Michael Schmitt, ,,Computer Network Attack and the Use of Force in International Law: Thoughts on a Normative
Framework®, 37 Columbia Journal of Transnational Law, (1998-1999), 888.

2. Convention on Cybercrime, Budapest, 23.X1.2001, Council of Europe, https://rm.coe.int/1680081561 (Accessed April
23,2022).

64



Ne? JISH65220 0°ILBHOB0S
2022, N3C™NLN. JULY JOURNAL IUSTITIA

(fuce

U

30336%3dIBI3350L 3M6BIILBT0
553@0)5IMBOLM LOBOBMSRYN ISROL
353094363301 RIBOKOGOS

08O 93mdsdo 0dol bsggen gz, mey Gsdegbo dgodengds 30b9@gBggs  do-
ol godmygbgdsl Y@M gdmegl, 3b0dgbgermgsobos dogools godmygbgdols (3b9-
b0l doGomo gangdgbBgddo go®gg9gs. Log®msdm@obm ddgomdols o log-
Aobmgools YbObggalogmgsm bobgadfogmgdo dgmsbbdwbgb oo gmjgom
dogools 30dmygbgdols dmbm3meobsioolash ws dobo godmygbgds ©sogdgom dbm-
gomE 25dm0bsgeols dgdmbggggddo.

dogrols 20dmygbgdol  msbodgodmgg Log®msdm@obem Lbods@ma gd®ogo gobdo®-
B90> 989dbgos 2ogMmosbgdymo g@gdols m@asboboiool Falogdsl. wm jydgb-
Aol 03BH™MOgoL Ly@sm og30dogom dognols 35dmygbgds, mygd3s, 03530OM Y S,
3o0mgo@ol{obgl oM 339790 godmbsgaobo dgdmbggggdo.

2090ml  d9Jdbols gOm-gomo dobsbo ogm dg-20 Loyzynbgdo Log@msdm@olm
Lodo@meols dmg@bobgds. mog®gdds aoesfygodglb dg9g9ddbsm obgmo Lol-
®gds, OmIganoi ©ogRYdbgdbms Log@msdm@obm by dgs@mgbgdom bsgolico
3o 9d 9 gdgdols 35@0g0L3935L @ Log@msdm@olm bm®mdgdols wsigsld. dsmo
0 goemsbggom, gl 5930 gdgao 0ym dmdsgs@o momdgdols sbogro dbmgeom
mdolpob sbsogow.

dognols  2odmygbgdolis s jmbgmo@ol mobsdgo®mgg Lods@mengd®ogo @ g-
390®gds 0fggos 3og@ml [gbwgbomn s goblsgygm@gdomn o3 [gbrgdols dg-2
dybeools dg-4 3”(-]6{](?)0004, Aol 0obobdoE, gog@imosbgdbygao gMmgdols Mm@ sbo-
boool yggms (9300 Lobgedfogm mogl 03oggol Losg@msdm@mole g@moge-
0d95do 39Jo@0l ob dognols odmygbgdolsgsb bgdoldogdo Lobgedfogml @gdo-

AMO0go dngosbmdol s 3o ogy®o ©sdmygzogdbermdols Fobosswdwogy, 5b
bgd0ldogdo Lbgs gm@domn, Gmdgaoi gfobss@dwgagds goghml Jobbgdly.

30900l Tglpgdol dg-2 Igbaool dg-4 396]@ol gm@OIgeodgdowsb hobl, GmI
©m39dgb@ol 53@mEAgods Mol bogmew YBOM FGoGmem GHg®dobo dsaols yodm-
496965 s00hogl. mdo 3mbz®g@ e goms®gdsbyg doygmomgdl, @Gmdgerois, Gmym® 3
Fgbo, @30l godmiabopgdom 0fygds s bogol wowgdom dmsgdogds.  ™dols bm-
3o S3Mdoengols 30Mmdgddo Lobgand(ogmgdo o3 Fg@dobols boggmsw oyg-
bgdbgb Lbgs @9mdobgdl, doom dm@ols Lodbgo@m m3g@siosl, Gosms dg9Jdbsm
>0dds 0dobs, ®™d @dols odg@dognsg be@dgdl o@ sMg930696. dglsdsdolisg, ls-
9JOMSIM@0Lm 3Go]Boz0l pomgomolifobgdom syEoagdgmo 0gm asbbmaswgdiy-

3. Charter of the United Nations, http://wwwupdate.un.org/en/documents/charter/intro.shtml (Accessed April 23, 2022).

4. Matthew C. Waxman, ,,Cyber Attacks as Force under UN Charter Article 2(4)“, 87 International Law Studies Series, US
Naval War College, 44 (2011).

5. See supra note 3.

65



= JI6SR0 0ILBHOB0S Ne?
== JOURNAL IUSTITIA 2022, N3NLN. JULY

@0 (369000 533300 gbs. 5dgbow, dognols godmygbgdol Bg@mdobo 5g@mM0sbgdls
yggeos dognoldog® dmJdgogdsl, wofygdbygmo GOswoiogmo mdomn ©s ©sdmsg-
9090 Lobaobmgdm 0bi3ogbBom. gl dogols asdmygbgdols s3@dsangol §glo
50 5A0l @sdmogdygmo 0dsbyg, my Lobgawdfoxm  @s Godol LobgaFmwogdsl
d0ob0kgdl 93005@ gbmdsl Lodbgo®m jmbgaod@dol @@ml dol dogd yobbm@o-
I oo gbHOPIGoge J0dgrgdgool aodmbobs@or®. 39H0G, yog@mb Fo6-
n@dbox g gdols Log@msdm@obm Lobsdo@memd ,,bogospgsl boddgdo® godo
ndgs dognol godmygbgdol gofOm 0bEgM3M R 5300bY. 39Mdm, Js®mne oy -
@gdol Log@msdm@olm Lobodo@mamd @osaobs, @md Lobgandfoxml dog®
350 0bobyemo dogngdols dgoos@omgds s ao{g@mbs bbgs Lobgerdfogml {obe-
oedgy doeolidog® 3mJdggdgddo hols®msgom b0dbogl dogrols godmygbgodsly.

odobmabogyg, 9bws 5@0b0dbml, ®m®3 bgdoldogMo s®sdgamddgeo dmJdgogds oG
50§ 93L dognols 208myggbgdols bry@bdanl. dgmag db®og, ,,bogoMspcels LsJdgdo™
35900 do@nedlox g gdols Lolbods@mermd dogmoms, @md 3o@E0bobyao do-
@9d0l 5530bsbLgds 5@ FomImowygbl 0d Godols dmJdgwgdsl, dmIgao Ymobod-
O os dogrols 2s3mygbgdsl. gl go 0dsl bodbogl, @™ 30bgMM3g@Ms309d0L gobds-
boA (3090990 X 9Bl ©sxobsblgds @ dgodagds hoomgommls dogools go-
dmygbgdomd. sliggyg, s bsbodbsgos, ®md yog@ml {glogdol sgBmmgdds gs®o mdggl
dognols 25dmygbgdols (36905T0  g30bmdogy@o odyangdols bmdgdol dmob@gosby.
‘dgbododobow, 30dgOM3gMo300, MMAgaoi Jobbow olobogl bbgs Labgedfogmby
930b6m30 3960 bgdmJdgogdsl, 3@ s@ggl dognols yodmygbgdol boy@oels.

OmamO 3 30dgOlog®9d0,5L939 ol BoMamgdls ao@gom 35 M9y 03 JmJdgogdols
dognols a0dmygbgdo dohbggolomgol Lako®dms olgmo goBm@gdols gomgsaol-
Fobgds, Omam@gdoiss: @mboldogdol 3mb@dgdb@o; Lydogddo, G®Igandss -
293> 30mJdg0gds; Lodobbg; Fgdo@mgmds; yobb@sbgs s dggy0'. o3 o JBHmd-
030 oM gdmgdgdol dbgoggermdsdo dowgdol Logdgge by, g odg®ddg@ggoa
dooe{os dognolidog®o dmJdgogdols 0d mbgl, @mIganoi Ymsbsd®gds doanols
3odmygbgdsl, dgbsdanms omdgol, M3 gogoml {gbegdol 3g-2 dybeools dg-4
396JB0 gOEgmEgds 30dgalog®i3gby. dom YBO®, HM3 >@bodbymo wm jydgb-
B0 5O 23m535bmdlL dogrols godmygbgdol wgxn0bozosl. LogBmsdm@olm 36 ]-
G0gol obosgobo 3o d0560dbgdls, @M dognols odmygbgds o dgdmogo@mpa gds
dbo@me gOmo Fodol dsgnolidog®o dgmmegdom ©s  5g@mosbgdls  3069@ 039,

505306930370, Mg e s@ e, sS@o@ ga g s gen Lsdgomgdgdl. jodg@dognols go-

6. René Virk, ,,The Use of Force in the Modern World: Recent Developments and Legal Regulation of the Use of Force®,
2 Baltic Defense Review, 29-30 (2003).

7. Michael N. Schmitt, ,,The Law of Cyber Warfare: Quo Vadis?“, 25 Stanford Law & Policy Review, (Spring, 2014), 279,
280.

8. 1d., 280.
9.1d.

10. Antonia Chayes, ,,Rethinking Warfare: The Ambiguity of Cyber Attacks*, 6 Harvard National Security Journal, (2015),
507.

66



Ne? JISH65220 0°ILBHOB0S
2022, N3C™NLN. JULY JOURNAL IUSTITIA

(fuce

U

dmygbgds go @o dgdmbgggedo hoomgmgds jobmbogdom o6 3obmbyo®gdge gl
©5dM 3o dygeos 0doby, M9 GMym@ gobgdo@Bsgm dmJdge  Log@msdm@olm
be®dgdl, GmIengdoi dogol 2sdmygbgdols godmbsgamolo dgdmnbgggzgdol Gody-

agbl o 9b96.

dOROL 353MJI6IB30L LOIPMSIMBHOL™ LOBSBRIdHN30
®3DIR0@IdS 33O YILRIBOLS RS BORKOR(MOBRS6BH03IG()
bIRFIZGHGINIdOL 306IR300)

30900l [gbogds, Gmdgmoi goblobwgdogh Lobgedfogmms yOmogemmdgdols
donogo® [gbgdl, o hOwommms@esb@ogg®o by dgzagagds, bo@mb bowsdesd-
bgdenm ©m39dgb@o, Joowgl 1945 s 1949 {angddo. 0d 3gMomedo aenmdsgy®o
s G aombogry@o Lob@gdgdol dog@ godbg@log@Eol Logombgdols aomgsmol-
F0bgds, 496980305, 396 dmbgdbmEs, Goash oli dmdsgmol Lsgombl {omdm-
o gbs. dogbgosogem 5dols, Jbodwo 30d9Mdg@ 93900l Bmbby, dmJdgwo Logm-
05dm@0ler Lodo®magd@ogo bo®dgdols gobdo@Bgooli o930 gdammds oy
ol {9b®doado, doms Lobgand{ogmgdds Lomsbosme dgdermb 069 @ go-
mdsbmob sad@o®gds. o3 mgobsb@olbom 2013 (geols gog@ml Lodmog®modm
9JU3gOFms xRS odmsdgzgybs dobo dglody obys@odo, GmIaols Mmobsbdow

35900b (gbegds gogeye Logdhgby S@G{JQ’Q’{J?’OH-

G5 dggbgds hO®ommsFesbBogy®o by dgz@yegbols m@asbobsiool 3mbo-
305L LogAmsdm@olm Lods@merols s 3odgdlogdiol gOmog@mdods@mgdols
‘dglobgd, 2014 Genols 4-5 1gJBgddgal aods@myga gganlol bodo@byg dowgdearo
g3ero®o00l dobgogom, sgosblol [g3®o J399bgd0 dgmobbdwbgb, @md dm -
dgo Log®msdm@obem bods@mogno, dom  dm@ol aog@mlb [gbpgds ©s Logm-
05dm@0le  39dobo@odyeo  Lodo@maogno, aodmoygbgds g0dgdlog@dgdo. dsmo
ngogmsbgogom, 306903gBg3oL dgydenos dos{oml olgm bey@dels, Gmdao-
053 bog@mbgl dg9Jdbol gomgbya ©s g30me@@sb@ogy®d glog@mbmgdsl.
ob offgasl obgmogy ©gbH@gdeoam Bgegagol 0sbsdgedmgy bobmpswemgdy-
dobomgols, @mam® 3 3mbggbioy®do dg@gg9d0. gbodsdobow, bo@ml arowg@gdo
05bbdgdosb, HMI  3odgOmogosigs [oMdmowagbls domo  gmengd@oydo msg-
o330 d60dgbganmgeb 3md3mbgb@ L' 9B o, Ygelols LsdoGols wgges@siools
dowgdsdwg bosBml 30ogOmogesgol 396¢®ds glGmbgmdo 2009 §geol wsofym
Log@msdm@olie 3gegg0m0 3GmgdBol gobbm®Gogmgds. 3Gmgdol dobsbo oym
dmJdgeo Log@msdm@olm bo®dgools Logydgge by 3069MdgRg390meb ©s jodg-

11. Back to Square One? The NATO Cooperative Cyber Defense Center of Excellence, https://ccdcoe.org/back-square-one-
fifth-un-gge-fails-submit-conclusive-report-un-general-assembly.html (Accessed April 26, 2022).

12. The Wales Summit Declaration issued by the Heads of State and Government participating in the meeting of the North
Atlantic Council in Wales, September 4-5, 2014, https://www.nato.int/cps/ic/natohg/official texts 112964.htm (Ac-
cessed April 26, 2022).

67



= JI6SR0 0ILBHOB0S Ne?
== JOURNAL IUSTITIA 2022, N3NLN. JULY

OM3905309005b 3530 gdygemo bsjombgdol sbsgnobo. 2013 s 2017 Fangddo
25dm 399790 Gogobols Lobgmddwgsbgammgdo gbgods Log@msdm@oliom gJl3gm-
B9o0l bgogsl 030l mombdsbyg, my @Gmam® 9bos 25dmoygbmb Lobgerdfoxgmgdds
dmJdgoo bem@dgdo 30dg@Loga39do.

35900l (9legdol msbobdo, 9doddmgdol Loddm 3olygbolidygdgemos  Lo-
9gO0>dmGolm ddgoemdbols o Ylbog®mnbmgdol ©si3goby. gl dobpos@o dobs
ode g3l olbig®gaoyger gu@gdsdmboamgdsl, goblosbwgaml @s Godol dm -
d90969%0 9436056 Log@mnbgl Log@msdm@oliem ddgomdsl. Log@msdm@olim
ddgomdobsmngols Log®mbols dgddbols o6 dobo bgaymegol dgdmbggggddo
9dodAamgdols boddm, @magm®i §gbo, 00gdl goesFyzgdomgdgdl 0d bmdgdol
dogdol dgbobgd, @mdagdoi o>yEoegdgmos ddgomdol b@ybggm Loym-
Qo. o8 @mboldogdgdl dm@ol dmosb@gds Lbogg@mbol d9dJdbgen, sa@gbme
Lobgerdfogmlbmsb g3mbmdogy®o 9Omog@mmdgbols LOYmmsw o6 bofogrmd@og
3579396, Lo 30bogbm, Lobmgom, Ladsgam, Lagmb@Gm s Lbgs Lobol jmdybo-
3°300bs s o 3MmIsEoYMo YOHMogHmnmdgdol dgVgzgd o™ mg ydodamgdols
Lodkm doohbggl, ™3 >0bodbyao bmdgdo s@ s@ol Logds@olbo ddgomdols
olioogo, aogtml (glegdol 42-9 dgbanols mobsbdow, dols dgydanos  ao9-
Aol (930 Lobgadfoxnmgdl dogmomml Ladsgdm, Lobwgsm ws Lobdgergom
dogngdols  godmygbgdologgb?. Log@msdm@olem gJl3g@dms xaagol sb@om,
bgdoldog@o dmJdgogds, @mIgamoi s@bodbymo Fgbol gomgomolifobgdom
bm@GogeEgds, dgodangds agmolbdmdogl 30dg@dgbodan gdbermdgdols odm-
4969650, 56 dom [obooswdwgy 0gml dods@mygeo’®. jmagd@dogdo glosg@ombmg-
dols m3g@s0odo dgodangds hoghmml asgdml yggans (g3@0 ob 20033910
bofoao 9dodOmgdols Loddmlb dog®d Jomgdygamo aosfyzgdosgdols dgbsdsdo-
Lo, 23©gbo, Logtmsdm@olim ddgomdobsmngol bLog@mbol dgddbs o6 dolo
bgergmags Fo@dmoagbli 0d aodmbsjamols dgdmbggggol, Gmdgmms oMb,
530 o mboEsh 2odmdeobo®yg, 9dodOmgdol Loddkml aoesfyggdoagdols
bogyydggen by, Lobgedfoxgmgdl dgygdeosm godmoygbmb dogns ddgomdols
o> gbog@mnbmgdol YL@ ybgge bogmas.

3090mb (gbegdol 51-g dybano g0 dognoli asdmygbgdols Igmeyg godmbsgarols
‘dgdonbgggol gbgds. s@bodbyeo Iyberol dobgogom, aogdml {gg@ Lobgen-
ITogml oJgb obpogoysgy@o ob gmangddoyg®o mogesigol ggagds dob
Foboowdwgy aobbm®ogegdygemo dgosdomgdygao mogeslbdol dgdmbgggsdo,
300009 9d0dOMgdol Loddm s5@ doomgdl bmdgdl Log@msdm@olim ddgoomdols

13. The Tallinn Manual, The NATO Cooperative Cyber Defence Centre of Excellence, https://ccdcoe.org/research/tallinn-
manual/(Accessed April 26, 2022).

14. See supra note 3, 5.
15.1d.

16. Tallinn Manual 1.0 on the International Law Applicable to Cyber Warfare, (Michael N. Schmitt, ed.), Cambridge Uni-
versity Press, (2013), 71.

68



Ne? JISH65220 0°ILBHOB0S
2022, N3C™NLN. JULY JOURNAL IUSTITIA

(fuce

U

©s gbog@mbmgdols slsEsgse. Logtmsdmmolm hggyegdomo Lods@mearols
0obobdo, dgoodomgdygm mogeslbdsbyg 3sbygbo gbws oymlb osyEoggdgamo ©s
30M3mO 3090, sBobmsbogg, s@lgdmdls Iglsdyg gModgmoydos, o3 deolib-
dmdl Mgoa009d0b AMYEMdsL, by olgmo goms@gdol s@Obgdmbsl, @mEglsi
dgobog@mo ImJdggds goMEo3o@ 05", 3OM3MMEogEmds 3o bodbogl mobsds®-
bmdo®ogdol 3G0bE030l wsigom dgBgzol dmpgdogodsl, sby Lobgadfogmd @
9bs 25dm0ggbml 0dsbg IgBo dogs, o3 Lho®wgds dobbol dobow| ggew®.
@53 d99bgods sygEomgdenmdol gMoBgAoygdol ©ogsl, ol Lobgedfogmlbysb
dmomnbmgl 0dol ©9dmbLEA®oMgdsl, @md dob mogsbbdol, dsm dm@ols 3odg®-
‘d9®930L dglogoggdemoe dododms gggems ddgoemdosb gm@dsl 3mero@ozyco,
0 3g0d>@09M0,930bmdog@o s Lbgs 0blEOgbEgdol asdmygbgdbom,mydis
3960 doose{os dobobl o dognols godmygbgds @hgds gOmeg@m Lsdygom gdow
0og0sLbdol glohg@godesw. sdwgbow, 30d9MdgB 930l Fobos@dwgy aobbm@z0-

90 JOYEO0 053033000 M3JAS(300 530 goermdols, 3OM3MM30Ymdols ©o
OAMYmdols 3@0@gM0dgdmsb dglodsdobmodsdo ybps oymb.

G553 d99bgds  gmegdBoyg® mogesgol, 88 mgomlsb@olon 3bodgbgarmgsbos
hO@ogmsBasbBogydo bgandgiz@gegdols m@gsbobsiools dg-5 Igbaols ob-
bogngs. d9-5 Igbeools dobgogom, bo@dml F9300 J3946900 msbbdwgdosh, @md msg-
©obbds sgrosblols g@mo b dgBo [gg®o Lobgand(ogml (obssmdwgy gobobo-
@gds mogeslbdo gggams domgsbbg™. bo@ml ¢gelol Lodo@ol wgges@siools
05b5b3oE, hOogmsB@obBogydo Lodkm 30dg@dg@ 93900l gobbmd0gegdolisls
d9-5 Igbanols 25dmygbgdols dglobgd owsfyggdomgdsls doowgdl o 3990
‘d99:bgggol sbogobols boggydggebg™ gomo Ib@og, gl bodbsgl 0dsls, GmI do-
ol godmygbgdol 2odmbsjamols ‘dgdmbggggdmsb ©s3o3'doMgdogemo Log®msdm-
@olm bads@mnengd®ogo bm@mdgdo gOgeegds 30dgmdg@gg90by. Igmeg dbcog
30> o0 M0l d3o50m© oblobwgdymmo, my @o dgdmbggggddo dgodangds dg-5
dgbenols 5dmJdgogds 30690dgH 93900l dgbohg@gdemse ©s gl Wsdmgowgdygenos
(3O 3900 BoJBMIM0g0 35Mgdmgdgdols 03 gOMMbeomdsby, @M gdoz eowy-
9oL oo™ 3ybgdgb 3mengd@Boydo megEsiEgomo m3gMecool gobbm®zogmgdols
bokoMmgdodo. 53o3EOM Y s©, Ybos 0gml yomgsmolifobgdymo aog@ml §glbwg-
b0l 51-g Igbgoms s Log@msdm@olm hggyegdomo bods@mneon ©owygbogro
QoM gdo doaol godmygbgdolisl.

dogrols 25dmygbgdols Log®msdm@olim Lsds@mangddogo @gayeo®gdol sbogno-

17. See supra note 3, 5, 14.

18. Case Concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. the United States of
America), 1986, http://www.icj-cij.org/docket/ index.php (Accessed April 28, 2022).

19. Michael N. Schmitt, Preemptive Strategies in International Law, Michigan Journal of International Law, (2003), 55.
20. Id.

21. Founding Treaty — the North Atlantic Treaty, April 4, 1949, https://www.nato.int/cps/en/natohqg/topics 67656.htm (Ac-
cessed April 29, 2022).

22. See supra note 12.

69



= JI6SR0 0ILBHOB0S Ne?
== JOURNAL IUSTITIA 2022, N3NLN. JULY

ol Jgogaow, dgodengds omdgol, ™3 30odg@dsgmols aodmygbgds hHoomgangds
935bmbm, m9 dobo godmygbgds 5@ dggbodsdgds dmJdgwo Log@msdm@olm
Lodos@mneom oy gbog asdmbsgmols dgdmbggggdls o 3MoGg®oydgol. 396-
dmE, 30690m3905300lL aobbm@zogamgds dgbsdangdganos 0bpogo@ysg@o ©s
309300 msges330l Godamgddo s 9dodOmgdol Lodkml doge@ ddgzowm-
dolomgols Log@mbols dgJdbols o6 bgangmezol w@mML dowgdyeo aowsfygg@domy-

b0l boggydgge by, Jmengd@ogdo glog@mnbmgdol gbdybggmymaol  bmdgdols
3obbm@309egbobsbs.

3033%3IBI30L, FMIMABG 0)53RLBLAOL
ObOR0 LOLOL dI6OHBIdS

dognols godmygbgdols godmbsjanolio dgdmbggggdol Log@msdm@olie bods@me go-
0030 BoGa@gdoli sbogrobol dgogaoe 9bws omdgol, ™I obpogowysey@o
ob gmengdBoydo megesi3gol YR gdol godmygbgdol Log@msdm@oliem Lods®m-
@9d®030 boggydgganos dgoo@owgdymo mogoslbds. d33a0 930900 mobbdwgdosh,
Om3d 53 3mbdgJLE o dgosdomgdymo mogslbds yyeolbdmdl sj@oyd dmJdg-
©gdsls, gomyg sbigmo dmJdggdol asbbm@Eogmgdol Log@mmnbgl®.

dogbgosgo 0dobs, O™ gogdml (gbogdol 51-g dgbeoo 2obbobwg@oglh mog-
0533000 YR gdol obbm@E0gagdol boxyydggel, ol oG gobdo®@@ogl ‘dgoo-
Ao@gdae  0ogslibdol. ©m3ydgbdo o6 gbgds 03 3M0Hg®oydgools oy gbsl,
AmImols @AMy dmddgogds mogeslbdol boy@mdml s g93L. 2013 Fanols @o-
@0bol bobganddmgabganml sg@mdgdols — Log@msdm@olem gJl3g@@ms xaga0b
063 gM3@9Ho300m dg@ggol dgosdowgdygem mogslbdow dohbggol 3@o@ogygeo

9809396@ 0> >@bodbymo dmJdggbols gogegbols dol'd@odo. Bogobol Lobgend-
dgobgarml dg-13 (gbo Lobga(mwgdoo: ,,mog0533> dgos@omgdaao mogosl-
bdol [obsowdoga® d09momgdl, @md Lobgandfoxm, @mdgamoi aobos Lodobby
‘dgos@omgdygamo  mogeslbdol Fmeaslo jodgdm3gmsiools, ofgl mogosigol
YR gds. 305]B0godo dg@ggoL doldBodo s ggao 3oblobwg@oglh Gsdwgbsw
doo@{os m39Ms00d dgoo@smgdiyeo msgoslibdol bodbyal®. o8 mgsglsb@o-
oo Logy®omgdms, @md 259@ml do@mnedlbox e gdol Log@msdm@olem Lobe-
dodmerem ,,603505995L Lodgdo™ gobdod@Bogl, @md dsld@odols ©s dgogaol
300dgM09dgd0 mgolgd®ogo, Momwgbmdmogo gangdgbBgdos, @mdemgdoi byl
9Vymdgb dgosdomgdygemo mogslbdol ©oxgg@gbo®gdsl odsmm Lolsbmg®m
06300963 go0lp 6%,

23. Yoram Dinstein, War, Aggression and Self-Defense, Fourth Edition, Cambridge University Press, (2005), 165-169.

24. Kosmas Pipyros, Christos Thraskias, Lilian Mitrou, Dimitris Gritzalis, Theodoros Apostolopoulos, “A new strategy for
improving cyber-attacks evaluation in the context of Tallinn Manual”, 74 Computers and Security, (2018), 375.

25. 1d., at 376.

70



Ne? JISH65220 0°ILBHOB0S
2022, N3C™NLN. JULY JOURNAL IUSTITIA

(fuce

U

‘dgoo@omgdygemo mogeslbdol dggagdol pomgogolfobgdomn bodsbomdberogos
Goobols Lobgaddmgsbgeml s3@m®gbdol dog®@ 30d9®dgHggobomsb ©s3ogdo-
@go0m  dgdydoggdygmo  gobdo@Bgds. smbodbyamo  wmiyydgbGol 30-9 Fglol
dobggom, 3069OMogslbds 5ol 30dgMM3gMS30s, OMAgao >g@mosbgdls @m-
3003 9909300,51939 0030533000 M3gA53090L s 0fg93L 30Mmgbgdgdols Lbg-
ool ©Esb0sbgdsl, yoMEegomgdsl ob Logbgdol goxgydgdol, aoboagdgdsl®.
>0bodbyeo ggoboizos Josbodbgdls 0dobyg, A™MI  JodgOm3gasiools dgegyo©
doggbgdygamo  bosbo 9bws 0gml olgmo, @maym@lsi Joowgdebgb F®swoioygao
Lobwgom, bobdgagmm ©s Lodog@m doagdols 2odmygbgdol w@ml. Lgdombyeo
obo o gdol  2odmg930L ao®Mgdg 30dgMIg@agss 39 hoomgangds mogslb-
dols sbogr Lobgw, ®mdgamoi [o®dmdmdl gogdml (gbogdol 51-g ob hdwogom-

>AEobB0g9®0 bgendgi@ g gdols d9-5 Igbangdols sdmJdgogdols Loggydga gob?.

30090Logazol Labogmgdl ao®9dg g9bjgombodgds 30890T9@ 93900l ao63ds-
bo®3ogergdgen 5Bm@ms OomEgbmdsl b@Ewol. Log@msdm@olem Lsds@mengo-
©0g30 mgoelob@obomsi aog@ml {gbegdol 51-g dgbeo 5@ 5306309390 Lo-
bgendFogml Fobsomdwgy dododmyeo mogoslbdol aobdsbm@zogamgdgeno by-
b09JB0 gob dgodengds oymb, o3 o@ godm@oibogh o@slobgadfogmgddogo
oJBm®ol dogdsi sds my 03 Jggybols Fobooswdwgy dgBgzol dglsdargdenmdsls
bbgs Lobgend(oxgml Gg@o@m@oosb. 53 3mbdgdb@ddo 3Omaggbmao dsogen ddo-
B0 50b0dbogl, ®™m3 dmdogogo 30dgAm3gAs30960 93380056 gogdml do@mend-
Lboxgergbdols Log@msdm@olie Lobodos®mngrml gof@m 0b@g®d3dgdscost dg@ggol
3obdobm® 09 gdga  5JBMOMSb ©s3og3doMgdom. s@sbobgamdfogmgddogo by-
b09dBgd0bomgol 3odgdlbogdzg [o@mdmowygbl 0d ©mdgobls, bowsi 9RGM Swgo-
gosess  dgbadangdgano  dgBgz0m0 Mm3g@Ms309d0L Fo@dmgdobomgol dgbodsdolio
Lodygomgdgdols Im3mggde?.

‘dgodangds 0mdgol, GmI 30890TdgB 93> Fo®Imopagbl obgm mogeslbdsl, @mdg-
@0 3™d309BgOgeo Jugagdol dglsdengdenmdgbols godmygbgdom gzobmbme
3O0H0ge 0bgm®dszoyge LolEgdgddo s@fggl ws  domo gybjizombomgdols
‘d9890bgdom, Lbgoggedo 3sbo3ygasi3ogdom  J3gyboli megsigolbomgol, glse-
ambmgdobomgol, gobgoms@gdols 3@miglbolbomgols, Lobmysmgdolbomgols oligmo
>OLgdomo bosbols doggbgds dgydenos, AmIgmomsi 3mbggbEoy® ™m3gMsi0sl
YAM@@Egds. 39003, 300gOLogAEol dybgbowsb 2odmdeobsdyg, gOm Lobgandfo-
ol dgm@g Lobgadfogml Fobsswdwogy ombodbyeo dg@g30L gobbm@ogag-
0lols o3l dglodengdamds, @osdhglh 56mbody@ dmToboowdegage s d5390ms
N3 980l dgdggmbomn F@spoiogeo bomds®o dmJdggdgdol sFygdol gomgdy
dooggbml bosbo.

26. See supra note 16, 106.
27. See supra note 10, 482.
28. See supra note 7, 287.

71



= JI6SR0 0ILBHOB0S Ne?
== JOURNAL IUSTITIA 2022, N3NLN. JULY

RoL3360

L0bgmAdo30m s Logmdybogocom Bgdbmermaogdds dgigomgl s@s dbmamo
mdol (o®dmgdols gm@dgdo, s@sdge bgao dg9Tyg9l dgos@omgdbyao mogwslib-
dol bgansbosgn 0b@GgM3Gg@o30sL. dmddgoo Loghmsdm@olem Lods@maol bm®-
d960,350 do@ol gog0mb Fgbgds s hO®ogms@mmsbBoiy®o bgadga e gds
35900496905 3069MT9Bg390msb Jodomgdom, @swysb dsm dgydarosm dgvJdbsb
Lbogg@mnbg Lobgedfogmms gOHmgbye glog@mbmgdsl s obgmogg bosbo dmy-
Bobmb J399698L, Jom Lobmgomgdgdl, dmama 3 3mbggbcoy®ds 9@ 9390ds.

30090393 930L Log@msdm@olm Lodo®mergdbdog aoblobwgdgdoby Loyd@olosl,
35900b (gbegdol 51-9 s hOrwomms@esb@osyg®o bgyadgzdgagdols dg-5 dgb-
ggbools  boggydgganbyg, @odwgbodyg 35@5dgR@ol  2odmymezs  Jobobdgfmbognos.
30039 oy do, sbodbyeo Igbangdol mobobdow, dgos®omgdyemo mogwslib-
do oMol bogydggmo sbo@omgdbymo Lobgadforml dogd obpogoysgy@o
> JogdBoyco msgesgomo d9dsbobdgdols sbsdmJdgwgdbemse. dgmeg oy do,
30090390 930L ©9bBOYJ3ogmo dybgds odgnggs 0dol mJdol dglsdan gdenmdsls,
Amd 53 Bo3ol Jdgogosl Dgydeos dosw{oml dgosdmswgdyemo  mogwslibdol
beyg@d@l. Lfmogo o3 30mb@gJbEdo Gogobol Lobgenddmgsbgenmls 0b@g@m3dg-
Go30ol Jgegaom s@bsbodbogos, ®@md my jodg@msgoslbds 0393l ssdosbgdols
NobdOmgamdolomgols s@lgdomo bosbols doygbgosl, dom pod@sgomgdsl ob
Lo bgooli olg 2o839kgodsl, aobsway®gdsl, Amdmonsi Bgobogds Lobgerdfo-
Rob be@dogny@o gybjigombo@gds, (o@mdmowygbls dgos@omgdbym mogslibdsl,
oby dognols 20dmygbgdols yggesbg 3dodg Rm@OIsL Ymobodb@wgds. dgbedg Gogy-
‘do, 30dgMdgBgge oM dgodangds 0gmlb dgdmgzs@dameygao dbmerme Lobgad{ogm
S>JBM@om. 30dgOmsgslibdol asbdsbm@zogmgdgemos Amama i Lobgedfogm,
obggg s@slobgedfoxgmgd®ogo s@m@o. dom YBO®M,HMmI gog@ml §glwgdols 51-9
dgbano 5@ 5Fglgol Igbeywgsl 0dsbmsb ©s3ogdoMgdom, @md dg@Gggs be@o-
geogods dbmmme gOmo Lobgad{ogml dog® Lbgs Lobgerdfoxgml Fobssmdwgy,.

308090 B9dbmemaogdols Jow{gzgoo s@slobgmdfogmgdmog Fos®dmbsJdbgdls
oden g3l dgbod@ gdenmdols dgddbsb dgBgzomo 3odg@obli@Mdgbdgdo. 3 Lodys-

9dgo0l 25dmygbgdom Lobgad{ormgdls ob s@sbobgadfogmgddog sJ@dmagol
93bm J39960L Gg@o@maoosb dgydmosm  asdmofgomb 3mbggbzoy® m3g@s-
(3090bg 5M5bsgemgdo bosbo Bobogydow Lobmg®gdol yoszggmols ao®gdy.

Logy@omgdms, @md Gogobols Lobgeddwgsbgmmgdo o@ [Fo@dmowagbls Logsan-
gdygee dogools dJmby ©m39dgbHgdl. obobo dbmame YbOybggaymeals dm -
d900 Logdmsdm@olim Lodos@mangddogo bm®dgdols bgansbosgn 0b@Gg®3@g@oiosb.
‘dglodsdolo@, MMAmMAO 3 germdsgy@, sbiggg Mgaombogy@® Fm@oBgodo oy30-
@gdgemos Lobgendfogmgdl dm@ol  osBoydo woligylbogdols Foddosdmgs jodge-
Log®H oL LogHmsdm@olem Lads@magddogo sb3gd@gool m@sb@mgbgdol  omdm-
Loggbg®ganse. @gool@yg®o  mgsmmobggom dybomgobgds dgbadenms LE®e-
HI60I@L bgerlogdgmo ogol 3@ 3599a0 bobgedfogmgdobamgol dgGggomo

72



Ne? JIS6320 0ILBDHOBOS =
2022, N3C™NLN. JULY JOURNAL IUSTITIA

—

Sbo@o M39®M530900L goblobm@0gegdmsm s 3080w bogM3gdo Sbmbody®
dJomsdge slo®hgbo. 53 Bodol Jdgogdgdol megowsb slsomgdmse o900 g-
dge0s shogno Log@msdm@obm @ggodol — Log@msdm@olim 30dgH@gg0dol dgJdbs,
Amdgero3 2obbobmg@sgl Labgerdfogmms 3sbygbolidpygdaosh Ji3g3obmeb ©sgog-
‘do®gdyga (qlgdl 3069@LogMm39d0 s sbogmo be®Mdgdol bgardymamsmgol wosw-
39bL dglodsdol Log@msdm@oliey Lads®men gd®ogo 3sbygbolidygdamdols Labggdl.
9L 3amiglo bganls dgyFymdl 30dg@logdiol glsg@mbmgdol Yb@ybggaymesls

s Lobgandfogmms 3@oGoggeo 0bgm®dsioygeo Lobi@gdgdol ©soigsb.

058(d3633 IR0 ROBIGSBIGS

1. Antonia Chayes. ,,Rethinking Warfare: The Ambiguity of Cyber Attacks*. Harvard National Se-
curity Journal, (2015).

2. Back to Square One? The NATO Cooperative Cyber Defence Centre of Excellence, https://ccdcoe.
org/back-square-one-fifth-un-gge-fails-submit-conclusivereport-un-general-assembly.html.

3. Case Concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. the
United States of America), 1986, http://www.icjcij.org/docket/ index.php.

4. Charter of the United Nations, http://wwwupdate.un.org/en/documents/charter/intro.shtml.

Founding Treaty — the North Atlantic Treaty, April 4, 1949, https://www.nato.int/cps/en/natohq/
topics_67656.htm.

6. KosmasPipyros. Christos Thraskias. Lilian Mitrou. Dimitris Gritzalis. Theodoros Apostolopoulos.
,»A New Strategy for Improving Cyber Attacks Evaluation in the Context of Tallinn Manual.* 74
Computers and Security, (2018).

7. Matthew C. Waxman. “Cyber Attacks as Force under the U.N. Charter Article 2(4).“ 87
International Law Studies Series, the U.S. Naval War College, (2011).

8. Michael Schmitt. “Computer Network Attack and the Use of Force in International Law: Thoughts
on a Normative Framework.” Columbia Journal of Transnational Law, Volume 37, (1998-1999).

9. Michael N. Schmitt. “Preemptive Strategies in International Law.” Michigan Journal of
International Law, (2003).

10. Michael N. Schmitt. “The Law of Cyber Warfare: Quo Vadis?” 25 Stanford Law & Policy Revi-
ew, (Spring, 2014).

11. René Virk. “The Use of Force in the Modern World: Recent Developments and Legal Regulati-
on of the Use of Force.” Baltic Defence Review No. 10, Volume 2, (2003).

12. Tallinn Manual 1.0 on the International Law Applicable to Cyber Warfare, (Michael N. Schmitt,
ed.), Cambridge University Press, (2013).

13. The Wales Summit Declaration issued by the Heads of State and Government participating in
the meeting of the North Atlantic Council in Wales, September 4-5, 2014, https://www.nato.int/
cps/ic/natohqg/official_texts 112964.htm.

14. Yoram Dinstein. War, Aggression, and Self-Defence. The Fourth Edition, Cambridge University
Press, (2005).

73



= JI6SR0 0ILBHOB0S Ne?
== JOURNAL IUSTITIA 2022, N3NLN. JULY
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Abstract. In the era of information and communication technologies, computer networks can be
used to carry out modern forms of warfare. In light of technological advances, cyberattacks are
becoming more sophisticated and control over IT infrastructure is being lost. States can use digital
tools or enlist hacker groups to launch cyberattacks against other states. Such destructive actions
damage the defence capacity, security, stability, and economic sustainability of a country, and hinder
the activities of public and private organisations alike. The situation is further complicated due to
the lack of a common understanding of the definition of the term ,,cyberattack® among international
actors. Furthermore, the existing international legal framework does not regulate the issue of
cyberattacks. The Charter of the United Nations was adopted in the 20" century when the process
of creating cyberspace could not have been foreseen. Therefore, this article aims to explore the
legal definition of a cyberattack based on the reinterpretation of existing international norms. It is
important to examine the possibilities of the development and adoption of new norms in cyberspace
and clarify the responsible cyber behaviour of states.

Keywords: cyberattack, the use of force, armed attack

INTRODUCTION

Cyberattacks as a new category of attacks are different from traditional hostilities. Unlike
the latter, cyberattacks can also be carried out during peacetime. Furthermore, instead of
kinetic force, an attacker uses computer networks to gain unauthorised access to information
systems to disrupt or manipulate data. Also, cyber threat is not constrained by political and
geographical boundaries'. This allows the parties who initiate and carry out cyberattacks to
remain anonymous. The difficulty of identifying the enemy leaves room for the aggressor
state to take more destructive actions against the victim, making it difficult to identify the
aggressor promptly and respond appropriately.

The cyberattacks against Estonia in 2007 and against Georgia in 2008 highlighted the need

1. Michael Schmitt, ,,Computer Network Attack and the Use of Force in International Law: Thoughts on a Normative
Framework®, 37 Columbia Journal of Transnational Law, (1998-1999), 888.
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to develop cyber defence capabilities. Unlike the Estonian case, in August of 2008, the
Russian Federation launched cyberattacks against Georgia alongside conventional military
actions. Georgia still faces cyber challenges. For example, on 28 October 2019, the Russian
Federation carried out large-scale cyberattacks to damage Georgia’s critical infrastructure
again. Overall, the Kremlin conducted these cyberattacks in an attempt to undermine
Georgia’s national security, sow discord and disrupt the lives of the population of Georgia
by hindering the operation of various organisations, including the state authorities.

In the digital era, the national security policies of states focus on the protection of their
interests in cyberspace. Since cyberspace is not limited by boundaries, it amplifies the
scale of the accompanying challenges. The nature of cyberattacks requires analysis of the
current international legal framework and subsequent identification of the trends, by which
states will be able to respond effectively to these attacks and protect their interests. The
urgency of the issue is highlighted by the absence of international agreements that would
directly regulate the international legal issues related to cyberattacks and cyberwarfare. The
only existing international legal document is the Convention on Cybercrime, which was
adopted by the Council of Europe®. However, it deals with cybercrime and does not address
cyberattacks as a form of warfare.

DEFINITION OF THE USE OF FORCE IN INTERNATIONAL
LAW IN THE CONTEXT OF CYBERATTACKS

To explore, in the digital era, how a cyberattack can cross the threshold of the use of force,
it is important to define the core elements of the concept of the use of force. To maintain
international peace and security, the states agreed to derail from monopolising the use of
force and permit the use of force only in exceptional cases defined under international law.

The contemporary international legal definition of the use of force is based on the Charter of
the United Nations. The authors of the Charter wished to ban any use of force but at the same
time envisaged a few exclusions.

One of the reasons for establishing the United Nations was to modernise international law
in the 20" century. Leaders decided to establish a system that would be based on respect
for the obligations arising from treaties and other sources of international law?. From their
perspective, it was necessary to protect future generations from another world war.

Modern legal regulation of the use of force and conflict begins with the Charter of the United
Nations, and specifically with Article 2(4) thereof, which mandates* that ,,all Members shall

2. ,,Convention on Cybercrime®, Budapest, 23.X1.2001, Council of Europe, https://rm.coe.int/1680081561 (Accessed
April 23, 2022).
3. Charter of the United Nations, http://www.update.un.org/en/documents/charter/intro.shtml (Accessed April 23, 2022).

4. Matthew C. Waxman, ,,Cyber Attacks as Force under UN Charter Article 2(4)*, 87 International Law Studies Series, US
Naval War College, 44 (2011).
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refrain in their international relations from the threat or use of force against the territorial
integrity or political independence of any state, or any other manner inconsistent with the
purposes of the United Nations*®.

The wording of Article 2(4) of the Charter of the United Nations illustrates that the authors of
the document chose to use the broader term ,,use of force* instead of ,,war*. The latter refers
to a specific set of circumstances that usually begins with the declaration of war and ends
with the conclusion of a peace treaty. Such prohibition led to countries using other terms
such as ,military operation® to create a perception that they were not violating the norms
prohibiting war. Therefore, taking into consideration the international practice, it became
necessary to develop a broader concept. Thus, the term ,,use of force* covers all forms of
hostilities, both nominal wars and incidents falling short of an official state of war, which
ranges from minor border clashes to extensive military operations. Thus, the prohibition of
the use of force is not dependent on how the involved states prefer to define their military
conflict’. Furthermore, in its argument on a case concerning Nicaragua, the International
Court of Justice has rejected a narrow interpretation of ,,use of force®. The Court held that
a state’s arming and training of guerrilla forces engaged in hostilities against another state
qualified as a use of force’.

However, every unfriendly act does not cross the use of force threshold. In the case of
Nicaragua, the Court held that financing guerrillas, albeit an unlawful ,,intervention®, did not
rise to that level®. It is also noteworthy that the authors of the Charter of the United Nations
did not include measures of economic coercion in the notion of the use of force. It may be
concluded that cyber operations intended to economically coerce another state to engage in,
or desist from, a particular course of action would not amount to a use of force; nor would
financing a rebel group’s cyber operations’.

In assessing whether an event constituted a use of force in or through cyberspace, it is essential
to evaluate the following factors: the context of the event, the actor perpetrating the action,
the target and location, effects, and intent'®. Under these factual circumstances, whether a
cyberattack reaches an appropriate level of an act of violence that is equivalent to the use of
force, it may be concluded that Article 2(4) of the Charter of the United Nations applies to
cyberspace. Furthermore, the document does not provide an exact definition of the use of force.
The analysis of the international practice shows that the use of force is not limited only to one
type of coercive method, but rather combines kinetic, non-kinetic, regular, and irregular means.
Thus, the legality of the use of cyberweapon depends on the interpretation of the existing
international norms that determine the scope of the exceptional cases of the use of force.

5. See supra note 3.

6. René Virk, ,,The Use of Force in the Modern World: Recent Developments and Legal Regulation of the Use of Force*,
2 Baltic Defence Review, 29-30 (2003).

7. Michael N. Schmitt, ,,The Law of Cyber Warfare: Quo Vadis?*, 25 Stanford Law & Policy Review, (Spring, 2014), 279, 280.
8. 1d., 280.

9. Id.

10. Antonia Chayes, ,,Rethinking Warfare: The Ambiguity of Cyber Attacks®, 6 Harvard National Security Journal, (2015), 507.
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INTERNATIONAL LEGAL REGULATION OF THE USE OF FORCE IN
ACCORDANCE WITH THE CHARTER OF THE UNITED
NATIONS AND THE NORTH ATLANTIC TREATY

The Charter of the United Nations, which determines fundamental rules of relations among
the states, and the North Atlantic Treaty, the founding treaty of NATO, were adopted in 1945
and 1949, respectively. At that time, the issues of cyberspace could not have been taken into
consideration by the global and regional systems, as it was a matter of the future. Nevertheless,
in the face of growing cyberattacks, the need to clarify the existing international legal norms
to allow countries to properly adapt to digital reality has come to the fore. In this regard, in
2013, the Group of Governmental Experts of the United Nations (UN GGEs) published its
third report, according to which the Charter of the United Nations applies to digital space!''.

As for NATO’s official position on the interconnection between the existing international
legal regulations and cyberspace, the Wales Summit Declaration issued on 4-5 September
2014 states that NATO member countries agreed that international law, including
international humanitarian law and the Charter of the United Nations, applies in cyberspace.
They believe that cyberattacks can reach a threshold that threatens national and Euro-
Atlantic security. Their impact could be as harmful to modern societies as a conventional
attack. Therefore, NATO leaders affirm that cyber defence is part of NATO’s core task of
collective defence'. Furthermore, before the adoption of the Wales Summit Declaration,
the NATO Cooperative Cyber Defence Centre of Excellence launched an international
research project in Estonia in 2009. The Tallinn Manuals'?, published in 2013 and 2017,
provide the International Experts’ analysis of how existing international law applies to
cyber warfare and cyber operations.

According to the Charter of the United Nations, the Security Council is responsible for
maintaining international peace and security. This mandate gives the Security Council
the discretion to determine what types of actions threaten international peace. In the
cases of any threat to the peace, or breach of the peace, the Security Council decides
on the measures necessary to maintain international peace. Such measures may include
complete or partial interruption of economic relations, rail, sea, air, postal, and other
means of communication, and the severance of diplomatic relations, with an aggressor
state'’. Whether the Security Council considers that the aforementioned measures are
inadequate for maintaining peace, under Article 42 of the Charter of the United Nations,

11. Back to Square One? The NATO Cooperative Cyber Defence Centre of Excellence, https://ccdcoe.org/back-square-
one-fifth-un-gge-fails-submit-conclusive-report-un-general-assembly.html (Accessed April 26, 2022).

12. The Wales Summit Declaration issued by the Heads of State and Government participating in the meeting of the North
Atlantic Council in Wales, September 4-5, 2014, https://www.nato.int/cps/ic/natohqg/official texts 112964.htm (Ac-
cessed April 26, 2022).

13. The Tallinn Manual, The NATO Cooperative Cyber Defence Centre of Excellence, https://ccdcoe.org/research/tallinn-
manual/(Accessed April 26, 2022).

14. See supra note 3, 5.
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it may take action by air, sea, or land forces'’. Simultaneously, the International Group
of Experts agreed that any action undertaken based on this rule may be implemented by,
or against, cyber capabilities'®. All or some members of the United Nations may become
involved in a collective security operation according to the decision taken by the Security
Council. Thus, threats to international peace, breach of the peace, or act of aggression
thereof constitute the exceptional cases in which countries may use force to ensure peace
and security based on the permission of the Security Council.

Another exception to the general prohibition of the use of force is defined by Article 51 of the
Charter of the United Nations, according to which each member of the United Nations has
the inherent right of individual or collective self-defence if an armed attack occurs against
it until the Security Council has taken measures necessary to maintain international peace
and security'’. According to the International Customary Law, a response to an armed attack
should be proportional and necessary'®. In addition to this, it should be mentioned that the
criteria of proportionality and necessity are supplemented by the third criteria of need for
the imminence of response'®. The principle of proportionality limits any defensive action
to that necessary to defeat an ongoing attack or to deter or pre-empt a future attack®’. As for
the principle of necessity, to meet this criterion, the state should demonstrate that it used all
peaceful means including diplomatic, economic, judicial, or other measures for deterring an
armed attack including a cyberattack. However, the state was unable to achieve this goal. It
had to use force against an attack because all non-forceful options were exhausted.

As for the collective defence, Article 5 of the North Atlantic Treaty is noteworthy in this
regard. Under Article 5 of the North Atlantic Treaty, NATO member countries agree that
an armed attack against one or more of them shall be considered an attack against them
all*!. According to the Wales Summit Declaration: ,,a decision as to when a cyberattack
would lead to the invocation of Article 5 would be taken by the North Atlantic Council on
a case-by-case basis*“??, This means that, on the one hand, international legal norms related
to the exceptional cases of the use of force apply to cyberattacks. On the other hand, it is
not determined in which cases Article 5 should be invoked for deterring cyberattacks, and
it depends on a set of factual circumstances that would convince the leaders of the need
for a collective defence operation. In addition, the scope provided by Article 51 of the

15. 1d.

16. Tallinn Manual 1.0 on the International Law Applicable to Cyber Warfare, (Michael N. Schmitt, ed.), Cambridge Uni-
versity Press, (2013), 71.

17. See supra note 3, 5, 14.

18. Case Concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. the United States of
America), 1986, http://www.icj-cij.org/docket/ index.php (Accessed April 28, 2022).

19. Michael N. Schmitt, Preemptive Strategies in International Law, Michigan Journal of International Law, (2003), 55.
20. 1d.

21. Founding Treaty — the North Atlantic Treaty, April 4, 1949, https://www.nato.int/cps/en/natohqg/topics 67656.htm (Ac-
cessed Last seen: April 29, 2022).

22. See supra note 12.
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Charter of the United Nations and the International Customary Law should be taken into
consideration in the case of using force.

Analysis of the international legal regulation of the use of force would suggest that the
use of cyber force is illegal if it does not comply with the exceptional cases and criteria
established by the existing international law. Cyber operations should be carried out within
the scope of individual and collective self-defence and based on a decision made by the
Security Council in the cases of threat to the peace, breach of the peace, or act of aggression
while implementing collective security measures.

DEFINITION OF A CYBERATTACK AS ANEW
FORM OF ATTACK

The analysis of the international legal framework for the exceptional cases of the use of force
suggests that an armed attack represents the international legal basis for exercising the right to
individual or collective self-defence. In addition to this, scholars agree that an armed attack is
an active attack that has already taken place, rather than the threat of such an attack?.

Although Article 51 of the Charter of the United Nations determines the basis for exercising
the right of self-defence, it does not define an armed attack. The document does not determine
the criteria, based on which an action rises to the level of an attack. In this regard, Rule 13
of the Tallinn Manual entitled ,,Self-Defense against Armed Attacks™ states that ,,a state
that is the target of a cyber operation that rises to the level of an armed attack may exercise
its inherent right of self-defense. Whether a cyber operation constitutes an armed attack
depends on its scale and effects* (Tallinn Manual, 2013)*.

The Nicaragua case is significant in the context of the ,,scale and effects* model assessment.
In the Nicaragua Judgment, the International Court of Justice initially identified the ,,scale
and effects* criteria as those qualitative and quantitative elements that help differentiate an

,,armed attack® from ,,a mere frontier incident*?>.

Given the consequences of an armed attack, the definition of a cyberattack developed
by the authors of the Tallinn Manual is significant. According to Rule 30 of the document,
»A cyberattack is a cyber operation, whether offensive or defensive, that is reasonably
expected to cause injury or death to persons or damage or destruction to objects”?. This
definition indicates that the harm caused by a cyber operation should be similar to the

23. Yoram Dinstein, War, Aggression and Self-Defence, Fourth Edition, Cambridge University Press, (2005), 165-169.

24. Kosmas Pipyros, Christos Thraskias, Lilian Mitrou, Dimitris Gritzalis, Theodoros Apostolopoulos, “A new strategy for
improving cyber-attacks evaluation in the context of Tallinn Manual”, 74 Computers and Security, (2018), 375.

25.1d., at 376.
26. See supra note 16, 106.
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harm caused by conventional sea, land, or air forces. A cyberattack that does not result in
serious casualties might not be qualified as a new form of attack that provides grounds for
the application of either Article 51 of the Charter of the United Nations or Article 5 of the
North Atlantic Treaty?’.

Operating cyberspace without borders increases the number of actors carrying out
cyberattacks. From the international legal point of view, Article 51 of the Charter of the
United Nations does not specify who can carry out an armed attack against a state. This
does not exclude the possibility of an attack against a state by a non-state actor from the
territory of another state. In this context, Professor Michael Schmitt highlights that future
cyber operations will weaken the ICJ’s narrow interpretation of actors of armed attacks. For
non-state actors, cyberspace is a domain where it is easier to acquire appropriate means for
carrying out offensive operations?.

A cyberattack can be defined as an attack that uses the capabilities of computer networks
to unlawfully gain access to critical information systems, disrupt or manipulate data to
undermine the country’s defence, and security, impede the development of a state and cause
harm to the society with the scales and effects of the damage equivalent to a conventional
operation. Furthermore, the nature of cyberspace allows a state to remain anonymous while
attacking another state, and cause harm by enlisting a group of hackers, without conducting
conventional military actions against the country.

CONCLUSION

Information and communication technologies have transformed the forms of warfare
and facilitated the reinterpretation of an armed attack. The existing international legal
norms, including the Charter of the United Nations and the North Atlantic Treaty, apply to
cyberattacks because the latter can threaten the national security of states and cause as much
harm to countries and their societies as conventional attacks.

Given the above, it is important to clarify some parameters of the international legal definition
of a cyberattack based on Article 51 of the Charter of the United Nations and Article 5 of
the North Atlantic Treaty. First, according to those articles, an armed attack represents a
legal ground for a victim state to use individual or collective defence mechanisms. Second,
because of the destructive nature of a cyberattack, such action can reach a threshold of
an armed attack. In this context, based on the interpretation of the Tallinn Manual, it is
noteworthy that if a cyberattack causes serious injury or death to persons or damage or
destruction to objects which hinders the ordinary functioning of a state, it is an armed attack,
1.e., equivalent to the most severe form of the use of force. Third, the notion of a cyberattack

27. See supra note 10, 482.
28. See supra note 7, 287.
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should not be limited by a state actor. Such destructive actions can be carried out by both
state and non-state actors. Furthermore, Article 51 of the Charter of the United Nations does
not provide for a limitation that an attack is carried out only by one state against another. The
advances in digital technologies allow non-state actors to develop offensive cyber tools. In
particular, if a non-state actor carries out a cyber-attack through the sponsorship and within
the territory of a sponsor state against the other state, such a cyberattack may trigger an
invocation of the right to defense.

It is noteworthy that the Tallinn Manuals are not binding documents. They only provide
the reinterpretation of the existing international legal framework. Therefore, it is
necessary to hold active discussions among states in both global and regional formats to
eliminate ambiguity in international legal aspects of cyberspace. From a realistic point
of view, ambiguity may be strategically advantageous for certain states to launch new
offensive operations and remain anonymous in a new operational domain of the digital
world. However, new technological advances with their opportunities and challenges
will facilitate a dialogue among actors of the international community to think about a
new international regime — an international cyber regime. The international cyber regime
will define the rules for responsible behaviour of states in cyberspace, and establish the
relevant forms of international legal accountability for those who will violate the new
norms. This process will help ensure cyber security and protect the critical information
systems of states.
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CHALLENGES FACING TRIALS BY JURY

Nino Shengelia

PhD candidate Caucasus International University

Abstract. The institution of a jury trial, which is part of the Anglo-American legal system, is well
established in a number of countries, including Georgia. A jury system has both advantages and
disadvantages. On the plus side, it promotes the existence of a healthy legal system and protects the
public in the sense that political leaders are not able to abuse the criminal justice system to silence
their opponents. At the same time, its main disadvantage is possible bias on the part of jurors towards
defendants. This article analyses the risks associated with a jury system in light of technological ad-
vances, in particular when jurors obtain information from social networks. In the age of social media,
the institution of a jury trial faces a new set of challenges.

Keywords: Trial by jury, social media, fair trial

INTRODUCTION

The concept of the institution of a jury trial first emerged in Britain following the Nor-
man Conquest of Britain. Its early functions were very different from those of today. At
an early stage, in England, jurors acted as witnesses who used to provide information
on local matters. However, they gradually became arbitrators in both civil and criminal
disputes.

A position gradually developed that jurors should know as little as possible about the facts
of the case prior to a trial.

From Britain, the jury system spread to many countries, especially the British colonies. This
system was particularly firmly established in the United States.

A trial by jury is considered a fundamental part of the English legal system, although only a
small number of cases are currently tried by a jury. It is believed that this institution plays a
crucial role in ensuring that the criminal justice system works for the benefit of society rather
than unjust leaders.

Among the useful arguments in support of the institution of a jury trial is that it promotes not
only a sound criminal justice system but also a healthy society where political leaders are not
able to abuse the criminal justice system to silence their opponents.
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INSTITUTION OF A JURY TRIAL IN GEORGIA

The institution of a jury trial was first introduced in Georgia during the Democratic Republic
of Georgia. The institution was abolished after the loss of Georgia’s independence, and was
re-introduced in 2004 through a constitutional amendment.

Ana Dolidze, a legal scholar, writes that ,,people’s participation in the administration of jus-
tice was observed in Georgia from time immemorial. For example, the participation of the
population in the judiciary is referred to by researchers in Ajara during the period when Ajara
was part of the Ottoman Empire. Although justice was formally administered by a ,,Kadi*, a
judge appointed by the Empire, who was also the head of the local executive authorities, the
population’s trust in formal institutions was low. Sources indicate that the law was enforced
by people united in an ,,0lka* which heard cases and issued decisions*!.

It should be noted that in Georgia, as well as in a number of post-Soviet countries, the in-
stitution of a jury trial has not gone through a path of historical development. Irrespective
of whether any form of public participation in the judiciary existed in certain parts of the
country or throughout the country (the Law on the Introduction of Jury Trials was adopted on
17 January 1919?), it was not of a systematic and continuous nature. After the collapse of the
Soviet Union, in addition to Georgia, the institution of a jury trial was introduced in Russia,
Kazakhstan, Kyrgyzstan, Ukraine, and Azerbaijan.

»In 2009, amendments were made to the Criminal Procedure Code of Georgia, according
to which the classical model of a jury trial was established in Georgia, which entails a strict
separation of functions between the judge and the jury. In such case, a jury delivers a verdict
on the guilt or innocence of a defendant, and a judge imposes a sentence on the person found
guilty, and rules on various procedural issues. Until then, there was a hybrid model of the
institution of a jury trial in Georgia, according to which the judge and the jury jointly ruled
on the issue of the guilt and sentencing of a defendant.

ADVANTAGES AND DISADVANTAGES
OF THE INSTITUTION OF A JURY TRIAL

This paper aims to analyse the advantages and disadvantages of the institution of a jury
trial, and to show how effective this institution is in today’s information-saturated world,
because, as mentioned above, one of the main requirements of the institution of a jury trial

1. obs @merody, ,.bogoi Jboxgmms balbods@memm Lsdo@mggenmdo ©s dolo Jgbodsdolmds sesdosbols
PR gosms  ggOm3ga  3mbggbosbmsob, ssdosbol Ygmgdgdo s Lado@mmols ¢bgboglmds, dgew.
3mbLESbR0by gmdggaos, 2013, o5. 4

2. Ibid.

3. @0y 33070 dgogro. wsgom bydzodg. 65503 Jboxgmms bolsdo@menm s dobmsob ©sgsgdodgdymo
Logombgdo Lodo@mggam@o®, ,,boggoi dbsxgmmms 0blBodygdo, megolgdy@gosbo s 3OMdagdgdo®,

3°845b00l Log@mmsdmdolem 9bogg@lodgdo, Lag@msdmmolem Lsds@meol 3gerggomo 0bb@ody@o, yo-
3033990 mds ,,96039@boano®, 2017
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is to ensure that jurors are informed as little as possible about the facts of the case at hand
prior to a trial.

Doctor of Law, Professor Mindia Ugrekhelidze, says that the Strasbourg Court re-
viewed the case of Taxquet v. Belgium, and notes that the Strasbourg Court ruled that
»a jury trial in this case cannot be considered a real trial, because there is nothing
substantiated there*.

Ana Dolidze notes that ,,special attention should be given to the explanations provided by
judges in cases of complicity in the crime. As it appears from the case of Taxquet, the clarity
and specificity of the explanations of judges are especially important in such cases. Since
the sentence is notified to the defendants without justification, it is the judges’ explanations
that individualise the guilt of each defendant in complicity cases, and determine the degree
of complicity. The situation in Georgia is complicated by the fact that current legislation
obliges jurors participating in a trial to familiarise themselves with the content of plea bar-
gains available in the case. Such practices are unacceptable in the United States, the home of
the institutions of a jury trial and plea bargaining*.

Doctor of Law loseb Kelenjeridze underlines the risks arising from a failure to substanti-
ate a judgment: ,,In a jury trial, there is a risk that citizens elected as jurors, contrary to the
evidence, may knowingly show bias in favour of or against the defendant, out of solidarity
or on some other grounds. Such an instance is known as nullification. The absence of the
substantiation of a judgment gives them every opportunity to do so“®,

The main arguments in favour of a trial by jury is that it ensures that the people’s voice is
heard in the justice system and there is less risk of bias on the part of a jury.

Arguments against the above advantages are that jurors lack legal education, which prevents
them from properly assessing evidence. Emotional factors influence them more than a judge
who tries to be impartial. In addition, the fact that jurors are not accountable is contrary to
the principles of democracy.

Bias may arise from jurors’ attitude towards famous people. Examples include the cases of
the American football star O. J. Simpson and the ,,King of Pop* Michael Jackson. In the
case of O. J. Simpson, the jurors were only Blacks and Latinos. Jackson’s trial witnessed an
unprecedented activity by his fans in the street. Many people believe that these stars did not
receive the punishment they deserved. Consequently, these cases contributed to the deepen-
ing of distrust towards the institution of a jury trial, when in fact the task of the institution is
to increase public trust in the judiciary.

4. Jury trial institute Ge.pdf, p. 4

5. obs @m@ody, ,box03 Jboxgmms Lolbsdo@mmm Lsds@mggarm@o s dobo glodsdobmds ssdosbols
YR gdoms ga@m3gm  30mb3gb30slmsb”, ssdosbol gR@gdgdo s Lsds@marols gbgbsglmods, Ggw.
30bLE6HbY 3m@3geos,2013, ag. 15

6. http://dl.sangu.edu.ge/pdf/dissertacia/iosebkelenjeridze.pdf, p. 137
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CHALLENGES FACING TRIALS BY
JURY IN THE DIGITAL AGE

In addition to these general arguments, another issue arises due to the peculiarities of the digital
age. The rise of the digital world and the rapid and widespread dissemination of information
have raised the pressing question of whether objective jurors can be found in the digital age.

Before the digital age, finding impartial jurors, even in high-profile cases, was not so dif-
ficult. After being elected, jurors had to maintain an impartial status, not discuss the case
with anyone, and avoid radio, television, and newspapers. Today, the same approach does
not work.

There are very few people who can go without using a smartphone or social media for a
whole day, or even a whole week.

Many people share different moments of their lives with others in real time through social
media, which is incompatible with the functions of jurors.

Today’s jurors have much more information available to them. Where once it was difficult
to obtain information about a crime or a defendant, especially in a case that involved ordi-
nary people and not celebrities, now information about any defendant can be obtained with
a single click on the Internet. Previously, if information disappeared from the news, it was
impossible to find it, but now it can easily be found online.

1. Jurors mainly commit the following types of violations with regard to social media:They
use the Internet to obtain additional information about a particular case. Jurors are required
to form an opinion about a particular case based on the evidence they hear in the courtroom,
but the research they do on the Internet shapes a certain attitude towards the figures of the
case in advance.

2. Jurors are not allowed to publish ,,a post® or ,,a tweet* on social media or to comment on
someone else’s post during the court hearings, although many such cases occur in different
countries. In some cases, there is a timely response to impermissible activity on social me-
dia, and jurors are removed from the trial. However, such actions cannot always be control-
led, which raises serious questions about the jury system.

3. A social network facilitates the possibility for a juror to communicate with the defence or
the defendant, which is unacceptable.

Article 6 of the Convention on Human Rights provides that ,,in the determination of his civil
rights and obligations or of any criminal charge against him, everyone is entitled to a fair and
public hearing within a reasonable time by an independent and impartial tribunal established
by law*’. However, this right may be jeopardised in the age of social media. The jury system
is of particular note in this respect. There are examples of the removal of jurors from the trial,
disrupted trials, and criminal liability of jurors for their activities on social media. Below we
will discuss some of such high-profile cases.

7. European Convention on Human Rights, Article 6(1).
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In 2016, two jurors were charged in Australia for deliberately not following the judge’s di-
rection, disobeying his request, and carrying out Internet research regarding the case at hand.
They were found guilty because it was considered that such conduct could undermine the
reputation of the jury system as an honest system, and pose problems for the administration
of justice in general®. Both jurors were fined USD 3 000 each.

In Britain, juror Kasim Davey wrote a strongly-worded message on Facebook during the
trial of a man for sex offences. His posting suggested that he was going to find the defendant
guilty. He wrote, using offensive words, that he always wanted to punish a paedophile, and
now he had an opportunity to do so within the law.

Davey was discharged from the jury for this post. He explained his behaviour by saying that
he believed he was only prohibited from using the Internet to carry out research. Neverthe-
less, the judge found his explanation untruthful. He noted that Davey made clear to his Face-
book friends that he would rely on his prejudices and not on the facts of the case.

Juror David Beard researched information about the fraud case via the Google search engine
and shared it with fellow jurors. The trial collapsed, and it became necessary to hold a retrial.
Sir John Thomas and Sir Nigel Sweeney, judges at London’s High Court, sentenced Davey
and Beard to 2 months imprisonment’.

The disadvantage of the institution of a jury trial in terms of the selection of impartial jurors
in the digital age became evident in the case of Dzhokhar Tsarnaev, convicted of participat-
ing in the 2013 Boston terrorist act.

On 15 April 2013, a horrific terrorist act was carried out in Boston, during which partici-
pants in a marathon were bombed. Three were killed, and hundreds were injured near the
finish line. Police identified the perpetrators of the bombing, brothers of Chechen origin
Temirlan Tsarnaev and Dzhokhar Tsarnaev. The brothers were citizens of Kyrgyzstan and
the United States. Temirlan was killed in a clash with police, and Dzhokhar Tsarnaev was
imprisoned.

Dzhokhar Tsarnaev’s lawyers requested that the trial not be held in Boston, as it would be
impossible not to violate voir dire, or select impartial jurors, as the media intensively cov-
ered the Boston terrorist act. The judge rejected the defence’s request'’.

Out of a potential 1373 jurors, 265 candidates were called on the basis of individual voir
dire. They were given a 100-point questionnaire. One of the demands of the lawyers during
the individual voir dire was to find out whether potential jurors had access to the media.

After Dzhokhar Tsarnaev was sentenced to death, the defence appealed the decision. The

8. Registrar of the Supreme Court of South Australia v C [2016] SASC 93 (22 June 2016), http://www§.austlii.edu.au/
cgi-bin/viewdoc/au/cases/sa/SASC/2016/93.html {26.03.2022}.

9. https://www.gov.uk/government/news/two-jurors-convicted-for-internet-use {25.01.2022}.

10. Boston Bomber’s Death Sentence Should Not Have Been Vacated Based on Insufficient Voir Dire [United States v.
Tsarnaev, 968 F.3d 24 (1st Cir. 2020).]. https://www.washburnlaw.edu/publications/wlj/online/volume/60/mccoy-
boston-bomber.pdf, p. 105.
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defence’s argument was that the jury was not impartial: two jurors lied under oath about
their comments on social media. It turned out that one of the jurors had tweeted 22 times
about the bombing. She also commented on the psychological problem she had during the
search for Tsarnaev. The juror herself was at work at the time, while her family was locked
up at home. The juror concealed information about her activity on social media during the
selection of the jury''.

Despite the court order, the second juror posted on Facebook that he had been selected as
a juror. One of his friends wrote a comment telling him to contribute towards sending him
(i.e. Tsarnaev) to prison where he would be taken care of. Another friend wrote that the guy
should be sent to hell. Despite the request of the defence, Judge O’Toole refused to question
the jurors and discharge them from the jury'2.

In 2019, based on the arguments put forward by the defence, the Court of Appeal held that
the judge had failed to provide a fair trial and overturned the decision sentencing Tsarnaev
to death. The case was sent back for retrial. The opponents disagreed with this decision, and
in October 2021, the US Department of Justice again presented arguments to have the case
of Tsarnaev’s death sentence re-examined. On 4 March 2022, the Supreme Court upheld the
decision sentencing Dzhokhar Tsarnaev to death. Judge Clarence Thomas wrote: ,,Dzhokhar
Tsarnaev committed heinous crimes. The Sixth Amendment nonetheless guaranteed him a
fair trial before an impartial jury. He received one*!".

This case sets a precedent and proves how difficult it is to act within voir dire in the age of
social media. Even in a country like the USA, which has enormous resources and a long-
established tradition of the institution of a jury trial, it is challenging to select completely
impartial jurors in the modern era.

In Georgia, a number of cases have been heard by a jury. The general public is not aware
whether the high standard of impartiality has been respected by the jurors, which includes
limiting their involvement in social media.

CONCLUSION

In conclusion, we can say that the idea of a trial by jury, in which a defendant is tried by
people from his or her own community, according to the morals established in this society,
has, alongside its advantages, also disadvantages, some of them being highlighted below:

11. Supreme Court Overturns Appeals Court Decision Reversing Death Sentence in Boston Marathon Bombing https://
deathpenaltyinfo.org/news/supreme-court-overturns-appeals-court-decision-reversing-death-sentence-in-boston-
marathon-bombing.

12. Ibid.
13. https://edition.cnn.com/2022/03/04/politics/tsarnaev-supreme-court/index.html.
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Jurors lack legal education and are often unable to properly assess evidence, understand
complex issues, and draw appropriate conclusions.

Jurors may be biased in favour of or against certain individuals or groups on grounds of
solidarity or non-acceptance, for example, on the basis of race or towards recognisable
people.

Recently, this age-old institution has faced new challenges. Selecting impartial jurors in
the information age, which means excluding or minimising their involvement in social
media, is likely to be one of the main challenges along with other disadvantages of the
institution.

RECOMMENDATION: To overcome the challenge relating to jurors’ involvement in so-
cial media, it is essential to work with jurors to make them aware of exactly what the con-
sequences of inappropriate use of social media might be. However, strict measures such as

taking away devices with Internet access during the trial may discourage people from par-

ticipating in jury trials. It is therefore necessary to strike a balance between the impartiality
of the institution of a jury trial and respect for the personal freedom of jurors.
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MEDIATION - INNOVATION IN THE LEGAL FIELD
OF GEORGIA AND EFFECTIVE MECHANISM FOR
THE IMPLEMENTATION OF HUMAN RIGHTS

Irakli Kandashvili
Lawyer, Chairperson of the

Georgian Association of Mediators, Professor, Doctor of Law

Abstract. the purpose of the article is to provide an academic overview of mediation — a new
form of alternative dispute resolution in Georgia, and to make the issue actual. The entry into
force of the Law of Georgia on Mediation is an important precondition for establishing a
culture of dialogue in the country and for shifting from the path of public confrontation to the
path of social harmony. Although the platform of dispute resolution has been made available
at the legislative level, its level of awareness is not so high; this is why we consider it expe-
dient to carry out academic research on the issue, which will serve as an effective means for
overcoming such challenge in order to reach such level, where mediation will not be deemed
an alternative means of dispute resolution, but will be recognised as an ordinary mechanism
for dispute resolution; such a view is summarised below based on the example of developed
democracies, among academics, as well as practising lawyers.

Keywords: mediation, negotiation, agreement

I. INTRODUCTION

Iodern society is especially prone to disputes, which, by default, leads to the overloading of
courts with lawsuits resulting in lengthy and delayed processes of administering justice, as
well as financial expenses' incurred by parties in dispute. Given the psychological stress,
nervousness, emotional distress, and waste of time and money associated with dispute reso-
lution, both society and business entities have always sought and continue to seek answers
as to how, and by what mechanisms, to neutralise a conflictual situation, eradicate a source
of tension effectively, and maintain harmonious relations with another party to a dispute.

To that end, both natural and legal persons have been striving to find effective ways to

1. Esplugues C., Marquis L., New Developments in Civil and Commercial Mediation, Springer, Vol. 6, 2015, 2.
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resolve disputes that would best meet their needs and are better tailored to the interests
of parties. The searching for such ways and their planning, by default, should be ac-
complished using legal means, and from this viewpoint the legal policy of the state
should coincide with the interests and needs of the public and corespond to the interests
of the citizens, the main component of the public. From the international perspective,
the availability of simple, effective, timely and affordable means of dispute resolution
is what they need?.

It is worth noting that in light of the above mentioned, the state interest has always been
and continues to be consistent with the said need, because, on the one hand, with such capa-
bilities in place, the judiciary will be able to relieve itself from the burden of accumulated
lawsuits and pending proceedings, and on the other hand, a significant social function will
be fulfilled if parties try to maintain sound relations when attempting to resolve disputes by
legal means other than court proceedings, because by using alternative means of dispute
resolution the parties won’t be obssessed by winning or losing, which makes it easier for
members of public to coexist and business entities to conduct business relations with other
parties despite a conflict, thus ensuring the effective protection of the rights of natural and
legal persons. In other words, it is in the interests of both the state, at the macro level?, and in
the interests of parties to a dispute, at the micro level, to find an effective means of dispute
resolution in terms of time and money saving, which will enable both the parties and the state
to actually save resources that would guarantee the precondition of social harmony and the
effective protection of human rights.

Given the aforementioned needs and reality, alternative means of dispute resolution have
always been and continue to be logical and predictable in terms of consequences, which in
reality represents an effective means of eradicating social* tension and settling conflicts in
society, as well as a means of the effective protection of human rights. It can be stated that
mediation, as the most effective means of alternative dispute resolution, has recently been
introduced in almost all states, including forms® characteristic of mediation.

Nowadays, mediation is the fastest growing alternative means of dispute resolution in the
world®, which is characterised by delegating the power of taking a decision for parties in dis-
pute through the involvement of a third, independent’, impartial, and neutral party®, within

2. Carvalho J.M., Carvalho C., Online Dispute Resolution Platform in Alberto de Franceschi (ed), European Contract
Law and the Digital Single Market —The Implications of the Digital Revolution, Intersentia, 2016, 245, 246.

3. Steffek F., Mediation, in The Max Planck Encyclopedia of European Private Law, Volume II, Basedow J., Hopt J.K.,
Zimmermann R., Stier A., Oxford University Press, Oxford, 2012, 1163.

4. Steffek F., Mediation, in The Max Planck Encyclopedia of European Private Law, Vol. 1I, Basedow J., Hopt J.K.,
Zimmermann R., Stier 4., Oxford University Press, Oxford, 2012, 1162.

5. Jeong S., Kritische Betrachtung tiber die Gerichtsmediation in Korea, in Brinkmann M., Effer-Uhe D.O., V4lzmann-
Stickelbrock B., Wesser S., Weth S., Festschrifr fur Hanns Priitting, Dogmatik im Dienst von Gerechtigkeit, Rechtssi-
cherheit und Rechtsentwicklung, Carl Heymanns Verlag, Ké6ln, 2018, 831.

6. Alexander N., International and Comparative Mediation, Wolters Kluwer, 2009, 1.

Blake S., Browne J.,Sime S., The Jackson ADR Handbook, 2" Ed, Oxford University Press, Oxford, 2016, 144.

8. Trenczek TM.A., Berning D., Lenz C., Will H.D., Mediation und Konfliktmanagement, Handbuch, 2.Auflage, Nomos,
Baden-Baden, 2017, 50.
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the framework of a confidential and structured process’, which is the main feature of the
European understanding of mediation'’.

The main point of introducing mediation is to enable parties to resolve a dispute in their
best interests, as well as to settle a conflict using their own efforts'', at which point they
not only end the dispute with the other party, but also create a precondition for maintaining
business or personal relations with the other party'? in a civilised manner, in which process
mediation actually plays a functional role for the parties through the effective protection of
their real interests; this is because, during mediation, it is not important to identify a party in
default'®, but the parties must rather find the best way out of an existing dilemma in order to
maintain their future relations in both their best interests'*. Mediation helps parties in their
self-estimation, helps them to identify the real issues in the claims against each-other, and
to find approaches. In legal literature, mediation is often referred to as'> a “process oriented
to the future’'®; mediation allows the parties to obtain long-term results if the process is suc-
cessfully conducted and completed, where the parties in dispute can use mediation at any
stage of the dispute, although it should be taken into account that the earlier the mediation
is initiated'’, the higher the possibility of resolving'® the dispute though the agreement of the
parties'.

Through mediation, the parties attempt to agree with each other on their own truth®, while
legal norms may determine what is believed to be true based on such norms, because, as is
known, in some cases, fairness and lawfulness are not compatible?'. Accordingly, through
mediation, the parties try to prove through agreement what they believe to be true, and the
final decision on how fair it is*? in relation to both parties shall be taken by the parties, as
fairness in general is a characteristic of the concept of mediation.

For the correct perception of mediation, the parties should understand that they will always

9. Tutzel S., Wegen G., Wilske S., Commercial Dispute Resolution in Germany, 2" Ed, C.H.BECK, Munchen, 2016, 191.

10. EU-Mediationsrichtlinie 2008, Art. 3a.

11. Greger R., Unberath H., MediationsG : Recht der Alternativen Konfliktlosung, Kommentar , C.H.BECK, Miinchen,
2012, 97.

12. Jones G., Pexton P, ADR and Trusts: an International Guide to Arbitration and Mediation of Trust Disputes, Spiramus
Press, 2015, 33

13. Wode M., Rabe C.S., Mediation, Springer, Berlin, 2014, 27.

14. Alexander N., Global Trends in Mediation, 2" Ed, Kluwer Law International, the Netherlands, 2006, 10.

15. Deixler-Hiibner A., Schauer M., (Hrsg) Alternative Formen der Konfliktbereinigung, MANZ’sche Verlags — und Uni-
versitdtsbuchhandlung, Wien, 2016, 188

16. Trossen A., Mediation (un)geregelt, Win-Management Verlag, Miihlberg, 2014, 470.

17. Kaiser P, Gabler A.M., Prozessqualitit und Langzeiteffekte in der Mediation, Zeitschrift fur Konflikt-Management,
Verlag Otto Schmidt, Koln, Heft 6/2014, 180.

18. Roberts M.M., Mediation in Family Disputes, Ashgate Publishing Ltd, Burlington, 2014, 180.

19. Fenn P, Commercial Conflict Management and Dispute Resolution, Routledge, New York, 2017, 68

20. Wendland M., Mediation und Zivilprozess, Mohr Siebeck, Tubingen, 2017, 216, 217.

21. Windisch K., Fair und/oder gerecht? Fairnesskriterien in der Mediation, Zeitschrift fur Konflikt-Management, Verlag
Otto Schmidt, Koln, Heft 2/2015, 55.
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take benefit from mediation, and defend their interests more effectively; in particular, media-
tion may not end with a specific agreement, but the parties will realise the causes of conflict
and dispute better than before, which can become a precondition for resolving the dispute.
As a result, participation in the mediation process always ends up positively for the parties
if they understand the content of mediation and know how to use the information obtained
through the process?. Mediation is often referred to in references as a beneficial process
(win-win Lésung)*, because both parties can reach a mutually beneficial agreement® in
their best interests through the proper and effective use of mediation, compared with the situ-
ation where both parties incur financial damage and the damage related to the use of human
resources as a result of court or arbitration proceedings, when the victory achieved by one of
the parties is imaginary?®.

Mediation is a confidential process, where the parties involved on a voluntary basis?’ try to
reach an agreement in their best interests without the involvement® of a court, and to defend
their rights effectively with the assistance of a third, independent and impartial mediator
with no authority to make any decision”. In particular, mediation tries to find conditions of
agreement that are acceptable for both parties®.

I. MEDIATION AS AN EFFECTIVE MECHANISM FOR
THE IMPLEMENTATION OF HUMAN RIGHTS

In any legal system, including in the legal system of Georgia, parties in dispute have a con-
stitutional right to appeal to a court®', which is also a right ensured and guaranteed by inter-
national standards*. For centuries, courts have have been a place* for the resolution of dis-
putes between parties®*. However, the experience of using court proceedings have proved to
the public and to consumers, when they received the courts’ case management service, that
the dispute resolution, in terms of its form and means, was ineffective. This is especially so
in respect of delayed court proceedings and the financial expenses related to the conduct of

23. Ahmed M., An Investigation into the Nature and Role of Non-Settled ADR in International Journal of Procedural Law,
Vol. 7, intersentia,Cambridge-Antwerp-Portland, 2017, 216, 217.

24. Deixler-Hiibner A., Schauer M., (Hrsg) Alternative Formen der Konfliktbereinigung, MANZ’sche Verlags — und
Universititsbuchhandlung, Wien, 2016, 21

25. Tsuladze 4., Comparative Analysis of Mediation in the Courts of Georgia, Publishing house Lawyers, Tbilisi 2017, 14.

26. Bevan A., Alternative Dispute Resolution, Sweet & Maxwell, London, 1992, 1.

27. Hirsch G., Alternative Streitbeilegung: ein neuer Zugang zum Recht, Honorati C., Ohly A., Padovini F ., Hirsch G.,
Picotti L., Knauer C., Patentrecht ADR Wirtschaftsstrafrecht, Miller Verlag, Heidelberg, 2017, 64

28. Steffek F., Mediation, in The Max Planck Encyclopedia of European Private Law, Volume II, Basedow J., Hopt J.K.,
Zimmermann R., Stier A., Oxford University Press, Oxford, 2012, 1162.

29. Hirsch G., Alternative Streitbeilegung: ein neuer Zugang zum Recht, Honorati C., Ohly A., Padovini F ., Hirsch G.,
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proceedings, which instead of protecting human rights, causes a ‘violation’ of human rights,
because the parties face a delayed and costly process, with a high likelihood that the outcome
will lose relevance after the end of the process. With the initiation of litigation, the parties
lose control over the course and outcome of the case®. It should also be noted that the reso-
lution of any legal dispute by a court, regardless of the nature or complexity of the dispute,
may be proven unjustified in some cases, thus making it necessary to introduce in practice
alternative and effective judicial mechanisms that will allow the parties to protect their own
interests and rights, by achieving a mutually beneficial agreement. Actually, the traditional
forms of dispute resolution, such as court proceedings or even arbitration proceedings, are
no longer effective means for dealing with disputes, which are increasing daily, particularly
in the light of low-costs and the increasing number of cross-border disputes®.

The popularity of mediation and its establishment in practice has many objective precondi-
tions, although the most popular grounds® for the establishment of such form of dispute
resolution are the obvious benefits in terms of costs and time saving, while in the case of
cross-border mediation, the parties are not fully aware of and do not rely on the jurisdiction®®
of the court where litigation is held. Therefore, it is not surprising that mediation has estab-
lished itself as an effective instrument® of dispute resolution.

Alternative dispute resolution (ADR) has significantly developed and successfully estab-
lished® itself in the legal field*! over the last four decades, and today it has become a part of
legal practice and ideology. It has recently been proposed that ADR is an alternative justice®?,
rather than an alternative to justice, where the main thing is that using such form the parties
in dispute will obtain a particular result. The statistics of dispute resolution using alterna-
tive mechanisms of dispute resolution are increasing on a daily basis®. Special directives on
alternative mechanisms of dispute resolution are being adopted** under the auspices of the
European Union, which is a prerequisite for the further establishment of alternative mecha-
nisms of dispute resolution across Europe®.
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Alternative dispute resolution is used as a general term, which refers to the conflict resolu-
tion process, by definition an informal process which is absolutely impartial for the parties
involved in the dispute, with the assistance of an independent third party (or parties), who
assists the parties in the resolution of conflict in a more informal form and means than those
typical to court proceedings*; simply put, alternative dispute resolution can be interpreted
as dispute resolution through non-judicial mechanisms*’, whereas the similar form of dispute
resolution represents an alternative mechanism of court proceedings*.

The popularisation and applicability of the means of alternative dispute resolution sig-
nificantly depends on the capability of the public and the business sector to contribute
to awareness raising® with regard to the opportunities and forms of alternative dispute
resolution. It is critically important to use the forms of alternative dispute resolution in
practice, based on examples of specific cases that would increase reliability with regard to
the institution. On the other hand, it is important to pursue a judicial policy that supports
the means of alternative dispute resolution, particularly at the early stages of the establish-
ment of such new institutions, as a part of the public truly relies on courts and the position
of this part of the public is often taken into account. However, from a purely pragmatic
standpoint, in terms of reducing the flow of cases, the extensive use of alternative means of
dispute resolution by the public serves as a real benefit for courts™. A solid and structured
institutionalisation of the mechanism at the legislative level is also an additional precondi-
tion to gain credibility for it.

The use of non-judicial mechanisms of dispute resolution is based on the principle of au-
tonomy of parties, as they must choose such form of dispute resolution by their own will
and through consensus®'; subsequently the parties must know not only the mechanism, but
they must also trust that the mechanism is credible and effective. Furthermore, the financial
expenses* related to dispute resolution are also taken into account; using alternative mecha-
nisms of dispute resolution is much cheaper® and more attractive> than court proceedings.
The international legal community agrees that mediation has been widely established since
the last quarter of the twentieth century, and especially in the twenty-first century, and its
popularity is growing on a daily basis.
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II. ADVANTAGES AND POSSIBLE
DISADVANTAGES OF MEDIATION

A conflict between parties reveals® critical moments in the relations of the parties, which, if
overcome, can be a successful prerequisite for further successful relations, in which media-
tion plays a positive role. It is usually said in legal literature that parties to mediation find it
easier to analyse the issue after the process, because they have the opportunity to hear each
other’s arguments*®, rather than legal justification, and to hear the party’s ,,truth®, because,
as is known, ,,every medal has two sides*’, and the truth of the other party assists the party
concerned to fully analyse the issue, and the main thing for the parties is to have adequate
resources for reaching agreement, which can always be reached if the primary interest™® of
both parties in dispute is the resolution of the dispute.

There are several factors contributing to the establishment and implementation of mediation,
including the bureaucratic nature of court and arbitration institutions, the lengthy procedures
and expenses associated with these proceedings, and consequently ,,the order without law*°
and the prospect of its applicability by default which exists in almost all jurisdictions®, just
like the real interests of the parties to reach the end of a conflict and agreement. During me-
diation the parties often reveal their true interests beyond their legal claims® and agree on
specific ways and means of meeting such interests.

Mediation provides the parties in dispute with a manoeuverable (flexible®?) alternative means
of resolving the conflict requiring less time® and less expenses®, while effectively protect-
ing the rights of parties, by relieving courts from the burden of overloaded court proceed-
ings. The positive side of mediation is that if the parties cannot reach agreement during the
process, they can always apply to a court® to resolve the dispute; however, as a result of
mediation, the rights of parties are more protected because the result is a product of both
parties and both parties agree on the result.

Through mediation®, the parties have a good opportunity to determine the conflict, under-
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stand the essence of the problem, and to realise the true causes®’ of the conflict, resolve the
conflict peacefully, manage the conflict, and ensure that both parties are winners®, (so-called
»always ahead situation*)®, as well as to prevent further escalation of the conflict and to
maintain good relations’; Christian doctrine also recommends avoiding conflict’'. It should
also be noted that Islam encourages parties to resolve their conflicts through the mediation
(in Arabic, ,,Sulh“)™.

Mediation is a good way for the self-estimation of the parties”, instead of court procedures,
where a judge performs the same function, i.e. ,,mediation helps the parties take a decision
on their own case‘’4, whereas the court and arbitration tribunal ,,intervene* to take a decision
on the case of the parties, i.e., mediation allows the parties to protect their rights through the
approximation of interests and the reaching of agreement acceptable for both parties.

Mediation is currently perceived as a means to achieve the goal of administration of justice’.
It is a powerful tool, although less applicable as an alternative means’ of dispute resolution.
The goal of mediation is for the parties to reach agreement’’, and the relations between the
parties in dispute shall be deemed regulated if the dispute is resolved through agreement
and this will contribute to the further continuation of future relations between the parties, at
which point the goal of mediation will be deemed achieved’. As a result of mediation, on
the other hand, if agreement cannot be reached, the parties become aware of their positions
and real interests during the mediation process, which may also become a prerequisite for the
parties to cease a legal dispute or stop the initiation of a legal dispute, which finally should
be assessed as a truly positive result of mediation™.

Finally, we must bear in mind that the additional benefit of mediation is not only the saving
of expenses®, but also the saving of time of a court and a judge, as there are no adversarial
proceedings as in the case of a court; it is also important that mediation allows parties to
solve their own problems, take responsibility and control the course of the process, at which
time they can restore relations with each other or start to compromise, or to prioritise their
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own business interests and private life without stress and tension®!, where the parties have
a greater sense of gratitude towards the proceedings®? and, as a result, the parties in dispute
ensure the effective protection of their rights.

As previously stated, the interest of the public in mediation as an alternative means of dis-
pute resolution is growing daily and it is a truly effective means of resolving disputes be-
tween parties in conflict, although there are some disadvantages, which, considering the
importance and benefits of mediation, cannot overshadow the advantages of mediation that
accompany the alternative means of dispute resolution; in particular, it is evident both from
literature sources and practice that the establishment of mediation can lead to the ,,privati-
sation® of justice and the administration of justice may appear in the hands of individuals,
thus endangering the normal functioning® of the legal system, which may represent a threat;
however, it should be deemed a hypothetical opinion, because the correct introduction of
such mechanism of alternative means of dispute resolution in any state, as well as the provi-
sion of full information to the public, will minimise such risks.

However, it is usually assumed that a party to mediation, who enjoys certain powers in
comparison with the other party in a conflict, can agree with the other party® in his/her best
interests, by using his/her power. There can be such a viewpoint, but a similar risk can exist
in any form of dispute resolution, and even in this case, if the parties use mediation correctly,
it is quite possible that such a negative aspect is compensated.

From the example of different states, the disadvantage of mediation is its over-regulation,
because in such case mediation, as an alternative means of dispute resolution, loses its
maneuverable nature, which serves to distinguish it from court proceedings within the limits
of the legal framework, and from other alternative forms of dispute resolution, which is its
actual benefit and a positive side, rather than the risk that needs to be regulated or the risk as
a result of over-regulation.

These and many other negative aspects will be revealed and will have effect only when me-
diation is not institutionalised in the country and if its manifestation has a fragmented nature,
and where mediation is regulated at the legislative level, even in the most elementary form,
and where the mediation process is proven in practice and is actually applied by the parties
in dispute, the effect of any disadvantage on any subject participating in the process and on
the process itself will be actually neutralised™.

From this standpoint, the need to disseminate information on mediation should be under-
lined, as well as the need for goodwill on the part of representatives in the legal field, which
will result in the successful introduction in practice and operation of mediation in any state.
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IIT1. CONCLUSION

In view of all the above, it can be stated that the legal community of Georgia is unanimous
with regard to the need to introduce mediation, a mechanism of alternative dispute resolu-
tion; at this stage, or at the stage of the adoption of the Law of Georgia on Mediation, there
has been no different opinion observed in the public, which undoubtedly has a positive ef-
fect on the institution of mediation; it should be taken into account that in some cases, at the
stage of the introduction of a new institution in the legal field of Georgia, there has always
been discrepancy of opinions as to whether or not to carry out this or that reform or change.

It should be noted that the matter of a unified legislative regulation of mediation as an alter-
native dispute resolution mechanism is particularly pressing, because, based on the unified
normative act, the existence of a so-called framework regulator, on the one hand, will facili-
tate the correct understanding and application of its essence by parties in dispute, and it will
attain the level of significance, which is also of great importance in terms of relieving the
judicial system from the burden, and, on the other hand, the broad application of mediation
in all cases will become a prerequisite for the Georgian public to engage in dialogue and try
to resolve any conflict situation through negotiation, thus protecting their rights, the deficit
of which is so evident.

SUMMARY:

Mediation, as an alternative means of dispute resolution, is rapidly establishing itself in daily
practice, as the most acceptable means for parties in conflict to reach agreement.

Before initiating court proceedings, many European countries prefer to introduce forms of
the mandatory use of mediation in domestic jurisdictions, thus further promoting alternative
means of dispute resolution and increasing its applicability among the public.

Such an alternative form of dispute resolution is widely used due to the possibility of the
parties in dispute to save funds and time; there are also some states that seek and work for
more innovative forms of applying mediation, which will give broader function and applica-
tion to the process.

From the example of various countries, mediation has proven to be an effective means
of dispute resolution and it has firmly established itself as the most demanded means of
alternative dispute resolution, thus justifying the opinion ,,that the development of the
alternative means of dispute resolution has no other option*; the same can be said about
the fact that any correctly planned and well-thought reform, which relies on interna-
tional experience, reflects the correct perception of the needs at the national level, and
shall be deemed to achieve success, and such should be the case with the introduction of
mediation in Georgia, which will finally guarantee the functioning of effective and fair
justice in the country.
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USING ALTERNATIVE DISPUTE RESOLUTION
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Giorgi Tsertsvadze
Founder and Managing Partner of J&T Consulting Law Firm,

Doctor of Law, Associate Professor

Abstract. Nowadays, in parallel with the growth of competition, cases of infringement of competi-
tion law by undertakings are inevitable, and the timely and efficient resolution of disputes deriving
therefrom is of utmost importance in active trading conditions. Considering the above, the present
article analyses the urgency and potential of the means of alternative dispute resolution as favour-
able and efficient mechanisms in the area of competition law. On the basis of the European model
and practice, the present article examines the effectiveness and procedural matters of the appli-
cable principles of alternative dispute resolution, namely negotiation/conciliation, mediation, and
arbitration, within the framework of disputes arising in the case of infringement of competition
rules. Moreover, the peculiarities of competition law and the importance of regulating it differently
will also be analysed.

Keywords: competition, alternative dispute resolution, private enforcement

INTRODUCTION

The Deep and Comprehensive Free Trade Agreement? has focused on two key areas for
Georgian business, namely alternative dispute resolution and competition®. For the past
few years, a regulatory legislative framework has been formed in both areas in one way
or another. Now, it is time to examine the issues related to their practical implementa-
tion.

No one questions the role and importance of mediation, arbitration, and, generally, alterna-
tive dispute resolution in the so-called private enforcement of competition law*. Neverthe-

1. Special thanks to my junior colleague and friend, Nana Turmanidze, for her contribution to the process of writing this
article.

2. The Ministry of Economy and Sustainable Development of Georgia, Deep and Comprehensive Free Trade Agreement
(DCFTA) with the European Union. Available at: http://www.economy.ge/index.php?page=economy&s=7 (Accessed:
4 March 2022).

3. Chapters 10 and 14 of the Deep and Comprehensive Free Trade Agreement (DCFTA) with the European Union.

4. Rodger, B. (2014) Private Enforcement Context and Project Background in: Rodger, B. (Editor). Competition Law.
Comparative Private Enforcement and Collective Redress Across the EU. Kluwer Law International, Alphen Aan den
Rijn, p. 13.
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less, to date, the involvement of these mechanisms in the protection of competition has not
been of high quality.

The publicly announced direction of the approximation of Georgia to European legislation
and practice makes the study of the European model of interaction between competition law
and means of alternative dispute resolution relevant in our country as well.

1. NEGOTIATIONS/CONCILIATION

The benefits of alternative dispute resolution in the case of competition disputes are
the same as in general cases, namely efficiency, cost, flexibility, and speed®.

At the outset, it should be mentioned that a significant amount of disputes between under-
takings arising from competition law are settled amicably®. It is not surprising, since victim
companies often file lawsuits against the infringers of competition rules after the infringe-
ments have been identified by relevant bodies (the European Commission, the competition
authorities of the Member States). When the qualification of an action and the existence of
infringement are no longer disputable, the parties have only to negotiate the amount of com-
pensation, which substantially increases the probability of conciliation.

Resolving the issue of compensation for damages incurred due to an infringement of compe-
tition rules by agreement between the parties not only effectively ensures the enforcement of
competition law, but also saves significant expenses that would have been incurred by both
parties as a result of court proceedings’.

In pre-Brexit United Kingdom, the role of the means of alternative dispute resolution in deal-
ing with competition disputes (referring to private enforcement disputes in major B2B cases)
was considered to be quite significant. A study found that, in 2000-2005, 43 disputes aris-
ing from the infringement of competition rules were settled amicably between the parties.
Moreover, the study also found a rather interesting trend whereby so-called ‘weak parties’
to vertical agreements look for major suppliers among the participants of a cartel that has
already been identified, and if they find one, they apply to it directly and commence nego-
tiations requiring compensation for the inflicted damages and amendments to the relevant
clauses of the agreements. Negotiations and their results are confidential, but the prevalence
of such practices indicates their effectiveness®. In 2012, the government agencies of the

5. Tsertsvadze, G. (2010) Alternative Dispute Resolution (General Overview). Thbilisi, p. 193.

6. Ashton, D. (2018) Competition Damages Actions in The EU, Law and Practice. Second Edition. Cheltenham: Edward
Elgar Publishing, p. 6.

7. Hodges, Ch. (2014) Fast, Effective and Low Cost Redress: How Do Public and Private Enforcement and ADR
Compare? in: Rodger, B. (Editor). Competition Law Comparative Private Enforcement and Collective Redress Across
the EU. Kluwer Law International, Alphen Aan den Rijn, p. 216.

8. Hodges, Ch. (2014) Fast, Effective and Low Cost Redress: How Do Public and Private Enforcement and ADR
Compare? in: Rodger, B. (Editor). Competition Law Comparative Private Enforcement and Collective Redress Across
the EU. Kluwer Law International, Alphen Aan den Rijn, p. 256.
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United Kingdom unambiguously and unequivocally expressed a positive attitude towards
the use of alternative dispute resolution in resolving competition disputes. The United King-
dom is making every effort to strengthen the use of alternative dispute resolution in the area
of competition law’.

There are a number of advantages for an undertaking that infringes competition rules to ne-
gotiate confidentially and pay compensation: a) such actions usually comply with the high
standards of business ethics. This is a kind of ‘doing the right thing’, which is often deter-
mined by compliance programmes'’; b) most large companies protect and even improve their
reputation by negotiating and compensating for the remedy of anti-competitive practices.
Relatively small companies or market participants that are not known for their good reputa-
tion seldom make such decisions, as it is unthinkable and unacceptable for them to pay mon-
ey voluntarily when no one is forcing them to; c) a voluntary action and active participation
in negotiations may reduce the sanctions imposed/to be imposed by competition authorities.
Such allowance may amount to quite significant sums, which is usually the case; d) lastly,
by participating in negotiations voluntarily, the legal costs to the companies are significantly
reduced, as they would have been much higher in the case of the commencement of court
proceedings against them. Studies show that mediation, as a rapidly expanding and evolving
method of alternative dispute resolution, can assist the parties in conducting the above-stated
negotiations more efficiently'.

2. MEDIATION

Tcross the European Union (EU) the last decade stands out especially in terms of the sig-
nificant increase in the role and importance of mediation and other similar means of dispute
resolution'?.

One of the models that is quite common in Europe entails the following: a) a dispute is set-
tled amicably by a panel of several mediators, who are selected from the list offered by a
private mediation provider; b) the consent of all parties is required. The parties must agree
not only on the use of mediation, but also on whether the agreement reached through me-
diation will be legally binding on the parties; c¢) it will be used only in the case of so-called
,,follow-on claims*“!3; d) a panel of mediators will have to adopt a specific procedure for each

9. Ibid., p. 264.

10. Official website of the European Union, compliance — the responsibility of a company (companies) to develop and
implement appropriate programmes for ensuring compliance with its (their) competition rules. Available at: <https://
ec.europa.eu/competition-policy/antitrust/compliance en> (Accessed: 4 March 2022).

11. Hodges, Ch. (2014) Fast, Effective and Low Cost Redress: How Do Public and Private Enforcement and ADR Com-
pare? in: Rodger, B. (Editor). Competition Law Comparative Private Enforcement and Collective Redress Across the
EU. Kluwer Law International, Alphen Aan den Rijn, pp. 262-263.

12. Tbid., p. 263.

13. Official website of the European Union, follow-on claims — the right of a claimant to claim damages after the competi-
tion authority establishes the infringement of competition law. Available at: <https://ec.europa.eu/competition-policy/
antitrust/actions-damages_en> (Accessed: 4 March 2022).
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specific case. The above must be done in such a way as to attract other potential claimants
and engage them in the negotiations; e) only public information may be submitted to the
panel'. The idea of the latter requirement is vague. As a rule, mediation is a confidential
process, and ensures the confidentiality of submitted data anyways.

A rather interesting mechanism has been developed in the Netherlands for settling group
lawsuits in the field of competition law. Here, the issue of regulating group lawsuits through
mediation is governed by a special law. According to this law, the claimant’s representative
(usually an association or other type of non-governmental organisation) engages in the ne-
gotiations with the relevant defendants and reaches an agreement. The Court of Appeals then
makes public the information about the agreement reached, and appoints a hearing in which
the interested parties can participate. After the hearing, the court, if it deems it appropriate,
approves the settlement and determines a timeframe for the members of the association (or
individual claimants) to either agree to the approved settlement or file a separate lawsuit
against the defendants. Statistics prove the success of this process. From 2005 to 2014, the
six largest cases were settled amicably using it'.

The provided examples are impressive enough for Georgian judges and business lawyers to
pay attention to them. Introducing such procedures in Georgia would probably be the best
solution. Arbitration

In the second half of the twentieth century, the application of rules of European competi-
tion law by arbitrators was very rare. The arbitrators were mainly hindered by the obvious
public legal nature of these rules. They found it difficult to determine by reference to these
rules the invalidity of agreements or to award compensation for damages'®.

However, the role of arbitration as one of the mechanisms of private enforcement in com-
petition law is no longer controversial'’. The U.S. Supreme Court decision in Mitsubishi
Motors Corp v. Soler Chrysler Plymouth 1985 is one of the most well-known and high-
profile decisions in the history of arbitration. The court ruled by five votes to three that the
arbitration agreement included in the international contract was real and enforceable even
if the arbitral tribunal had to resolve a dispute under the competition law of the United
States of America'®. In 1996, the Court of Justice of the European Union unequivocally
ruled in the Eco Swiss case that a dispute arising out of the infringement of competition
rules could be reviewed by arbitration'’.

The intensification of the tendency of decentralisation of competition law enforcement by

14. Ibid., p. 265.

15. Ibid., p. 266.

16. Blanco, L. O. (Editor). (2013) EU Competition Procedure. Third Edition. Oxford: Oxford University Press, p.1082.

17. Tbid., pp. 1075-1076.

18. Lowenfeld, A. F. (2005) Lowenfeld on International Arbitration, Collected Essays Over Three Decades. Juris Publish-
ing Inc., p. 123.

19. Blanco, L. O. (Editor). (2013) EU Competition Procedure. Third Edition. Oxford: Oxford University Press, p.1083.
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Regulation 1/2003%° has given a greater role and importance to the review and resolution
of competition disputes by arbitration. In practice, there are still certain procedural matters
regarding which there is not a unified approach. The inclination for uniform approaches
across the EU and the supranational nature of the arbitration procedure allow for the rather
bold prediction that arbitration will be able to create a unified legal platform for resolving
competition disputes, one that will be free from national differences?'.

Arbitration and competition rules may intersect in several areas: a) the application of Articles
101 and 102 of the TFEU?* by the arbitral tribunal for the private enforcement of competition
rules®; b) private enforcement in connection with the implementation of an action, which is
related to the control of mergers, or the regulation under Article 9 of Regulation 1/2003; c)
private enforcement of issues related to aid granted by States (Article 107 of the TFEU)*.

Depending on the specificities of competition law and the style of the arbitrators them-
selves, competition rules may be applied differently in arbitration disputes. The role of
arbitrators in arbitration is passive compared to competition law judges. Arbitrators only
assess the facts and evidence presented to them by the parties, and they cannot be more ac-
tively involved in that process on their own initiative. However, there are arbitrations and
arbitrators where the role of an arbitrator in the so-called ‘fact finding procedure’ is much
more active. If there is no objection to the applicable procedural law and arbitration rules
(and the parties agree to it) an arbitrator can independently raise the issue of the applica-
tion of competition rules. In conclusion, the arbitral tribunal must take into consideration
the practices and approaches of both the place of the arbitration and where the arbitration
award is to be served and enforced®.

The competences of arbitrators in terms of the enforcement of competition law can be quite
broad. The arbitration may oblige the parties to perform certain actions, as well as to make
certain changes to the agreement under dispute, or to modify the entire agreement, in order
to comply with the competition rules. Moreover, a party may be obliged to compensate for
damages or pay a fine that exceeds possible compensatory damages (extra compensatory
damages). Which of the broad powers listed above can and cannot be used by arbitrators
depends on the arbitration practices and the laws of the Member States?.

There is an opinion that arbitrators in the territory of the EU are obliged to raise the issue
of the application of competition rules on their own initiative. In ICC practice, the issue of
the application of competition rules by an arbitrator on his/her own initiative has never been

20. Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the rules on competition laid down
in Articles 81 and 82 of the Treaty.

21. Blanco, L. O. (Editor). (2013) EU Competition Procedure. Third Edition. Oxford: Oxford University Press, p.1112.

22. TFEU — Treaty on the Functioning of the European Union.

23. Articles 101 and 102 of the Treaty on the Functioning of the European Union regulate the agreements restricting
competition and the abuse of a dominant position.

24. Blanco, L. O. (Editor). (2013) EU Competition Procedure. Third Edition. Oxford: Oxford University Press, p. 1076.

25. Ibid., p. 1093.

26. Blanco, L. O. (Editor). (2013) EU Competition Procedure, Third Edition. Oxford: Oxford University Press, p. 1095.
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questioned?’. The enforcement of a decision made in ignorance of these rules may be jeop-
ardised on the basis of resistance to public order. Once an arbitrator decides to apply compe-
tition rules when reviewing a particular dispute, he/she must inform the parties thereof and
ensure appropriate conditions for them to be able to express their opinions. Without adhering
to the principle of procedural equality, the enforcement of a decision may be compromised.
Even if the parties agree to resolve a dispute without the application of the relevant legal
norms, i.e. ex aequo et bono, this does not exempt an arbitrator from the direct application
of the competition rules, when necessary?.

The issue of the liability of an arbitrator is particularly important. According to one of the
opinions, if an arbitrator has not applied Articles 101 and 102 of the TFEU, but their applica-
tion could have led to the annulment of an agreement and to associated legal consequences,
the arbitrator may be considered an undertaking who infringed the competition law himself/
herself, and the relevant liability may be imposed on him/her. In similar situations the Treu-
hand case is often referred to, where Treuhand was also considered to be an infringer. Al-
though Treuhand was a consultant and had not been working directly in the respective area,
it had been coordinating the activities of the cartel members and facilitating them in earning
maximum and illegal profits by infringing competition rules. Therefore, it is considered that
by analogy with the said decision, an arbitrator may also be considered ‘an undertaking’ that
infringes the rules of competition law. There are two ways an arbitrator can avoid such li-
ability: a) by refusing to participate in the respective case due to a lack of sufficient qualifica-
tions, and by providing relevant explanations to the parties in this regard; and b) by making
a conditional decision on the infringement of competition rules, by calling on the parties to
apply to the relevant competent authority for the identification of competition irregularities,
and by further changing/modifying his/her decision in accordance with the decision of those
authorities and using the latter as evidence in the process of making a final decision on the
case”. The second procedure seems much more inflexible, vague and less practical; parties
are unlikely to be interested in an arbitral decision that may be changed later for some reason.

When arbitration deals with the issues of compensation for damages caused by the infringe-
ment of competition rules, in a so-called ,,follow on damages* case the arbitral tribunal is
obliged to take into consideration a decision of the Commission or the competition author-
ity of one of the Member States, as an item of evidence. There is no record that could give
prejudicial power to such decisions in the final outcome of the arbitration®”.

In accordance with the practice established by the Masterfood case, the courts of EU Mem-
ber States, when considering the issue of the revocation of an arbitration award or its recog-
nition and enforcement, are obliged to give priority to the previous decisions of competition
authorities (which are valid and have not been appealed) if they are related to a dispute be-

27. Tbid., p. 1097.
28. Ibid., p. 1097.
29. Blanco, L. O. (Editor). (2013) EU Competition Procedure. Third Edition. Oxford: Oxford University Press, p. 1096.
30. Ibid., p. 1097.

147



= JI6SR0 0ILBHOB0S Ne?
== JOURNAL IUSTITIA 2022, N3NLN. JULY

tween the same parties. In practice, tribunals rely on and share the spirit of the Commission’s
decisions. The only thing the party has to do is to prove a direct causal relationship between
the infringement established by the Commission and the damages it seeks to compensate®!.

Parallel proceedings are permissible with respect to both the court and the arbitral tribu-
nal. In other words, there is no objection to the case being heard by the Commission or a
competition agency and, at the same time, the same dispute being reviewed in court or by
arbitration. It is much more problematic if a dispute is being reviewed in court in parallel
with the arbitration®2. The situation would be further complicated if we assume that a dispute
was being reviewed in the Court of Justice of the European Union, where the decision of the
Commission was being appealed and, in parallel, the same dispute was being reviewed by
arbitration. It would probably be closest to common sense if the arbitral tribunal suspended
its proceedings, and then took into account the final assessment of the court in its eventual
decision-making process.

According to another opinion, the arbitral tribunal should wait for the final decision of the
Commission and then make its own decision, unless the case before the Commission is an
acte clair®/**.

Arbitral tribunals do not have the right to send so-called ‘preliminary references’ to the Court
of Justice of the European Union in accordance with Article 267 TFEU. However, taking
into account the requirements of law applicable to the place of arbitration, an arbitral tribu-
nal is not limited to seeking an opinion/position from the Court of Justice of the European
Union, the European Commission, or the competition authorities of Member States. The
response of these authorities depends on the legislation of the respective States and the will-
ingness of the authorities to cooperate®. An arbitral tribunal cannot oblige them. The private
autonomy of the parties precludes the arbitral tribunal from doing so in the absence of the
consent of the parties®®.

There are ‘minimalists’ and ‘maximalists’ in respect of judicial control of arbitration awards,
and neither courts nor the academic community have a unified and established universal po-
sition regarding the issues discussed above. Arbitrators are always advised to be especially
careful when applying and interpreting competition rules in an arbitration award*’. There is
nothing unusual about it. Competition law is considered an integral part of public order, and
its misinterpretation or negligent application may lead to highly undesirable consequences
in relation to the final outcome of the arbitration proceedings.

31. Ibid., p. 1099.

32. Blanco, L. O. (Editor). (2013) EU Competition Procedure. Third Edition. Oxford: Oxford University Press, p. 1098.

33. Acte clair is a doctrine of European Union law, which states that if a judgement or rule of law is clear enough, a
Member State has no duty to refer a question for a preliminary ruling to the Court of Justice of the European Union.

34. Blanco, L. O. (Editor). (2013) EU Competition Procedure. Third Edition. Oxford: Oxford University Press, p.1099.

35. Ibid., p. 1099.

36. Ibid., p. 1101.

37. Blanco, L. O. (Editor). (2013) EU Competition Procedure. Third Edition. Oxford: Oxford University Press, p. 1105.
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CONCLUSION

The present brief overview also demonstrates how significant and interesting the European
model of interaction between alternative dispute resolution and competition law might be for
Georgia. Georgian business lawyers still have much to discuss on this issue, especially since
some examples, if rarely, can already be found in Georgian legal practice. This, however,
would constitute a separate research subject.

SUMMARY

Within the framework of this article, research and analysis of the European model of alter-
native dispute resolution demonstrates that the use of such methods in competition law pro-
vides for the existence of an effective dispute resolution mechanism, and is quite interesting
for business.

In addition to the general benefits of alternative dispute resolution, such as cost-effectiveness
and simplification of process, the establishment and development of a legal platform similar to
the European model in Georgia would ensure the existence of best and diverse legal practice.

The popularity of the European model is growing and becoming more attractive for busi-
ness entities due to the fact that the review and resolution of competition disputes through
conciliation, mediation, or arbitration, allows them to choose by themselves how to resolve
disputes related to the infringement of competition rules.

Georgia, taking into consideration the publicly announced direction of its approximation to
European legislation and practice, still has an interesting journey ahead in this respect.
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INTERVIEW WITH MR. KAREN ANDREASYAN,
MINISTER OF JUSTICE OF THE
REPUBLIC OF ARMENIA

A Georgian-Armenian legal forum has recently been held in Tbilisi. What was the pur-
pose of the event and how would you assess its outcomes?

As you know legal forums between the Ministries of Justice of our two countries are being
held since 2015. The purpose of these forums are and have always been to share both our
countries best experience in order to implement beneficial reforms in the field of justice, as
well as to strengthen the ties and amicable relations between the two ministries. I believe
that the recent Armenian-Georgian Legal Forum held earlier this year in Tbilisi, just like the
previous ones has had a very fruitful and beneficial outcome, thanks to which we will be able
to improve our justice system.

How important do you consider the cooperation between the Ministries of Justice of
our countries?

The cooperation between the two ministries has a long history, which is of great value to us.
One of the brightest examples of said cooperation are the Legal Forums, which have become
a greatly efficient ,.,tradition between our two countries. That being said, we are very eager
to take this cooperation between our countries to new levels, for it will contribute to the ex-
change of best practices in the areas related to the competencies of the Ministries of Justice
of the Republic of Armenia. It will also contribute to the strengthening of the existing part-
nership, effective, friendly relations between the Ministries of Justice in the fields related to
our mutual interests, as well as the expansion and deepening of cooperation through mutual
visits of the two Ministries.

I am certain that the close dialogue between our ministries will contribute to our common
goal of achieving good partnership between our two countries. Therefore, I believe that the
continuity of the Armenian-Georgian legal forum will be a good platform to discuss all is-
sues that are of mutual interest.

For post-Soviet countries, the task remains to free their national legal systems from the
negative legacy and remnants. What is being done in order to approximate the legal
system of Armenia to European standards?

In order to come up with the best ideas for reforms in the justice system and in order to
implement said reforms, we are looking into the best experience of a number of partner
countries to be used as guidance for improvements to be made in our country, one of these
countries being our neighbor Georgia, with its exemplary experience. As for approxima-
tion of Armenian national law to European standards, I find it noteworthy that Armenia
has ratified a Comprehensive and Enhanced Partnership Agreement (CEPA). A roadmap
has been established in accordance with said agreement which our country is respecting
and following.
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What is commendable and acceptable for you in the Georgian model of the justice sys-
tem, and do you consider sharing our experience in any direction?

Currently, we have a wide program for reforms to be made in our country. Namely we are
intensively working on constitutional and judicial amendments, as well as improvements
in the fields of penitentiary, probation, compulsory execution, anti-corruption policy, hu-
man rights, police reforms etc. Georgia provides us with new ideas related to the afore-
mentioned fields.

ne such example is the e-system known as ,,Probbox‘, which enables the Probation Service
to operate efficiently without having to open new branches, as well as save human resources
and manage them properly. Taking into account the digitalization processes in the field of
justice, the introduction of this innovative device will be a significant achievement in the
Republic of Armenia, which will enable more effective management of human and material
resources in the future, thus significantly reducing costs in the field of probation. I also find
important the possibility of deploying in Armenia the ,,Mobile Houses of Justice®, this is a
new approach in this area and is aimed at developing the effectiveness of the already exist-
ing houses of justice, as well as the idea of creating arbitration centers, which is currently in
the initial stage of establishment in Armenia and has already been implemented in Georgia

How do you see the Armenian justice system after the reforms you have planned?

In 2019 the Government of Armenia has designed a very ambitious reform agenda which is
reflected within the sectoral strategic documents. These documents have been elaborated and
will be implemented with the participation of all relevant stakeholders, including the repre-
sentatives of civil society and with the engagement of our international partners.

Once the reforms in question have been completed, we expect our justice system to be much
more fair, efficient, practical and more leaning towards human rights. Our reform agenda as
a whole will allow us to ensure integrity among main justice chain actors, especially judges,
thereby increasing public trust in the judiciary. Which is why the cooperation between our
countries is a great opportunity for growth and improvement.

At the moment, constitutional, judicial and anti-corruption reforms are being developed, as
well as reforms in the areas of criminal enforcement, probation, police, enforcement, human
rights, etc.

156



Ne? JISH65220 0°ILBHOB0S
2022, N3C™NLN. JULY JOURNAL IUSTITIA

(fuce

U

066365303 LIJIEG]IZIT MU 3IEIGIIE IEGMIIGMED)I6,
3I0MB NEHT() 3(M0O)IJILON6

bsgsdnggeonl 3dm3g@s§ 6ol 0bLGodA30gdo Ggnm®ddomgds 20132020 Famgddo

Lodo@mgganml 36m390s@@ol 0bLGHo@YE0Yao aobgoms@mgdol, ©sdmyzowgd-
@ dol, odkg0@gommbols s 989JB05bmdol gob@wols dobbom 2013-2020 §angddo
daogoeo dbodgbganmgobo Mgxm@ds aobbm®ogms. Mgnm®dgdo gi37dbgdomos
3969300L gmdobool, gg@m3ol Loddml 3m@9xE0ol Fobosswdwogy Lobgadfogmms
x3980L (GRECO) o 930060303900 005653 dO0d@mmdols ©s gobgomo®gdols m@ps-
bobo0ol 5bFogmdygEogmo Juigeols (OECD ACN) Gg3mdgbosi0gdb.

300 3905G @0l 0bbEoG GG Mgum®doagds  Lod doGomse g@Hodse 2013,
2015 o 2018 (ergddo gobbm@dogewe.

2013 fanodwg boJo®mggenml 30m31@s@yas ogm bsds@mggeml ogl@oiools Lado-

boblB®mL LolBgdsTdo dgdogogro Lobgerdfoxrm LodzgnTygom sfglgdyangds, Gm-

dgeoboi bgeddmgebgarmdos Lod®M @M@ gYaagdsdmboggdbom seody@goo
09bEoEool dobolE®o, dnsgs® 3OM3YAM@AL o oyglBoiools JobolE®ol Fo®wao-

69000 Mob5dYdMdsbg b0dbogrs s SMogolYRE gdEs Mogs3oMggmow bsJo®-
0390mb 309b0wgbR o, d9dmgy 3o Lods®mggerml 3 9dog®-dobol@@o. 2013 §geols
3obbm@309e©s 3G 39ASA Y@l Mgrm®@domgdol 30Mggemo s dbo'dgbgarmgsbo
9630 ©s 0000l JobobEAL, Mm@ 3 3@ o@ozydo Mobsdwgdmdols 3o@al,
LOygao hodmgamgs Lod®myam@m gxagdsdmboa gdgdo.

2015 G0l gobbm®zoga gdbyao 3G 9@s@yaol Gggm®domgdols IJgmag gBo3ol
QoM 9ddo 300 3@O5GYA0L oMY 30gda@mdols s Aoddg0Mg5amdol b Hb-
390 bogmazs© s dobo 19630900l 9539d@0sbo dglsb@ye gdase dgofdbs o-
d0993000909800 3O gA099@0 MO — La3OM3ROMAOM Lodkm, GmIeols JoGomsw
396305 Foddmaa 9bes dmsge®o 30mgy@m@ols 3obows@ydols dg@hggs. sbiggy
‘d90Jdbs Lodo®mgganml 3G 39O m@ms 30bggagbos — 3OM3YOamAMS ©s 3G j9-
53O0 2odmddogdgems 3Mgos s dob B gdsdmbogrgdo aobolisbrmg®s bos-
OM3OMOM Ladkmb 3O gamao §g3mgdol s®bggs.

30M379O5GYO0L MgRmadodgools Igmeg gBod3bg aoblsgymndgdom smlsbo'dbsgo
040 bodo@mggenml dmsge@o 30m39@m®ols msbsdmgdmdsby s@hggol s mebsdwy-
dMB0@b Aoaygbgdols shogno Fglol dgddbs. jobmbom asbolsbmg®s, Gmad dmsgs®o

157



= JI6SR0 0ILBHOB0S Ne?
== JOURNAL IUSTITIA 2022, N3NLN. JULY

3003900l R gdsdmbomgdols gowols oligarsdwyg s®oygag0569L 6 mgols, 0yl-
G000l JobolE Mo dnsgs®o 3OM3POM@Mdol gobpows@dgdols dgbodhggsw 0fygdws
9O gosh 3mblyga B o090l s3o©gdoy® FMggomasb, Lsdmdsasdm bobmaswmgdols
F9309005b s Lodo@merols @o®aol bdgiEosmoliGgdmsb. joblgemm@sizogdols dgog-
3o 0BGl JobolE®Mo dgomhggos s Lo3MM3Y@MAM Loddml @slsdd o3go-
oo (o0 9b0s Jnsgs®o 30Mm3yOmOMbol 5@5bsgemgd 3 3obows@l, Mmdgan-
0o gm0 Igbsdgeo 35063 4oblbgoggdyeno LiJglol 9brs ymagogoym. jobpows@dgol
L3 3OMAM boddml Lbpmdsby og-om 39, Ro@yemo 39bkolydom gy®gdm-
o, 39bko. s@hgyams© 30 0mgergbms ols gobpows@o, HMAgmoi dJoowgdws 9@
bdols, 3003 5@obo3agd Lod®M3OM@M Loddml LOYao dgdswygbamdbols m@o
dgbodgools.  Lbad@myy@m@M Laddml dog@ dg@bgna donsgs®o 3GM3OM®OMdol
356000s@ sl 0glGoiEools JoboliG®o woyymgbgdanog Fodywagbos Lsds®mgy-
@b J0og@mdsl. boJo®mgganml dmog®mds 3o m@o 3300l gosdo mobbdmdsls
o(3bogds 5b/@s 99o®l 5ddmMdws Fomdmwagboa 35bos@y@sby. my bsds®mgy-
gmb dJnog@mds 0gb@Goiool JobolE®ols dog® [omeygboa 3obo@s@yg®oby mob-
bdmdsl aobosibogdws, smbodbyao jobpows@®s arymabgdemog Fo®goaoby-
dmEs boo@mggaml 3o@esdgbdl, Mmdgaoi Lods®mggeml 3o@asdgb@ol @gy-
53dgb@om oy gbogro §glom, oy 39bdkoby@om, LOyao dgdsoygbermdols
9d@sgagbmbon 6 Faol goom 0®hggs dnsgs® 3G M3OM@L.

3039053 9A0L 0bLEA0FAYE0YM0 ©oIM Y0 damdol s @gnm@domgdol dm-

g gBo30 oy 2018 {gano, dmglsig 3Om39@s@Gg®ol 0bLEod30®o @sdmego-
©gda@mds 25b0Lsbwgs 9339 Lododmggarml 3mblGodgEoom, 9Fygds aodmgym
0LA0E00L LsdobolB®MmL s sdmyy 0 gdgee Lobgedfoxgm LEMYGHYGOS© Hhodm-
gogodwa. 259Jdws 0glBoEool JobolE®mol g gdsdmlogn gds, M3 gmazogoygm
Lo3@M39amAm Lodkmlb mogdxomds®yg s (93003, 9339 3909 g@0 s sGS
05350 3™ 39O m@ols Ig@hggol 3GmEgLbL aodmgmods smdsbdygan gdgero bgano-
byygan gds. 30d9om@s 3gbg@s@o 30M39amaols msobsdgdmdol LEsbogy@m-
b5, Moob Jolio goobg Mg Mobsdgdmdoasb go@aygbgds gbsdargdgao aob-
> dbe@mE Lods®esdgb@m 0d30hdgbRol ybom, goydxmdglios 30m3gas@yaol
05653 Mg gbols sb0dgbo-sFoboy@gdolmsb s wolizo 3@ oby®@ Fo@mdmgdsl-
006 05353d0MgoYeE0 3OM(39EYAJS0. 3OM3YASEAYA0L boJdosbmdols byendg{ym-
b0l dobbom dg0ddbs ggbgdogydo 3GM3GAm@ols 3gdogdmJdgwo bomsmndomm
m®ysbmgdo:

V' 3560930l Jo@mgol, gmogols s Fobosgroligdols Lodkem;
v LEAOSE Y0 YL 0 25b30m5Mgdols s Lolbaol Lods@merol 3eeo@ogols boddm;
v G5bg00 9501 Loddm.

>0lob0dbogos, MM 3obmbom wswygbogno Fglol dgbsdsdobow, bodogg Lomsmdo-
O® @Obmb Igdowygbemdbsdo Igeols 3Om 3O MG ms 3mbygdgbiools dJog® s@bg-

158



Ne? JISH65220 0°ILBHOB0S
2022, N3C™NLN. JULY JOURNAL IUSTITIA

(fuce

U

900 bo3@e 3gOMAOM badkml 8 §gg@o s guem dg@oi, obobo dowsfygg@oggdols
dowgdobg g gdsdmbogn 3oGms 9ddsgeglemdsls Fo®dmowygbgb. s@bodbyends

939053053 2obo@Es 3MM3@s@ @0l g9bJ30mbo@Mgdslmsab ws ogdodgdyao
Logombgodols gosfy3gdodo 30mgyam@amns 3mbgg®gbiools dog® s@bgyao 306 g-
ol Gmao. yobomgomolifobgdgeos, ™A 5mbodbyano Lomsmdo®m m@sbmgdols
>OLgdmdol Jmgao 39MomEols Aobdogarmdsdo agbg@omy®o 3G M 9@maol dog®

do00 gggems M93mdgbs300 yomgogolifobgdyan olbs.

M9x8m@doMgdol  3GmiEgldo 360dgbgermgsbos ol go@o, O®I  Laddmgydm-
M bodde 3obLBo@YEoya maasbmw heodmys@modws. bod@mjg@Om®m Lodkml
15 Fgg3®osb 8 (30l 0®hggl Lodo@mggamml 3GOm3gamams 3mbggdgbios, 2
930 00hg3l oygbEoEool Loddm Log@mm Labsdo@maml dnbsdo@menggdolysb
2 F936L 00hggl Lodo@mggenml 3om@sdgb@o Lods@@sdgb@m d@sge glmdols
s 9dzodgbmdols Fg30900Lsb, 2 (930l 0®bhgal LoJo®mggerml 3s@ensdgb@o
09@opoygeo s badgabogam [@ggool Fo@mdmdswygbangdoligsb ws 1 {30l oo-
hgal obggg Lodo®mggmml 3s®esdgb@do LoJodmggerml oglGoiools doboliG®ols

dog® [odagbogoo 3obo@s@y®oliysb.

3obLo3m®gdom s liobodbogos, ™A o3 39@m@A™ Loaddml mogdxmdsmgl Lood-
gl §930900b256 00hggl m30m®mb Loddm M@0 (arol goom. LadO®3POMAM Lood-
dob g gdsdmboggdsl 3o Fo@mdmawygbl g9bg@sgy@o 3G m3@OmAmdol jobwo-
oAYA0L Igdhggs s IR 0390, 39bgdoE Mo 3™ FHMm@ols J0Mg9e00 Jmsw-
300ls o dmswaoaggdol dodo@m oli30 3@ oby®o Lodo@momo®@dmgdols aob-
bo® 309 9ds, bod3@M3YOMA®M Laddml 3Omzyamao §g3m9d0l d0ds@mn wolizo3-
@0by®o Lobpgaols godmygbgdols ob/@s Lobpgaol goesdwg dmblibols bsgombols
3o0057Y39® 0, 6 3970 gO@mbgen, bogm Lod®m39@m@m Lsddml Fgg0ms gddsgen g-
Lmdol gosfyzgBoer gdom — ©oymgbgoemog, 3™ 9as@yg®ol LoJdosbmdols dg-
bobgd g9b9@o@u@0 3O 3YOMA0L 5bas®0Tdols Jmlidgbs, sbyo®oddo dgdogog Lo-
30mbgdbg Mg3mIgbwszogdols dgdydeggds s ggbg@og o 3OMm yGMm@olongol
Fodagbs, Lolbeool Lodo@meols 3m@o@ o 0sb godmdwobs®yg, dobo Lsbgenddw-
3569@m 3006303960 35bLobmg®ols, 361m 3@ @0l bsJdosbmdbols gHmygommgs-
bo 3Go]B0g0l hodmysemodgdolis s aobgoms®gdolomgols bgerols dgdFymdo @gzm-
39605309001 29bg@ o @0 3GMgyAm@olomgols Fodoagbs.

@5 13930803900 a53mfggggdo Fod3mgs sboands gm@d@mbsgodylids (COVID-19)
Logotnggmelb 3Gm3g@sgg@ol Fobsdg s Bmgm ao9dgmsgos LobGgds 53 go-

e 3939017

2020 §geols, COVID-19-00 53m( 3979900 35b6@gdools 3080, bods@mgganml 36 m 37-
53 Mo, 0bggg OMaMA 3 dnosbse do@m@dbox g gbol Lol gds, >fsdwg LiGy-
0050 Sbogno s Yibe godm{ggzgdol Fobsdg s@dmhbws — hggb, gdmo Ib@og, 1bws
dm39b0bs LoliBgdsdo MobsddMmIa gdls dm@ol go@ Lol yogdzgergdol 3¢9396-

159

-



= JI6SR0 0ILBHOB0S Ne?
== JOURNAL IUSTITIA 2022, N3NLN. JULY

(0o ©s, Igm@ g bM0g, 3o393Mdgegd0bs §539JH0ob0 Lad®mgy@dmam bsfdosbmds
5 d@de@s Esbsoygaols Foboswdwoygy,.

sbhogo 3m®mbsgod Lol gogd g gdol Goliggdol 3Mg39b00Lbmgols, ds@madls-
xggdol dg9x90bgdamse [o@dommgol ws sliggg s@bodbyen 3Om3gLdo ho®-
0o IbsMggools xobd®mgamdols wsigol b ybggaymaols dobbom, Lsfom-
0390l 3G 39053 gahsdo Lsgdome Li®sgsw aobbm@Eogmos  ©oligsbioy-
@0 bado@mo@{o®dmgdolbomgols Loko@m dmlbsdbowgdgeo Ladydomgdo. 3g@dme,
30M3905G YAl gzges mgolo sodydgs dglsdsdolbo @gdbozg®o Loy gdom
> dnbs domo 3OmaMsdygemo b ybggaymals, Modsi 3OM3YOM@ gL dolizs
‘dgloda gdamds Lobgadfogem d@smmogdol Jbs@adg@s aobgbm®ogmgdobom
30M390589A0L mgolgdboesb. 2020 (arol do@Fosb 30M3ya™MEAYdds snsbm-
00 oliGob3oy® Labsdo®mnerm 30m3gLdo Joowgls dmbsfoggmds. hggb sbiggg
53690290 @olFsbioyg®o bobsds@mam Lbemdgdol dmbo@m@mobyols 3gdsbob-
do o EoESLEYMJOYms© gag0d@os gmdgom, GmI 3GMm3gLgdo Jodwobo®gmdos
999JB 05650, 35bmbom oy gboa 35©gddo s FbosBgms YR gdgdol aobybmg-
0O S(3300.

Lodo®mggenml 30m390s@®sd Jg99560do gmdmbsgo@ylol gog@dzgegdols 3¢g-
396300L 30bbom, 3960896309 w@s§glgdyergdsdo dymezo 0d dGogd g gdolion-
30, Mg moi bodgan ggmbem  3mdgbogsios d@saogbdols Ibo@ol dog® 3jmbosm
‘dgbeygeo, ©sydgs Lo@gmgnmbm bomgbol yobbm@ogmgdols dglsda gdenm-
b5, 50bodbyero 3ob30MmMdgo Y0 0gm dMseEgdgmms myxobgdols IbMowsb dsmo
XobdOMgeomdol dpymds@gmdol gbobgd  gob@ oo 0b@g@gloom.

shogro JmOmbsgod Lol gogd 9 gdols 30939600l dobbom, Lsds@mggermls
30m3905@YMsd 2020 Fanols do®Edo gobibowgds/Lohogdgdol dJomgds wsofym

950 9JHObyano gmbEols dgdggmdom. smbodbymo gangd@@mbyao geol@s yolo-
NoMOMZES 300 39AsAYO0l MBo30sm Y@ 3968390©0bg s dmJomsggdl dogiEom
‘dgLod@ gdamds mog0sbmo gobibogds/lshogdmgdo asdmgabogbom gang@@m-
by golEsby, Gsdsi d60dgbgermgbow dgedzomds 3GM3YAs@G Y@l mxzolgddo
dodoasdggdol dmdoanmds. 39bgdogu@o 3O @s@g®ols dmJomsdgms dolo-
©g6'do s Mga0mbgddo sOlgdbym yggems mgobol dglolgargando ooy od-
3bowgds/bohog®gdols Jobowgdo yymo. 5d bom LsJo@mggarml 3G M3y@s@GY®sdo
50obmdom gobiboswgds/Lohogo®o 0dbs Fo®dmwy gboao, M gdo3 sMglsd go-
056 boJomegdbmes d99xgabgdas s Jombg G gogodgdss gobmbom wawygbogan
3509630 bpgdms.

593080 gbe o 9bes 500bodbml, MM 53 3gMomedo @ dgugabgdyms SO (3 3O M-
395G YO0L MobsIFOMIgEms 3goe 05035300l sdoma gdol 3Gm3gL0 s oliFsb-
(09O BOAOISE 0 s0g@mdom Lolfoganm os@Bogmds yoods@ms.

30Ombsgo@ylom (COVID-19) a5dm§g99ero 3sbwgdools 300mdgddo, 3Gm 39053 -
160



Ne? JISH65220 0°ILBHOB0S
2022, N3C™NLN. JULY JOURNAL IUSTITIA

(fuce

U

Aol LEAOSEga00ms s bodmJdgom 2 98dom aomgseolifobgdyao yggems od@ogmds
doM00Ms© a5bbm@ 309 ©s WolEsboydsw.

09335, Jogbgoego J®OMmbogodylol 35bgdoslmseb wsg3o3doMgdbyemo geom-
doen @0 a5dmFg930ls, boJodmggeml 30mgyds@ydobmgol 2020-2021 Fengdo
d60dgbgamgobo Fo®do@gogdol Fargdo ogm o msdsdow dgodagds omdgsl, @md
hggb bodox-bsdox gygobamgogdom LEHMSGHJA00ms s LodmJdgom ggadom wsls-
beyeo dobbgdls.

@5 300000 gH Yo 303500 Y gdgd0m F5H35GM>gh EEgbrmgmdon msgol bsJdo-
56351 bsJstmggmels 30m 3658907

30M39058 1O 9F9439B o0 ©o g9adobmIogda 9bws goms®Mgdmwals eAMmms 2ob-
dogermdsdo [odmd@oao a5dm{ 393900l Ladsbygbme. 3OMm39@s@Y@s gbos oyml
d9dog dboymeabsdo, Goms do@ag 33505030990 s IMEGH030MgoYer0 Mmobsd-
‘O gbdol Jog® 3obmbom ©s30lMgdygao B9bj30900L MdogdBdew ws doyz9e-
dmgdamoe gobbm®zogagbon s 30MPgLombogobdby ordbgdymo Lsdos-
bemdom, 256533 303mL 3obmbols 9bgboglmds s b Ybggayml Lods@meangd®ogo
Lbobgerdfogmlb 3@0bz039d0L sdzgoemgds. ymggmomoy® @g50ddo mmbsbodwg
30039000 sbm® 3090 gdl Lod®mgyam@m Lsddosbmdsl, bgosdbyoggamdls go-
dd0gdol @s Jbo@l k9@l Lobged{ogm d@omgdsl Lolsds®mammTo. sfgsb go-
demdwobsdy, hggbmgol Mdmsg®glo 3@om@o@dg@yeo Jodo@myga gds bod@m 3 y@m-
@M LoJdosbmdol badolbols sds@engdss.

3obLo3 9@ gdygas© 3M0m@0d Ao olgm obsdoym gdbmsb d@dmens, GMyMm-
0359, BP0l o0 gn@gds, 30O 1R300 sbsdoygao, 3069MESbsToyao, sSwo-
dosbol Logm@baobs s x5bdOMgemdol Fobssmdwgy d0do@myero wsbsdoyao,
Jogms 30do®m s MmyxobTo dognomds, LgbmdMogo sbsdoygann, dgyFybo@go-
gomdols dm@Gogom howgbogro sobsdoygao s Lbgs. 3Mom®o@ 9@y dods@mea g-
b1 Fo@dmoagbl Log®msdm@obm MobsddOmdgrmdol yodaog@gds.

2o0©s 5dobs, hggbmgol Ibodbgermgsbos 3™ 3@sG®ol, mamas 9fggool, ob-
BE0G PG00 0 mAA5b0bsE0gmo aod@og®gds. smbodbyao dobbom hggb gova-
X0695950 05b65dFOMIgenms sygobols @s AMEs300lL Fglgdl, gbO9bsgm msbsdd-
OmdgEms 3OmBgboge asbgoms®gdsbyg, agbg®yeo dgoblB®odobyol ysdaog-
G965by, (3569 mxzgolol 3mb3gnEool sby®mygsby.

oM@, Mobsyggodggeros, 9dbodgbgermgsbglos Lobmasmgdslmsb LFm@o s
999JB 0560 3mdYbo3530, 3OM3YASAYA0L goddgomgommmdolis s sbys@odgeen-
959 9ol YbOYbggeymas, Goms Lobmaswmgdsd Joomml wdmyYa@o ©s >dma-
T96530 0630@ o300 Mm@ (3 3OM 3G @sdo dodwobscg Losbanggdols, sbggy
306309390 Lolbaols Lado@maols bodggool o®ggeog, Goi badmamm xsddo
LobMYoEMGdsdo 3OM3YOSBY@0L Jodo®m bmdol sdoma gdsl 2obsdoMmmbgdl.

161



= JI6SR0 0ILBHOB0S Ne?
== JOURNAL IUSTITIA 2022, N3NLN. JULY

bod 56 355(36mdeom d3ombggml, 0y @S dogshbosm 3Gom@oGg@gdsR 3G™ @S-
B900L LdgON>TMBoLM MS653FBMI@dol Fbdog?

hggbmgol Log@msdm@olien msbsdd@mdenmdols Jodos@mygan gdom Lolbaols Lods@o-
ol LggamTdo  3Gom@o@dgdgeo dodo@mymgdgdos: gJlE®soEools s Lodo®-
0 9d@0g0 obdo®gdols Lggdmdo Log@msdm@obm bobgandgs@mgdm dsbols go-
RoM0MYds, LogAmsdm@olm Mmbars0bdmdloby®gdols dodfmwgdgan 3md3sbogdmsb
05653dOMAE ML goRo@mmgds, bodo@man gd®ogo wobds®gdols, gl @dswoiools
5 Eobsdoygagdmogo Jmbgdols dmdogdols s WsbMYbgdol Logzombgdby Logdme-
‘do@0lem MobsddOmIgmdol 30mi3gLol 9539]B0sbmdols gomdxmdgligds.

Egol dpymds®gmdom, gdlE®swoiools s Lasds®ma gd®ogo sbds®gdols bgyg-
@mdo bogo@mggenml Loghmsdm@oliem bgendgi@ya gdgdo doGomss® g3Gm3yen
Lobgadfogmgdmsb sgb. Lads®mggaml 30m39@sG@ol 3@om@o@gdos ggem3ols
306306963l do@ds aoxsMmnmMzEgl 0d Lobgedformgdols hodmbsmgowmo, GMIggo-
0oboz LoJodmggerml dglsdsdolo Log@msdm@olim bgandgz@gegdgdo gd6gds. oI
dobbom 9339 3030bsMGMAL I o365 3gdgd0 Hdwgbody htwomm 5dg@o e,
Lodb@gm 5dgM 0390 ©s >boy® Jggyobolimsb.

593080 gde o smbsbodbogos @md, 2016 Ferowsb Lods®mggaml 30mgy@s@ s
mbensob bgMgol 3MMgo0gMgdolash 30Ms30@ 0mgdl gergd@d@mbye Jmbszg-
d90L Lolbaools Lodo@menols Lsddol (omdmgdols godaangddo. 3oMggeo gibemy-
@0 3m3d3s5bos, OMIgandsi Lodo®mggeml 36m 39053 @Oobmsb mebsdd@mdammds
50{ym, oge Facebook, dgdwgy jo WhatsApp, Instagram, Apple, Western Union s
MoneyGram. 2021 {eroasb 3o boJo@mggenml 36Gm39@s@9@sbonsb msbsdd@mdenm-
b5 bygmds sbognds 303356009 s0{ym: Paypal, Viber, ByteDance (TikTok), Binance s
CEX.IO. s@lsbodbogos, @md 2020 §genl LoJo®mggerml 36m3g0s@yg®ols dmmnbmg-
bgdols s 3dogmazoan gdols dohggbgdgeno 90%-dwg 0gm, d5dob, mEgls 0dsgg 3g@o-
mobmgol Lodygsem yeomdsgny@o dshggbgdgero 72% oym.

h3gb >JBHoy®o gdndomdm, Moms JoRsMmMNMZEgl 03 Mbas0bdmdlsby@gdols dma-
Fmgdgemo 3033560960l hodmbosmgsao, Gmdmgdoi LEOYms© MobsddOMmIenmdgb
LoJo®mggenml Lodos@momesdzog masbmgdmsb.

Lodo®mggeoml 36m390s@@obomgol gom-g0mo 360dgbgermgsbo 3Gom®o@g@dos
05653 dO Mg mdols F@opoizoygeo gm@dgdol (gduGGswoios, Lods®mangddogo
sbdo®gds s Wsbsdoye gd®ogo Jmbgdols dmdogdols s sd®Ybgdol Logombgdby
Log®msd@0ler 0565 IOMIEMds) 9839JB05bMmdoL gob@Es LogBmsdm@obm ©m-
b9bg ©m39dgb@gdol gen @@ mbyano dodmzgeol @sbgdygol, 3Gmi3glgdol LESb-
©5AA0bs300l, M3B0dobsi3ool, s3B™dsGoboiool, dnbo@dm@obyol goydxmdglig-
b0Ls s 15653 dOMAggdol LT ogan gdols bom. 53 dodos@mgergdom dbodgbganmgsbo
30maAgLos ol, M3, JspgsomsE, dmem [ gddo bobsdo@mamgddo gJlE®swo-
300l LodobFo®mdmgdols 9539]@0obmds LGsdogy@se 0bMgdbmes ©s, doyoeo-

162



Ne? JISH65220 0°ILBHOB0S
2022, N3C™NLN. JULY JOURNAL IUSTITIA

(fuce

U

0o, 2021 §geol byer mnbdoEosmdo gdl@®smoios 0dbs pslsdggosm 36mdbogno,
53 9839JB0obmbdols 32.2%-0560 A s 0ym 2020 §genmsb (62 LsJdg) dgosmgdom s
30.2% bews 2019 §genmasb (63 bodg) dgosmgdoom.

5930 oo 5Ol s@bsbodbogo, ®mI hggb, hggbo 3md3g@gbiools Gomyegbdo,
5JBogOs© gmsbsddBrmdemdm Log@msdm@olim m@ysbobsiEogdmsb. 53 dbcog
23obLo 3gm@ gd0m s@bobodbogos g30m353doMmsb, g3dm30l Ladkmbmsb (GRECO,
MONEY VAL, CEPEJ, CCPE, PC-OC, CDPC s ».9.), 930060303900 05b53dO0dgnm-
d0ls s 20bg0m0M9dols 5bE03m@ YR Jigemsb (OECD ACN) o gog@mosby-
00 90960l MAYb0boG0sl;msb YHMmogHNMbs.

05b653dOMAEMdS om @0l gbgds obgm 360dgbganmgsb bsgombgdl, Gmym@gdo-
(355 3MOYRGE00L, GYaol yomgm@gdols s GgamM0obIol sxr0bsbligdols Fobsswm-
dga dOdms, 30m 3905 YAl 0bLA0GYEYM0 godeog®gds ©s dolo bsgdosbm-
b0l 9839JB05bmdols gob@ ..

LoJo@mggaoml 36m3g@ed®s 2015 faosb sJ@oyds msbsddOmdammdls 3@m-
39OOOMS LogOMSTMAOLM SLM(305305LMSb s LM 53 IKoH M YOHMogON M-
659dO MA@ mdod glodargdgano gobows Lo Jo@mggermdo Jodggansw ho@s®gdyeo-
gy IAP -0l 3mbgg®gbzoo.

2017 Fa0ol 26-28 0360LL Lo Jo®mggarmb 3G 39@e@ 9@ sd 9dsldobdans 361m 39O 0@-
0o bog@msdm@olm sbmEosEools s@dmbsgan gom gg@mmaols s (396@Gsg @0 sbo-
ol 3-8 @ga0mbya 3mbxg®gbizosl mgdsbyg ,wsbsdoyagd®ogo ybom Im3mggdey-
@0 Jmbgdols ad®ybgds s 0dgMsbsdoyeo®. 3mbggmgbiosdo Imbsfoegmds
doo@gl 3OM3xOmAms bosg@msdm@olm sbmEosiools odmgd@m@s@ds, Fo®dmdswo-
39be0 gdds s sMdmbagmgm ggmm3ols s 396GH®sy@0 sbool 25 Jg99bol 3G 34-
53O0l bgenddmgsbgands 300 9dds. 3mbggAgb0obg  obsTdoyegdbdogo gbom
30890990 Jmbgdol @sd®ybgdols s 3009M@absdoygmol 1gdgdby 3M9bgbde-
(30900 {o@dms@aobgl g3@m3gends s 5dg@ogols gg@mgdygao dBoGgdol ogb@o-
(300l ©g3saFdgb@ol gJl3ga@gods.

2018 (ero@sb Lodo@mggenml 30mg9@s@d sl Fo®dmdswagbgao dyogl 3Gm 37-
AMA®S bog@msdm@olm sbmEosEool s@dsbdyam gdgaro 3mdo@gddo, o3 sEsb-
A1OgoL Lodo®mggeml 30m37@s@ @0l ddo®m mobsd'd@mammmdsls sbmgosgo-
Sbmob @ Fbomdols Lol gdsdo Log@msdm@olm asdmiEpomgdols oBogdse ©o-
bg®agobmgols.

obggg 360dgbgenmgobos, Hmd 2018 §ganls, bbgs J39969006b do@ago 3mbgy@9bizools
doybgeege, Lodo®mggaml 3Gm39@o@y@sd LoJo®mggeml babgaom dmo 3mgs
9B gbds s IAP-0b s@dslbdgegdgands 3mdo@gdads gobis mobbdmds, Gosms 2021
Teols Lgdpgddgddo 30mgyam@amns Log@msdm@oliom sbmzosiools 26-9 ymggen§-

0700 3mbyyg®gbz0s s 2gbgdogy@o dgbggods Lsds@mggaemdo ho@s®gdyeo-

163



= JI6SR0 0ILBHOB0S Ne?
== JOURNAL IUSTITIA 2022, N3NLN. JULY

4o, m39d3o 3030©-19-00 25dm( 5990 356©gdools odm s@bodbymo 3mbyg®gbzo-
ol hoBo®gdols mo@omaw asobolsbmg®s 2022 Fanols 1@ gddgdo.

9L 06985 3OM39OM@ns bsghmsdm@molim stimizosizool (IAP) yeomdsgay@o jmb-
39696305, 3MbxgM9bz05bg yobbogymo 0dbgds mmbo dmsgemo dodosGm e gdols
Lo gombgdo: COVID-0m 53m§ 3979900 do@madlox e gdol Lodm g ggdo ©s od go-
dm{ 393900l @olbisdgnggoe dgddbogmo Ggdbmemayoy®o 0bmgs309d0, J0dg@©absde-

90 gdols 3o 3mema09d0l g3y 309, Lobpg®gdl dowds sOLgdya g @O mbyen
3303999 gd9dbg Fg0mds s Gyeols yomgm@gds godF oo oJ@oggdol Lo-
‘o gbdoom.

3068390963050 ImbsFomgmdsl dJoowgdgh Jbmagaomls 180-3wyg Jggybols s Bg-
0B MA00l 30M39YAGHYO0L MGA5bmgdol Fomdmdowy gbergdo. wmbolidogdsls sliggy
ogL{@gos IDogogo 39960l 2gbg@s@ @0 3OM™ 3yAO®MEA0 s 3OM YOG @l Lbgs
do@oeo 0obsdwgdmdbols 3oMgdo.

LogO Mo dolm YOM0gANMgd0l mgoglsb@obom Lso®mggemls 36m 3@ s@E)y-
Aobomgol goblsgymn®gdygas© asdmdhggaos EUROJUST-msob mobsdd@mdanmds.
2019 Faools 29 dod@L doop5Tdo bgaro Jmgfgds boodmggembs s EUROJUST-l
‘oAl MobsddOMIgmbols Jgmobbdgdol, Gmdgol dglsdsdolbowss, boo@mgg-
@b 29bg@o@yg@ 30 39@s@Yasl dogis dgboda gdenmds EUROJUST-3o Lo Jo®-
039200l Fomdmdspy gbans® d9353d0M g 3OM39OHMA0 yoam..

‘dgoobbdgdol goxnm@®dgdsbgaomsfygg@oe gdols Jowgdsl §ob ydmwmeos EUROJUST-
Lo o 936035300l MOAbMgbmsb 0bFgbloyg@o Jmansis®sggdgdo, MmIgero
2016 {ero@sb oo ym. 2017 §geo s EUROJUST-ds Log®dobgygese dgobogas o-
Jormggaml Lodos®mogsgom s ds@medlox e gdol Lggamdo 3g@lmbogns-
G0 dmbs399900L oY Mbols Mmogligdomdbs gg@mgogdo@ol Mgy s3050msb.
©5gb0m0 ©sliggbol dowgdol dgdwgy aosTyws dbmeme bsJs@mggermlmsb
‘dgmsbbdgdol gorgm®dgdol bsgombo. dgaolgdol 3dmEgldo dmbsfoamg gom-9@-
00 Jnogo®o 9§ggos LTm@go Lods@mggerml 3@m3g@s@dg®s ogm.

Lodos®mgganm @gyombdo 306390 J3ggebss, @mIgamsbsz EUROJUST-3s mobsd-
‘O mdols bgerdg30 e gds aoogm®ds. EUROJUST-msb dgmsbbdgdom LsJo®m-
39e0ml ©s 930m353d0M0l 399690l dglodengdemds Jogiom Yg®m Lf®sgsw© ©s
999JB 05650 0005653 FOMAgMb Log@msdm@olm MMysbobgdbyeo sbsdoyaols go-
dmdogdols s Lolbenolibsds@mnen gd®ogo wggbols 3G M39Ldo.

‘dgomsbbdgdol glsdodolbow, Lodo@mggerml g9bg@og o 3Gm 3@ m@ols d@dsby-
b0m, bodo Fanols goom ©s0bodbs LoJo®mggenml 3gbg@domy@o 30m3gAs@yaol
493539009 30m30m@o EUROJUST-do. dmgao 53 bbol gobdogermdsdo 3g303-
‘dodg 30M39OmAds oo doaolibdggs goliffos 3mbidg@ye Lobbeool Lado®o-
ol boddggomeb @s3533009600 Log@msdm@molm mobsddGmdamdols 9539]@0-

164



Ne? JISH65220 0°ILBHOB0S
2022, N3C™NLN. JULY JOURNAL IUSTITIA

(fuce

U

obo@ [o®mdodmgol ggmbom. dgogasw, LoJs®mggenml Logsdmdogdm 9fggogdols
Fo®dmgosdo sOlgdyen s@ogtm 360dgbgermgsb Lolberol Lods@menrols Loddgby
3945390619 3™ 39OMA0L ho@mgermdom, b ybggaymazoe 0dbs giEbm Lobgend-
Fogml 303396 9b@ @0 m@ysbmgdowsb Lako®m 33 303909 gdgdol LFGsxsw s

999JH05bow Jm3mggds.

GOa®@05 30M3YA5@YA>To ES6gHyomo (0gAPmo LolEgdol cmsgolgdydy-
35 ©s b5gmxogHgds? M53gbsw 35Lybmdl ogo LEGsgsE IbsHE MmsbsdwgHmgy
donbeogbgdls?

Lodo®mggenml 30m390s@@obmgols ghom-gho yggemsbyg 0bmgszoyg® ©s boobdg-
Agbm godm{g93oL 308Og@o BAOSbLRM®Iszos o@mImowygbl, MmIganas, dmisg-
a0 gBs3obmgols, 4 Jodomswo Jodos@mn g gdols 5g@MdoBoboosl Imosb@gdls.

Lodo®mggenml 36m39@s@9®sdo 19bJ30mbodgdls 3080 g0 3Gm©Y@o — sbogo-
A0g¥00 3m@Fs@o0, OHMIganbg [a0mdsi 3Om39AeG YO0l 0sbsddHMBgdls goem-
3o @0 Jlgaools Lodygoagdom dgyderosm s @mdaol gOom-g@o dbodgbganmgsb
396J0oL MoboddOmIgenms oBgo®mgols Inbo@m@obaol sg@mds@oboios Fom-
Jmoagbl. smbodbyao dgJsbobdo bgywdn§ggbomo LobylEom swmoibogh 3Gm gv-
Am@ol s 3Om3YOsA a0l godmddogdbaols 3090 mommgymo Lsds@men gd®ogo
©0m39dgb@ol bygandm§g@sl, Mol dgdwgysi 3OMyMsds 53BMIs@YMs© sbogbls me-
653dOMAgeoms 35GJyMM0bo300L bo jan gdo, LsdgommE ©s dogosb ws@goMm e
05653dO M@0 gds©. 5bogoB oMo 3®Eso asblsbwg®agl 30mg@m@oly/3@m-
390590l 25dmddogdaols @s@godmgols Lsdgegnm bodbyanls Indbds@gdanolimgols
1506 Mgl Losbyo®odm 3gMommsb Jodo@mgdsdo ws sbegbl LEAMYJE YO Y ©s-
boymxzgdl dea@ols LoIEBoGm gOmgyegbols m3F0dsgy@o gosbsf o gdols dmwgano-
Ggosb.

2021 Fgeols LoJo@mggenml 30m39@od@ol Lod®mggamam bsddosbmdols s
LEAOSAJA09e00 3obgomedgdols ©93s®@odgbBol ©s osbsgo@oyy@ds Ladds®mgy-
goed g3 m3egdo@ol 3OmgJdol dogd ©sdod@sggdygmo gdldg@@ol ho@mymmmbonm
©50(gem Lobberols Lodos@merol bodolFo®dmgdols gangd@@mbyao LolGgdol dobe-
‘g Business intelligence go0g3dml @obg®agolmgols boswsgols 3mdbowgds, ®mdgarocs
M®2560b5300L LoJdosbmdsTo Loobgm®dsizom B gdbmermaogdols gobgomsmgdsls
©> 30809 AOSbLBMMISE05Lmsb Ws3ogdoMgdbymo Mgxm@dol bofogmos.

Lobbaol Lodo@meools boddolfs®dmgdol gergd@@mbyeo LobEgdol dmbsigdms
5bobyg BI Bgdbmemmyogdols d9dggmdom dglodangdgero aobogds @wowo dm 3 m-

0L LAOYJB YO0 oo s SOSLEHGYJB YOO goyeo Jnbs39d9d0lL WS Toggds,
5bo@0bo s Jm g eAO™MIo gobgomobsoos.

2021 (geols dmdbows s@og@m0 3OMmEMAE 030, GmIgaoi bbgowslbgs dodos®omy-
g g600 235d@ggl dmbo39d9b0l 3bowse obsbgol s Lolbaollsds@meangd®ogo

165



= JI6SR0 0ILBHOB0S Ne?
== JOURNAL IUSTITIA 2022, N3NLN. JULY

3@o@ogol dgd9doggdsdo dobo godmygbgdols Lodygsa gdsl. bligbgdyeo dmwgano-
90990 35390900 (3OMBAME03960) 5JBoydoe 3odmoygbgdgb bgemgby®mo 0bdg-
@ gdBom sedg@goe Lol@gdgdl, mam@oig s@ol gJbBMs3ma e300l Imwgmo s
key influencers g39bJ30mbogn gd0. dgdydoggdyeo dmwgergdo G gogy@ Jmbszgdms
Lod@ogen gl bobbglobos@obolimgol woMgdya 06xMmMIs30s© Ao®©sJdbol. Lodm-
dogerme 0g983d90s 5@bodbymo 3GmAmE03gools dgdggmdom Bl (business intelli-
gence) 53716 J30mbsg @0 dglodengdamdgdols 06@ga®sios Lolberols Lods@meanols
Lo Jdolfo®dmgdols gem gdB@Ombyemo Lol gdol dmbsigdms dsbsTo.

2022 §geols @o0bgdggds 3Om3 0@ g@ol Lododmgdgdbbyg s b3gEonozobyg dm@-
3909800 505d05byg®o Agly@lgdol do@mgol gangdB@mbymo 3OMy@sTs. ssdos-
by@0 Agly@lgdol do@mgzgols gengBOmbyeo 3Mma®sdols (HR 3@my@sds) dg9Jdbols
dobobos Lodo@mggeml 30m 390G a0l ssdosby®o @gly@lgdols do®mgol og-
A™I>BA0boMgds, (3080 BMAOISE o ©s, dgbsdsdolow, Mebodgn®dmgg LEbos®-
Bgobg goaygobs.

300 3905G A0l Lodo@mgdgdbg Imaagdbyao HR 36my@sdols wobgdygs gosed-
xM69LgdL Logo@am 3039990l LEbsOE0bsE0sl s dglsdsdolo m3g@s-
(30900l o mgols, dmbso39dgdols s 0bgm®Is00l s@A0bgol, Lol gdsGobsiost,
‘dgbobgols, dmdogosl, be®EoMgdsbs ©M39dgb@o®mgdsl ws dglodsdoloe aoydyxm-
gl gds sbogrobols s sbyomodygdol Lodyomgdgdo, Moms 939 Imbgds Lo-
Jomggeml 30m39@sG @0l ssdosby®o Ggly®dligdols gmygbodgds LEGSGg0-

9o 06030530390bg.

53539 3mOF s bg gbadan gdgano 0dbgds ‘dgodbsls 0bmgsioygdo 3Gm©ydo — 3@m-
395G YO0l M0mmgyeE0 MmsbsddOmIemols Igegygdol sdbsbggao 308G 30@-
ABe@omb baboo.

3o0©s bgdmombodbymobs, Lolberol Lsds@maol Lodolfs@dmgdol sbognro
90 9JpOmbyamo LobEgdol ©obggfols o gyubjiomboamydo aoygdxmdgligdols
dobbom, 0923900 sdoBgdomo godg LgMgolgdol 0bGga®sios Log®omm Lobsds®-
0 gdols 3Oma@sd e gbObggamymaslbmsb, o3 3GMm3yamagol Lsdygsmgdsls
dol3gdL Lobodo@menmTdo (odlowygbo bgdoldogMo ©mi9dgbdoEos 08GO
Loboo goosgbogbmb s oliggg gergdd@mbygese doo@mb Lobsdos@maml yo-

©oVy396 090950

Lolbaol Lodo®ms@m{o@mdmgdols 3dmi3gbol dsJlodoga®o goz080mgb9d0l dob-
bom, 515939 o gadogros L3gEos@y®o gen gBOmbyo 3grs@Bm®dol dgdbs, @ema-
ol bLodygoagdoms dImbogds 30039 gBe3bg 0gdowoygao obdo®gdol Lodls-
byy@ol 5©3mM35GHgomsb, boam dgdwgy LEY@osE Losgm @™ 3m@A3glomsb 3@ go-
(39099096950l gengdB@mbymop asigens. bodo@mgganml 3Gm3gas@y®ols dog®
(30BOYE0 AOSELBMMIs300l 3gdlol oy gddo sliggg 09233905 0lgmo gargdd-
OMby@o 3es@Rm@dgdols Jgdydeggds s ©sbgdygs, @mdgeroi Yb@Ybggergmeals

166



Ne? JISH65220 0°ILBHOB0S
2022, N3C™NLN. JULY JOURNAL IUSTITIA

(fuce

U

Lolbaool Lods®mnenols 36mgldo dmbsfoeng s Jlodognydmsm yggems Liydogd@ob
063 9305305L 308G 5@ 9dedo.

o939 339 domdm 3OM3Y@sG YO0l dmdogy@o s3enogszool dgJdbsby, dmIgaoc
dmdbdomgdganl doli3gaL 3@M3@s@yaols Lgdgolgdls s Lbgowslbgs 0bgm@ds-
(305bg b s0b{gmdol Lodysmgdols Jmbogry@o Ggergrmbom, Moz yosds®d@o-
390 303960353001 dmJo@sJggdmsb s 0]bgds 360dgbgermgsbo bodoxo 3Gm 3y@s-
B9®ob 308090 BOSbLEmAIsi300l 30m3gLdo.

pSdMmel, @5 3ogohbosm mJggb fobs>3g 8;266(4) 93603369 egsbgl 35dm§ggggdoe
©5 51 39295gL 30 3YASG7@S 5dob YgLsdsdobow Lsdmdsgmeo?

2022 Ganol wolisfgolido dowgdyamo 0dbs boo@mgganmls 36m33@s@yg@ols gobgoms-
Mool 2022-2027 (e gdol LEMsBga0s ©s bodmdgom agads. hggbo dobsbos, @mI
LEA@oB 00 s bodmJdgom g9ds 3obybmdwgl, ghmo Ib®og, 3G M 3@s@ Y@l §o-
b5dg o@Lgdoe sboen asdm§39390L, bmgenm, dgm@ g db®og, dgglodsdgdbmwgl 3meno-
G030l @m31dgbBgdol dgdyndoggdbols mebodgodmgg LESbEsMOE L. 3OM3yOsE@ Y-
Aol sbog bLAMsGJy05do Fo®Imey gboaos 9§ ggdols gobgoms®gdol bgogs, 3@om-
@03 9o Jodo@mnya gdgdo, dobbgdo s sdm3obgdo. LEHMSE 00l dgdydoggds-
‘do, 3M33909b300L oM gddo Jmbsfoggmds Joowm 3GM3PAsGHYIGol mom Jdol

93900 bAOYIH O PIs 9O e ds.

sbogno LGS Y00l 3G0MA0E gH e Jodo@m Y gdgdl [oMmdmowagbli Lod@m 3y-
AmAm Lodosbmdols badolboli sds@engds, @obs@oggdym by m@ogbBodgdsao
Lolbenols Lodos®mnerols 3meno@ogol {omdmgds, Lod®mEgbm dgmsbbdgdols 0bl@o-
A9B0L dmdbo@mdol s 989JB05bmdol bAws, LogOmsdm@olm msbsddBmdenm-
b0l aoderog®gds. 3M0m@o@d B e Jods@n g gdo® @hgds 3mOYRE0YEo ©sbsDo-
oo, 30dg@Osbsdoymol, Buymols yomgmn@gdol, bodyagomom JmGogo®gdeao
5bsdogenols, Jogrms Jodo@m s Mmxsbdo dogrsmdols, syMgmgg, sG>l Y Fenm-
35b0ms J0g@ s JodoGm howgboeno sbsdsyeols Fobsomdwgy d@dmaols gg9@os-
bemdol baws. sbiggg 3@0m@oRgdyer d0ds@mn g gdols Fo®dmowygbl 4gbgdyano
30@0@ 030l od@og@gdo.

‘dglododolsw, hggb dogyggdom hggbo LEHMsBga00m ©slsbyero Jobbgdols s SIm-
(3569601 gl gergodsb.

hggbmgols dognosb 360dgbgermgsbos Lod®m j@mam bsJdosbmdols g39J@0sbmdols
> ba@olbol sdomangds s 53 Jobbom gy gadogm Lobgerddmgsbgam dJomomgdgdols
‘d9d9doggdols, mym@oos:

> Lobgenddmgobgeom domomgds ,olg®gEogeo gugdsdnlbomgdols s bss®-
0ggeomb Lobbenol Lads@meols ymwgdlbols 39-7 3gbanols godmygbgdol momdsby;

> asobobengds Lobgeddmgsbgmm domomgds ,ow339m0l wmbolidogdols s bad®m-
9bm dgmobbdgdol gormmdgdolsl godmbisygbgdgemo 3omdgdols dgbobgd;”

167



= JI6SR0 0ILBHOB0S Ne?
== JOURNAL IUSTITIA 2022, N3NLN. JULY

> asbobegds Lobgeddmgsbgam domomgds ,LoJo®mggeml Lolbenols Lods®m-

ol goegdbol 11! s 126! Igbengdom gomgooli§obgdyen sbsTogmgdbyg -
dmdogdol Lod@mmEglm bgaddmgsbgammdol gobbm®ogegdol globgd™.

hggbo 9Fggo0bmgol 3GomG0GHIH Y 0s obs@oggdyamgdmsb Lfm®o o ¥deyge-
o 3md9b035300, 5doGmI 3 gadsgm boo@mggaml g 9bg@sayg@o 3am yamaol
Lomomd0®e M@AYSbml — sbo@omgdygamms Lohog®gdol gobdboanggeno Lodkml
‘dgJabsb.

Loddm ygagdsdmbogro 0dbgds gobobommml aoblsigm@gdom ddodg 3o@gamaools
dogoMmdM030 ©sbsToymgdols wosbo@om gdyamms Lohogdgdo. Loddml gymeangds
053X ©0Md>M g, OMdgerlioi s0Mhgal Loddm msgolbo 930 9d0wsb. Lohog®gdol aob-
bogngols dgegao Lasddm doowgdl aowsfyg@omgdsl Lolbaol Lods®maol bsd-
dgbmob s 3ogdo@gbom, HMIganlsi 9dbgds Lo®gzmdgbsizom balosmo gdbgds.

Lobmgomgdol bpmdols sdoengds 3GM 3@ s@ Yol Igdomdols IsJlods@y®o wo-
>mdom s SbyoModgoogdymgdom s@ols dgbodergdgemo. sdo@md dbodgbgeom-
35605 g0bd(3boegdegdl s 3OMYOMA9L Jmdol Pdygomm s 9i9dBosbo jm-
d96035300L Fomds@mgs. Lmage sd0@mad Lods®mggaml 30m y@as@@sdo 2016
Fgeols, dmdoensdggdmsb 30@oldo@ 3mdygbogeiool gb®ybgganlsgmegs®  ©s0bye-
3o dmdognsdggdbmab dgbggo®ols gengd@d@mbygemo 3Gma@sds, mydis  bobmaswm-
905Lmob g dygognm 30396035300l go@Mdoggdol s 3gB0 9539JB0obmdols Jobbom,
dobobdgfmbognos JmJogrsdggdmsb gOmog@mmdol dgbobdols yoydxmdgligds. dg-
Lodsdobog 2022 (genls 0g9adgds sOLgdyao gaogd@mbyemo 3Gmy@sdol wobggls,
JME0R0300905 S 3OM3YAM@9dol /dgbgx g gdols dmdsmsdggdbmeb dgbggeodg-

b0l 9390 9bOYbggaymas.

Lodo®mggenml 30m390s@ @0l msbsddOmdgems dm@ogsios 9Fygool  Lsddos-
bemdols 3GMEYJB0gEmdol s 9539]B0obmdols gb@ybggenlsgmagsw ghm-g@mo -
60dgbgenmgobglio o d@m@os. s30@md sy30egdgenos MmsbsddOMdgerms bokodmy-
b960lL s dmmbemgboan gdgbols LTm@sw 0©gbBogoEodgds s dommngol bomsbswm
Lod7dom 30GMdgdols dgJdbs. Mebsdd@mdgams dmEogsizoolmgols 3bodgbgenmgs-
60> om0 Lodydom ao®gdml aoydxmdgligds, Ladlobymgdb@ogo bsgdosbmdolmgols
Loko®m do@g@osey®-3gdb03y9@0 300mdgdom sdag@gs. LFmago 53 dobbom Lo-
Jomggeml 30m39@s@®sdo Msdwgbodyg 360dgbgermgsbo 0bxg@sl@®YIB G-
@0 30M79JB0 obbm®Gogaws.

3969000 M0 30m39OsG YO0l dgbmdsdo, Lododmggamdo sdg@oz0l dggdrmgdey-
@0 dBoBgool Logerbml dbodad gHom, a50blbs LsJs@mggenml 361m3y@s@g@ol
603000900 3E 303909 gdgdol boogo, Gmdgols sbognmao @3 Ggdbmemyoydo
©s O3 BY6J3E0H0 mgoebsb@olom LsJs@mggerm@o o s@Lgdmdl. LOygao Lo-
956080035300 > Lo@gdmb@em Lodydomgdo ho@odes Lowbowol, bgbsgol s
Lohbg®ols @s0mbyao 3G 9@s@ @ gdol sdobolG®sEoya d9bmdgddo, Lowse

168



Ne? JISH65220 0°ILBHOB0S
2022, N3C™NLN. JULY JOURNAL IUSTITIA

(fuce

U

300 3905G A0l mobsd IO Mm@ gdolmgol dgodbs msbsdgo®mggo dm{ymdogmo ©s
aobosbengdaeo Lodydom Logdig. mgolido sbggg Imgfym Lomsbopm @gdbogydo
dofgmbdogmdgdom sodrg@gomo s@OSLOYFamgbgdby Jn®ygdgmo yodmgomb-
30L mmobo s 493 300gbobmgols ss3B0Mgdeymo yo®gdm.

2021 Fgaols aobbm@dEogmos Lodo®mggaml ggbg@sga@o 30m39@s@gaol @od-
©gb0dg Lodmnygamol Lo@gdmb@m-Lo®gimbl@d®ydaom Lodydsmgdo, s@bodbyan
Lo@m e gdbg aobmoglgdymos Lbgoalbgs ©0g3s@@Bodgb@godo, dglsdsdolsw, bo-
Jomggeml g9bg@smado 3GM 3 As@ ol msbsddamden gdolmgols dgg4dgbom
0obsdg®mggo dmfymdoao, gobobargdygmo s Lamsboswm B gd60z9®0 dmfymdo-
@mdgo0m sk @gogo badygdom Logdzggd0.

38923530 mdoenoli'do mdogolol Gsombyao 3GM3yAsFY®gdolmgols msbsdgo®m-
39 LASbsME gdol sbogo gbmdols 3dgbgdbermdols woygdsl. sbogn dgbmdsTo ob-
0ogbgds mdogroliol, gozg-Lodby@momml, wowydg-hymy®dgmol, olobo-lsdym-
@ol, dggero mbdogolbol s yeEsbo-badsgrswggol Goombymo 3GM 3O sGHY®gdo.
300 3905G A0l sbogn dgbmdsTo sbiggg aobmoglogds msbsdgo®mgg bLESbos®®g-
b0l dglodsdolo 3G 9@s@g@ol Lolifogem 3963 @o.

2022 Gl gaga95300, @M gogoa@dganmm  Lsds@mggaml 30m39@sd@ol meo-
Lgool aobobagds @s MsbsddBOMIgenms Lodydom 30MMbgdols yoydxmdgligds.

05b53dOMAgerms In@Gogoizoobmgol dbodgbganmgsbos LmEosgy@o go@sb@ogdo
5, 3003920 A0y do, OMdol 5bsbmoy®gds. 2018-2022 (angddo 3Om O ™M@ dbyY,
35d03d0gde gdbg s bbgs 0obsddOmdengdbbg dmbes 0obsdgdb@md®ogo Lo®yml
Ao 50-80 %-0m. bgeraggsbols bOol dJobsbo s@0l 3GOM OG0l 0oboddOMm-
dge0ms IOMAol 5bsb@oy@gdol @s LmEosmy@o o®sb@ogbol gg@mmgsgdodol §gs-
0 J3996900L 3OM39OMAJE0L 5bsb@oy@gdolimsb wosbgrmgds ws Imbsdo®mang-
05 LMoo 9@ 35M5bF09dmsb yomabod@gds.

169



= JI6SR0 0ILBHOB0S Ne?
== JOURNAL IUSTITIA 2022, N3NLN. JULY

INTERVIEW WITH THE PROSECUTOR GENERAL
OF GEORGIA MR. IRAKLI SHOTADZE

Tell us about the institutional reform of the Prosecutor’s Office of Georgia in 2013-2020

Many important reforms were implemented in 2013-2020 for the purpose of institutional
development and to increase the independence, transparency and effectiveness of the
Prosecutor’s Office of Georgia. The reforms were based on recommendations from the Venice
Commission, the Council of Europe’s Group of States against Corruption (GRECO), and the
Anti-Corruption Network of the Organisation for Economic Co-operation and Development
(OECD ACN).

The institutional reform of the Prosecutor’s Office of Georgia was implemented in three
main stages in 2013, 2015 and 2018.

Before 2013, the Prosecutor’s Office of Georgia was a state subordinate agency operating
within the system of the Ministry of Justice of Georgia, which was headed by the Minister
of Justice of Georgia, who could exercise prosecutorial powers. The Chief Prosecutor was
appointed, and could be dismissed, by the President of Georgia; and then by the Prime
Minister of Georgia, upon the recommendation of the Minister of Justice of Georgia. In 2013,
the first and very important stage of the reform of the Prosecutor’s Office was implemented,
as a result of which the Minister of Justice, as a political official, was completely deprived
of prosecutorial powers.

Within the framework of the second stage of the reform of the Prosecutor’s Office implemented
in 2015, an independent collegiate body, the Prosecutorial Council, was established in order
to ensure the independence and transparency of the Prosecutor’s Office and the efficient
performance of its functions. The main function of the Prosecutorial Council was to select
candidates for the Chief Prosecutor. The Conference of Prosecutors of Georgia was also
established, which is a meeting of prosecutors and the investigators of the Prosecutor’s
Office, and which has the authority to elect member prosecutors of the Prosecutorial Council.

At the second stage of the reform of the Prosecutor’s Office, the establishment of a new
procedure for the appointment and dismissal of the Chief Prosecutor of Georgia was
especially noteworthy. Under the legislation it was established that not later than 6 months
before the expiration of the term of office of the Chief Prosecutor, the Minister of Justice
would start one-month consultations with the academic community, members of civil society,
and specialists in the field of law, for the selection of candidates for the Chief Prosecutor.
As a result of such consultations, the Minister of Justice would select and submit to the
Prosecutorial Council for approval not fewer than three candidates for the position of the
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Chief Prosecutor, at least one third of whom would be a representative(s) of a different
gender. Candidates would be put to a vote at the meeting of the Prosecutorial Council
separately, by secret ballot. The candidate who received more votes, but not less than two-
thirds of the total number of the members of the Prosecutorial Council, would be deemed
elected. The candidate for the Chief Prosecutor, elected by the Prosecutorial Council, would
be immediately nominated by the Minister of Justice to the Government of Georgia. The
Government of Georgia would approve and/or reject the candidate for the Chief Prosecutor
within two weeks. If the Government of Georgia approved the candidate nominated by the
Minister of Justice, the candidate would be immediately nominated to the Parliament of
Georgia, which would elect the Chief Prosecutor for a term of 6 years, by secret ballot, and
by a majority of the total number of its members, as provided for by the Rules of Procedure
of the Parliament.

v" The last stage of the institutional independence and reform of the Prosecutor’s Office
was in 2018, when the institutional independence of the Prosecutor’s Office was deter-
mined by the Constitution of Georgia, as it was separated from the Ministry of Justice
and formed into an independent state institution. The right of the Minister of Justice to be
the chairperson and a member of the Prosecutorial Council was annulled, and executive
authority was removed from the process of the selection of the Prosecutor General, who
was a former Chief Prosecutor. The stability of the position of the Prosecutor General was
strengthened, as his/her early dismissal became possible only through impeachment by
the Parliament. In addition, the procedures related to the appointment and promotion of
the employees of the Prosecutor’s Office and disciplinary proceedings were improved. In
order to support the activities of the Prosecutor’s Office, the following standing advisory
bodies of the Prosecutor General were established:the Career Management, Ethics and
Incentives Council;

v’ the Strategic Development and Criminal Policy Council;

v" the Ranking Council.

It is notable that, according to the procedure established by law, eight members of the
Prosecutorial Council, elected by the Conference of Prosecutors of Georgia, are in the
composition of all three advisory bodies and, moreover, they represent the majority of
persons authorised to adopt decisions. The above regulation increased the role of persons
elected by the Conference of Prosecutors of Georgia in the process of adopting decisions on
matters related to the operation of the Prosecutor’s Office. It should be noted that, during the
entire period of the existence of the said advisory bodies, all their recommendations have
been taken into consideration by the Prosecutor General.

An important fact in the process of the said reform is that the Prosecutorial Council has been
formed into a constitutional body. The Prosecutorial Council consists of fifteen members,
eight of whom are elected by the Conference of Prosecutors of Georgia, two of whom are
elected by the High Council of Justice of Georgia from among the judges of the common
courts of Georgia, two of whom are elected by the Parliament of Georgia from among the
members of the parliamentary majority and the parliamentary minority, two of whom are
elected by the Parliament of Georgia from among representatives from the legal community
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and academia, and one of whom is elected by the Parliament of Georgia from among the
candidates nominated by the Minister of Justice of Georgia.

It is particularly noteworthy that the chairperson of the Prosecutorial Council is elected by
the Prosecutorial Council from among its members for a term of two years. The Prosecutorial
Council is authorised as follows: to select and approve a candidate for the Prosecutor
General; to carry out disciplinary proceedings against the first deputy and deputies to
the Prosecutor General; to decide on issues of the imposition on and/or early removal of
disciplinary sanctions from member prosecutors of the Prosecutorial Council once every
6 months, or immediately, by a decision of a majority of members of the Prosecutorial
Council; to hear a report of the Prosecutor General on the activities of the Prosecutor’s
Office, and to prepare recommendations on the issues covered by the report and to submit
them to the Prosecutor General; to submit to the Prosecutor General recommendations
concerning the establishment of criminal policy guidelines, depending on the criminal
policy. These powers facilitate the formation and development of uniform practice in the
activities of the Prosecutor’s Office.

What specific challenges were presented by the Novel Coronavirus (COVID-19) to the
Prosecutor’s Office and how did the system deal with those challenges?

In 2020, due to the COVID-19 pandemic, the Prosecutor’s Office of Georgia, like the entire
justice system, faced completely new and unknown challenges, in particular, on the one
hand, we had to prevent the spread of the virus among employees in the system, and on the
other hand, to continue effective prosecutorial activities and the fight against crime.

Inorderto preventtherisks ofthe spread of COVID-19, and to ensure the smooth administration
of justice, as well as the protection of the health of the parties involved in that process, the
preparatory works necessary for remote legal proceedings were promptly carried out at the
Prosecutor’s Office of Georgia. In particular, all prosecutor’s offices were equipped with
appropriate hardware and software, which enabled prosecutors to support public prosecution
from prosecutors’ offices. Since March 2020, prosecutors have participated in thousands of
remote court proceedings. We have also implemented a mechanism for monitoring remote
court hearings, and we can assure the public that the processes were carried out efficiently,
within the time limits determined by law, and strictly protecting parties’ rights.

In order to prevent the spread of COVID-19 in the country, the Prosecutor’s Office of
Georgia allowed phone calls for accused persons being held at penitentiary institutions,
whose right to telephone communication had been restricted by virtue of their prosecution.
This was necessary because of the increased concern of accused persons’ families about
their health status.

In order to prevent the spread of COVID-19, in March of 2020, the Prosecutor’s Office
of Georgia started receiving applications/claims via e-mail. The e-mail address was made
public on the official website of the Prosecutor’s Office, and citizens of Georgia were able
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to send their applications/claims via e-mail, which significantly reduced the mobility of
citizens in prosecutors’ offices. Boxes for receiving applications/claims were placed in the
reception area of the Prosecutor’s Office of Georgia, and in the entrances of all regional
prosecutors’ offices. Thousands of applications/claims were submitted to the Prosecutor’s
Office of Georgia in that way, which were distributed to the addressees smoothly and were
responded to within the time limits established by law.

It should be noted that during this period the process of raising the qualifications of the
employees of the Prosecutor’s Office was not hindered either, and tens of training activities
were carried out remotely.

In the conditions of the COVID-19 pandemic, the activities envisaged by the strategy and
action plan of the Prosecutor’s Office were mostly carried out remotely.

Despite the global challenges associated with the COVID-19 pandemic, 2020-2021 were
years of significant success for the Prosecutor’s Office of Georgia, and it can be said that we
are gradually approaching the goals set in the strategy and action plan.

In which priority directions does the Prosecutor’s Office of Georgia currently carry out
its activities?

The Prosecutor’s Office should be developing continuously and systematically in order to
respond to challenges that arise over time. The Prosecutor’s Office must always be ready to
strengthen the rule of law and ensure the establishment of the principles of a legal state through
the objective and impartial performance of the functions assigned to its highly qualified and
motivated employees under law, and through their work based on professionalism. About
four hundred prosecutors carry out prosecutorial activities, supervise investigations, and
support public prosecutions in court on a daily basis. Therefore, the first priority for us is to
raise the quality of prosecutorial activities.

Our main priority is to fight against such crimes as money laundering, corruption, cybercrime,
crimes against human life and health, violence against women and domestic violence, sex
crimes, crimes motivated by intolerance, etc. Strengthening international cooperation is also
a priority.

In addition, the institutional and organisational enhancement of the Prosecutor’s Office, as an
institution, is important to us. For that purpose, we are improving procedures for the hiring
and rotation of employees, and striving for their professional development, the enhancement
of gender mainstreaming, and the introduction of a ‘green office’ concept.

And lastly, accurate and effective communication with the public, ensuring transparency
and accountability in the Prosecutor’s Office, so that the public is provided with timely and
comprehensive information about both innovative developments and specific criminal cases
at the Prosecutor’s Office, are of utmost importance, which ultimately lead to raising public
confidence in the Prosecutor’s Office.
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Would you share with our readers what you consider to be the priorities for the
Prosecutor’s Office in terms of international cooperation?

For us, the priorities in terms of international cooperation in the area of criminal law are as
follows: the expansion of the international contractual framework in the area of extradition
and legal assistance; more cooperation with international online service providers; and the
enhanced efficiency of the process of international cooperation regarding issues of legal
assistance, extradition, and search and return in respect of criminally obtained property.

As of today, Georgia has signed international agreements in the area of extradition and legal
assistance mainly with European countries. Another priority for the Prosecutor’s Office of
Georgia is to expand beyond the continent of Europe the list of countries with which Georgia
would sign respective international agreements. For that purpose, negotiations are already in
progress with a number of countries in North America, South America, and Asia.

It should be noted that since 2016, the Prosecutor’s Office of Georgia has been receiving
electronic data directly from online service providers within the framework of criminal
proceedings. The first overseas company that started cooperation with the Prosecutor’s
Office of Georgia was Facebook, which was followed by WhatsApp, Instagram,
Apple, Western Union and MoneyGram. Since 2021, five more companies have started
cooperation with the Prosecutor’s Office of Georgia, namely: Paypal, Viber, ByteDance
(TikTok), Binance and CEX.IO. It should also be noted that, in 2020, the index of meeting
requirements by the Prosecutor’s Office of Georgia was up to 90%, while the average
global index for the same period was 72%.

We are actively working to expand the list of online service providers that fully cooperate
with the law enforcement bodies of Georgia.

Another important priority for the Prosecutor’s Office of Georgia is to increase the efficiency
of traditional forms of cooperation (extradition, legal assistance, and international cooperation
on issues of search and return in respect of criminally obtained property) by means of the
introduction of electronic exchange of documents at the international level, enhancing the
standardisation, optimisation, automation, and monitoring of processes, and the training of
employees. Important progress has been achieved in the efficiency of extradition proceedings
in courts, which has been steadily increasing in recent years: for example in 2021, a total of
eighty-two extraditions were declared admissible, which was a 32.2 % increase in efficiency
compared to 2020 (62 cases), and a 30.2 % increase compared to 2019 (63 cases).

It should be noted that, within the scope of our authority, we are actively cooperating
with international organisations. In this regard, our relations with the European Union,
the Council of Europe (GRECO, MONEY VAL, CEPEJ, CCPE, PC-OC, CDPC, etc.), the
Anti-Corruption Network of the Organisation for Economic Co-operation and Development
(OECD ACN), and the United Nations, are particularly noteworthy.
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Cooperation concerns important matters such as, inter alia: the fight against corruption,
money laundering and terrorist financing, the institutional strengthening of the Prosecutor’s
Office, and an increase in the efficiency of its activities.

Since 2015, the Prosecutor’s Office of Georgia has been actively cooperating with the
International Association of Prosecutors (IAP), and this close cooperation has made it
possible to hold the IAP conference in Georgia for the first time.

On 26-28 June 2017, the Prosecutor’s Office of Georgia hosted the 8™ IAP Eastern European
and Central Asian Regional Conference on the topic ‘Asset Recovery and Cybercrime’. The
[AP directorate, representatives from the IAP, and the heads of the prosecution authorities of
25 countries from Eastern Europe and Central Asia participated in the conference. Experts
from Europe and from the Department of Justice of the United States of America made
presentations at the conference on the topics of asset recovery and cybercrime.

Since 2018, the Prosecutor’s Office of Georgia has had its representative on the IAP
Executive Committee, which is proof of the close cooperation of the Prosecutor’s Office of
Georgia with the AP, and our readiness to actively introduce international experience into
our system.

It is also important that in 2018, notwithstanding stiff competition from other countries, the
Prosecutor’s Office of Georgia was awarded the right, on behalf of Georgia, and the IAP
Executive Committee gave its consent, to hold the 26™ Annual Conference and General
Meeting of the IAP in Georgia in September 202 1. However, due to the COVID-19 pandemic,
the conference was postponed to September 2022.

This will be a global conference of the IAP, where issues in the following four main areas will
be discussed: challenges in justice created by the COVID-19 pandemic and the technological
innovations designed to deal with those challenges; the evolution of the typologies of
cybercrime; cross-border access to electronic evidence; and money laundering through
virtual assets.

Representatives from the prosecution authorities of about 180 countries and territories of the
world will participate in the Conference. The Prosecutors General and other high-ranking
officials in the prosecution authorities of many countries will also attend the event.

In terms of international relations, the cooperation with EUROJUST is particularly
noteworthy for the Prosecutor’s Office of Georgia. On 29 March 2019, a Cooperation
Agreement between Georgia and EUROJUST was signed in The Hague, according to which
the Prosecutor’s Office of Georgia was assigned a liaison prosecutor representing Georgia
in EUROJUST.

The decision to sign the Agreement was preceded by intensive negotiations with EUROJUST
and EU authorities, whichbeganin2016.In2017, EUROJUST studied in depth the conformity
of personal data protection in Georgia in the areas of law enforcement and justice with EU
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regulations. After reaching a positive conclusion, it was decided that the Agreement would
be signed with Georgia. One of the main bodies participating in the evaluation process was
the Prosecutor’s Office of Georgia.

Georgia is the first country in the region with which EUROJUST has signed a cooperation
agreement. The agreement with EUROJUST enables Georgia and EU Member States to
cooperate more promptly and efficiently in the process of investigating and prosecuting
international organised crimes.

Under the Agreement, by the order of the Prosecutor General of Georgia, a liaison prosecutor
of the Prosecutor’s Office of Georgia was appointed to EUROJUST for a term of three
years. Throughout this time, the liaison prosecutor has made great efforts in terms of
efficient international cooperation in relation to certain criminal cases. As a result, with the
involvement of the liaison prosecutor, necessary evidence has been obtained quickly and
efficiently from the competent authorities of foreign countries in relation to a number of
important criminal cases that were pending in the offices of the investigation authorities of
Georgia.

What are the specifications of, and how productive is, the digital system adopted
at the Prosecutor’s Office? To what extent does it respond to the rapidly increasing
requirements of the modern day?

One of the most innovative and interesting challenges for the Prosecutor’s Office of Georgia
is digital transformation which, at this stage, entails automation in four main areas.

An analytical portal, which is a digital product, is operating at the Prosecutor’s Office of
Georgia. It can be accessed by the employees of the Prosecutor’s Office through the local
network, and one of its important functions is the automation of monitoring employees’
workloads. The mechanism accurately registers the signing of each legal document by the
prosecutors and the investigators of the Prosecutor’s Office, after which the programme
automatically categorises employees into employees with low, average and high workload.
The analytical portal determines the average workload of the prosecutors/investigators of the
Prosecutor’s Office during a certain reporting period, and models the optimal distribution of
the staff among the structural units.

In 2021, with the engagement of an expert hired by a European Union project, the Department
of Prosecutorial Activities Supervision and Strategic Development and the Analytical
Department of the Prosecutor’s Office of Georgia started to prepare the foundation for the
implementation of a business intelligence environment on the basis of an electronic system of
criminal proceedings, which is a part of the reform related to the development of information
technologies and digital transformation in the activities of the institution.

On the basis of the database of the electronic system of criminal proceedings, the business
intelligence technologies will enable us to process, analyse, and visualise in a short period of
time a large amount of structured and unstructured data.
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In 2021, a number of prototypes were developed which enable us to clearly view the data in
different directions and to use it in the preparation of criminal justice policy. The prototypes
will actively use systems that have artificial intelligence, such as the extrapolation model
and the key influencers’ features. The developed models will transform real data sets into
valuable information for business analysis. In the future, it is planned to integrate the
functional capabilities of the business intelligence technologies into the database of the
electronic system of criminal proceedings by means of the prototypes.

In 2022, an electronic human resources management programme (HR programme) will be
implemented, which will be tailored to the needs and specificities of the Prosecutor’s Office.
The purpose of developing the electronic HR programme is to automate the management of
the human resources of the Prosecutor’s Office of Georgia and to transform it into a digital
format, in compliance with modern standards.

The implementation of the electronic HR programme tailored to the needs of the Prosecutor’s
Office will improve the standardisation of personnel related procedures and the management
of respective operations, as well as the registration, systematisation, storage, search, sorting
and documentation of data and information, as a result of which the means of analysis and
reporting will be improved, thereby better focusing the human resources of the Prosecutor’s
Office of Georgia on strategic initiatives.

It will be possible to create an innovative product on the same portal in the form of a digital
portfolio, which will include the results of each employee of the Prosecutor’s Office.

In addition, in order to refine and improve the functionality of the new electronic system of
criminal proceedings, it is planned to integrate additional external services into the software
of the common courts, which will enable prosecutors to send any document to be submitted
to a court and to receive court decisions in electronic form.

In order to digitalise the process of criminal proceedings as much as possible, it is
also planned to develop a special electronic platform, through which evidence will be
exchanged electronically, at the initial stage, with the lawyers of the Legal Aid Service,
and then, with all lawyers across the country. As a part of its digital transformation, the
Prosecutor’s Office of Georgia also plans to develop and implement electronic platforms
that will integrate as many subjects participating in criminal proceedings as possible into
the digital environment.

We are also working on the development of a mobile application of the Prosecutor’s Office
that will provide users with online access to the services and information of the Prosecutor’s
Office through a mobile phone, which will simplify communication with citizens and will
be an important step in the process of the digital transformation of the Prosecutor’s Office.

And lastly, what do you consider to be the most important challenges in the future and
what are the plans of the Prosecutor’s Office in that regard?
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At the beginning of 2022, the 2022-2027 development strategy and action plan of the
Prosecutor’s Office of Georgia was adopted. Our goal is that the strategy and action plan, on
the one hand, respond to new challenges in the work of the Prosecutor’s Office, and on the
other hand, comply with modern standards for the preparation of policy documents. The new
strategy of the Prosecutor’s Office includes the vision, priority areas, goals and objectives of
its development. Almost all the structural units of the Prosecutor’s Office participated in the
preparation of the strategy within the scope of their authority.

The priorities under the new strategy are as follows: to improve the quality of prosecutorial
activities; to carry out a victim-oriented criminal policy; to increase the flexibility and
efficiency of the institution of a plea bargain; and to enhance international cooperation.
Increasing the efficiency of the fight against corruption, cybercrime, money laundering, hate
crimes, violence against women and domestic violence, as well as crimes committed by
minors and against minors, also remains a priority. The strengthening of a gender policy is
also another priority.

Therefore, we are pursuing the goals and objectives set in our strategy.

It is very important for us to increase the efficiency and quality of prosecutorial activities,
and for that purpose we plan to prepare guidelines such as:

» Guidelines on the Exercise of Discretionary Authority and the Application of Article 7 of
the Criminal Code of Georgia;

» Guidelines on the Conditions Applicable to the Measures of Restraint and Plea Bargain
will be updated;

» Guidelines on Providing Procedural Guidance for the Investigation of Crimes Determined
by Articles 11! and 126' of the Criminal Code of Georgia will be updated.

Correct and direct communication with victims is a priority for the Prosecutor’s Office, thus
we plan to establish an advisory body of the Prosecutor General of Georgia: the Council for
Considering the Victims’ Complaints.

The Council will be authorised to consider the complaints of the victims of particularly
serious crimes of violence. The Council will have a chairperson who will be elected by the
Council from among its members. After considering the complaints, the Council will make
a decision on a criminal case, which will be recommendatory.

Public confidence can be increased by the maximum degree of openness and accountability
of the work of the Prosecutor’s Office. Therefore, it is important that direct and efficient
communication is being carried out between applicants and prosecutors. For that purpose,
in order to ensure face-to-face communication with citizens, an electronic programme of
meeting with citizens was implemented at the Prosecutor’s Office in 2016. However, to
deepen direct communication with the public and to ensure more efficiency, it is advisable to
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improve the mechanism of communication with citizens. Therefore, in 2022, it is planned to
improve and modify the existing electronic programme and to provide better support for the
meetings of prosecutors/managers with citizens.

The motivation of the employees of the Prosecutor’s Office of Georgia is one of the most
important factors in ensuring the productivity and efficiency of the activities of the institution.
Therefore, it is necessary to properly identify employees’ needs and requirements, and to
provide them with appropriate working conditions. In order to motivate employees, it is
important to improve their working environment and to provide them with the material
and technical conditions that are necessary for their work. For that purpose, a number of
important infrastructural projects were implemented in the Prosecutor’s Office of Georgia.

With the support of the U.S. Embassy in Georgia, a material evidence repository of the
Prosecutor’s Office of Georgia was established in the building of the Prosecutor’s Office,
which is the first of its kind in Georgia either in terms of technological or functional capacities.
The administration buildings of Sighnaghi, Senaki and Sachkhere regional prosecutor’s
offices were completely rehabilitated and renovated, and renovated workplaces with modern
equipment were arranged for the employees in question. Appropriately equipped questioning
rooms suited for minors and an environment adapted for persons with disabilities were also
provided at the new offices.

In 2021, several floors of the building of the Prosecutor’s Office of Georgia were renovated
and reconstructed. Different departments are located on these floors, therefore we provided
modern, renovated, and appropriately equipped workplaces for the employees of the
Prosecutor’s Office of Georgia.

We plan to start the construction of buildings adapted to modern standards for Thilisi district
prosecutor’s offices in Tbilisi.

Vake-Saburtalo, Didube-Chughureti, Isani-Samgori, Old Tbilisi, and Gldani-Nadzaladevi
Thilisi district prosecutor’s offices will be transferred to new buildings. The Training Centre
of the Prosecutor’s Office, adapted to modern standards, will also be located in the new
building of the Prosecutor’s Office.

In 2022, we plan to continue the renovation of the buildings of the Prosecutor’s Office of
Georgia and the improvement of the working conditions of its employees.

Primarily remuneration, and also social guarantees, are important for employees’
motivation. In 2018-2022, the salaries of the prosecutors, investigators, and other
employees, were increased by 50-80 %. The purpose of increasing salaries is to
approximate the remuneration and social guarantees of the employees of the Prosecutor’s
Office to the remuneration of prosecutors, and to equalise social guarantees to those
enjoyed by judges in EU Member States.
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30960 989100 9J690ms. LOgmos® s@SLFm®o 0dbgdbmws sbans JggendmJdgogds-
b9 Jomomgds gommdwps dmygolols Loggs@yaol LmEosgyg@o ob dn@sgry@o doby-
b9600; Lodo@NE05bmds 330 35lbgds: moge® @ogbda®g Lo gmod magls; 039 dsgy
s dooe{og M5039L; 0gogo 30Mmgbgds (39a9e00); gobo 3b0dgbgermgsbo. s do0b(s,
dgmeg dbog: dmodme g dbemaremw 3o mgbyano, 04s30 B9bJiog®o, 9boggdlisgrydo,
do@sogeol. —

ofdgmbs o sbanm [o@byaol gogrmlbmgoy® @9bogbi30gdl Jm@ol aopgdols I
FOgbmob yggansbyg sbeoml s@ols @omgdamagdsoms goarmborgos, Gmdgaoi bbgs-
slibgs dgmm@wmenmyoy®o 3bgo00m goms®gdbmws: 3obBls s Bob@gby wogyd-
bgdygeo gmao37@-930LEgdmemaoyg®@o @9bwgbizools Jobgogom, asblsymndgdom
30bpgendsbeol, M03g®@@ol (System der Philosophie I 1921) s doybldg@mdgdaols
(Philosophie der Werte 1908) dog®; gom@iglbs (Mikrokosmos 1856/64) ws bozdgby
©5539dbgdymmo 3bmg@Mgdols s 3G YAl Mobsdgedmgy Bogmbmgool gmo -
M0 s 3B YE-mgm@ oo 3 9bogbiools Jobgogom (Nachw. in m. Syst. d. RSoz.
1949. § 36, S. 365 ff.). goblogym®gdygeo dodo@myagds, Gmdgenoi sberml s@ol
3bm3g®gd0l gombmxzosbmsb, s@ols g. 3gbg@erols Jog@d dmogmbgydbyao 996md9-
bemgnmgos: Scheler, der Formalismus in der Ethik und die materiale Wertethik (1913/6)
A9begbioom (am Fopbol Jbpoglow), oogs@mmml 3ob@ols gm@dsgy@o gmogs
‘doboo@liosbo gobgymmdsms mgm@oom.

sFdymbogol @odsbosbosmgdgeros Bm®Igdowsb s 3obmbgbowsb dgdmddybgds
JM3090955bs 05 Ggoarmds by (ontologia); sd@oys, bgm3obBosby@-300E 03900
Lo{golo Nicolai Hartmann, Ethik 1926 (1935), zur Grundlegung der Ontologie 1935
(1941). o053 IBg@bo 3ogmdls dgddbsl @o®gdym gdoms Gogrmlbmezos, Sdm-
ol G5 30Mmgbgdols s bopgbol 9bosdgbdy®o sbGomgbowsb (Person und Sac-
he Bd 3, 1924); m335, bgdmombodbyeroligeb asblbgoggdom, ol 360dgbgenmdsls
5b0d 9ol dbm@me 300M3gbgdsl, Amam@A 3 Jobsbpslabym gOmgyel s >s@s Lo-
2obl, ®mam@ 3 9dobbm, 3956039 s3Mgaso@ L. gabolGgbiosey®o gogrmlmeos
(Heidegger, Sein und Zeit 1927) sbggg by9d09@u0s 0dpgbsw, Modwgbsms Lodys-
Al Ly@osmol sagb0l Lofyol (g@@oml 0@gdl ssdosbol ,gme3bowsb™ s 5g3vyd-
690l dolbyg ol ,a005(9439B0egool™. dmama dol, olyg Fdobos MmbBmemaools

Foboodegy 96g30m2gdl ob, O3 ojgesb Fggdegogmos mbogddg® Qodgdymy-
39603y (F5@gMos@ @ oMoy gdgdsdeyg), Jomedg@gl, sobmey@ ey Lowowy-
9053wy doligens; olobo 5@ aobgzymgbgds ymxzogdgdol byg@ml, dog@®sd dgoygds
3obbx gools s 0©g9dolasb domo badogommdols s Msbpol dglobgd. 53 db@og,

1. @o@g@s@ s bgdmembodbymmsb ws3zogdodgdom: Sauer Metaphysik 1951; Philosophie der Zukunft 1923
(1926); Das Wesen der Ehre, Logos Bd. 9, 1920.
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Gemeinschaft 1919 (1926); Einleitung in die Philosophie 1949; E. Rothacker, Einleitung
in die Geisteswissenschaften 1920 (1930); Die Schichten der Personlichkeit 1938 (1947);
v. Rintelen, Pholosophie der Endlichkeit als Spiegel der Gegenwart 1951 (egzistencialuri

Bogrmbmgool 3@odoggeo gobboangs). mydi3s, 9bos gbo®bhybrgls ds@ g@osgny-
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590965053 9 5@ 5b0sbgdl bbgs ssdosbgdls (Uber ein vermeintliches Recht aus
Menschenliebe zu liigen 1797; de@. Jak. Barion, Kants Philosophie im Lichte seiner
Personlichkeit, Jahrb. D. Alb. Universitit zu Konigsberg, Bd. 5. 1954, S. 81, 90 Anm.
16 mit Nachw.). msgo© 3obGols 3Mm0bi039d0lL Jglsdsdobow, of 9bws as39m©gl
smJds: dgbsdg 3000l Jodo@m 5@ yggers bosbo odgrggs Lods®meol wsdsengols
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dbMog BobEgds OHMAMM 3 Boligymmbomo asbohgbo. ya@m LFm@sw, Gmam®g dobo
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dols 900l LEHOYJB YOS o; Lodo@men g s LodosMmE0sbmds 5@ sl ymezog@godol
3olgemdgdo, OMamA3 930b6mdog9®o o ggmggdo, sModg s3m356960, gogr©gdey-
96960, Jobbgdo, dobolosmgdengdo, Lombmgdgdo, LESbLs@EJb0. Mmogols googsdo,
Mg, bgoms dn@ol, 300gmdl 3ob@ol (wosbsi!) ws bodgh (3ye@yds!),
01939 M3 sOOLEAMEJE gl (OMIgenoi gobGL 9bws sgde0s) s gogdo®gdsls, ols
0d@ 935 »,BoLg g mdoms 3bGo i (msgo 59) gogmegol dobogsbo 3G0biodobs (mo-
30 38 8) ©o 30MYJBH0YE0 00®gd e gdomo Msbaol 4o®gdg (mogo 59 ), dmam@ 3
05350 5®05Mgdl. s obgbo s@0l ol, MM 5@ 5O LYdMIL Ydsmenglio Gobgyermbdols
300630 30. Lodo@meosbmds, 0lig3g OmMamO 3 3es@mbmasb, sl Lod@dbol, Lodsds-
3obs s Bamdols ygg@omn (msgo 44 ©s dgdamad), LodoGmerg ©s 49ddodo@gds
slobga gdygaos dmygsliols Loygs®ygaols JHolEosbygmo Loambmgdol dgdwogy (msgo
50). o Lo s@ob bag@mem boggmg? sgenos. s@obl 09 5@ gl Lyanog@o goligyemdgdo
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093995 gl bbgs dgbgoyagdsl, ®mad odsao Bolgyemdgdo (GmIgerdocs, bsgdome
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I 463) yx30™ darog®o s 5JBoy@os s MM PsMPgggs RO ddodg Fembolos?
bmd 5@ dggbodadgds gl 9R®M sdseo, 569 9306mdog@o Bobgyermdgdols g3ods-
Babemods 5@ gM0s@obdl, Gmderols (obodgi 9gobs 3awsobby gowowols Lombmgdols
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05350 Jdbol, Gmm@ 3 535l Mog5© 35@FHb0 5005@ 9oL (ngomsw(g@s 465). dog@sa
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05096000 bodo@mengb®ogo beo@dgdo.

9003 Bmb 3o3ge0 mgeol, @M Jers@dmbol ‘gbgoagdgddo dgodergds Jmodgd-
bols Lods@omnenosbmdols, 3g@dmeo, dgdogao gergdgb@gdo: 3mbimgd o Jdgogds,
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gl gygges 5sdosbols jgmomemgmdsl. Gowysb justum est, quod publice interest, et
salus publica suprema lex est”. Lodo@m@0sbmdols s LogBmm Loggmgl dm@ol 3
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DIE GERECHTIGKEIT”

WESEN UND BEDEUTUNG IM LEBEN DER
MENSCHEN UND VOLKER
WILHELM SAUER

4. GERCHTIGKEIT UND PERSONLICHKEIT.
LEISTUNGSFAHIGKEIT. SACHLIGKEIT.
PHILOSOPHISCHE LAGE

I. Die Gerechtigkeit wird vielfach als Achtung der Personlichkeit, als Behandlung
gemdf der allgemeinen Menschenwiirde bezeichnet. Bei einer liberalistischen Welt und
Lebensanschauung erfreut sich eine derartige Bestimmung der Gerechtigkeit grofer
Beliebtheit, wiahrend sozialistische Gedankenkreise wohl mehr Gewicht auf die Gemeinschaft
zu legen scheinen. Bei ndherem Zusehen besteht jedoch ein solcher weltanschaulicher
oder gar politischer Gegensatz flir die Auffassung der Gerechtigkeit nicht, wie auch
allgemein Personlichkeit und Gemeinschaft nicht in Gegensatz treten sollten. Eine echte,
auf den Wert orientierte Gemeinschaft erkennt gerade die Personlichkeit in ihrer Wiirde
an und beschrinkt sie nur insoweit, als es das Gemeinschaftsinteresse erfordert, da alle
Gemeinschaftsmitglieder sich zugunsten der Gemeinschaft gleichméfige Abstriche gefallen
lassen miissen. Anderseits, bedarf die Einzelpersonlichkeit zu ihrer Ergénzung und zu
ithrer vollen Wirksamkeit der Gemeinschaften; ein jeder ist nichts ohne Verbindung mit
anderen Menschen. Nur auf die Grade und Abstufungen kann es bei den Beziehungen des
Einzelmenschen zu Gemeinschaften ankommen.

Bestimmt man die Gerechtigkeit unmittelbar nach der Achtung der Personlichkeit, so fragt
sich sofort, welche Elemente der Personlichkeit fiir die Beurteilung mafgebend sein sollen;
und da kann die Antwort nur lauten: die von ihr in die Gemeinschaft eingebrachten Werte.
AuBerliches und Zufilliges am Menschen ist fiir die Gerechtigkeit offenbar ohne Belang.
Die Personlichkeit ist eine zusammengesetzte Grofe und bedarf auch als Beurteilungsobjekt
ndherer Zergliederung und Bestimmung. Oben (2) wurde allgemein die Leistungstiichtigkeit
zugrunde gelegt; sie ist offenbar der wichtigste Gegenstand und Mapstab fiir die Gerechtigkeit.
Es kommen jedoch noch andere Elemente der Personlichkeit in Frage, und diese bediirfen

* This is a continuation from the first issue of the journal.
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im folgenden eingehender Erwédgung, damit die Gerechtigkeit vor Fehlurteilen bewahrt
bleibt. Und hierbei wird man zu verschiedenen Ergebnissen gelangen nach den oben (3)
unterschiedenen verschiedenen Gemeinschaften.

Die Personlichkeit setzt sich aus Korper und Geist zusammen, und der letztere dufert sich
in Wollen, Fiihlen, Denken und Handeln. Die natiirliche (biologische) Individualitdt bleibt
fiir die Gerechtigkeitsbeurteilung aufer Betracht; die soziale Personlichkeit dufert sich vor
allem in ihrem Wirken innerhalb des sozialen Lebens, im Kraft—und Wertstreben in Richtung
auf sozial erhebliche Ziele und Werte. Hiernach steht in der Tat die Leistungstiichtigkeit des
Menschen im Vordergrund. Ist es aber gerecht, wenn man nur seine wirkliche Leistung,
womoglich den &uPeren Erfolg, entscheiden 14Bt? Beruht sie nicht oft auf besonders
gliicklichen 6uPeren Verhiltnissen unabhingig vom Willen und Wert des Menschen?
Entgegensteht die Ansicht Kants: Nichts in der Welt ist gut als allein der gute Wille. Aber darf
sich hierauf der Schiiler, der Examenskandidat, der Berufsbeamte, der Staatsmann berufen,
wenn sie von Mifgeschick verfolgt werden und wenn der Erfolg ausbleibt? Ist es aber nicht
eine Harte, den Erfolg entscheiden zu lassen, wenn der bestveranlagte Mensch durch widrige
Umstédnde verhindert wird, seine Plane auszufiihren, etwa durch Krankheit, Krieg, Tod? Wo
liegt die gerechte Entscheidung?

Aus diesem Knduel von Streitfragen ist ein Ausweg nur zu finden, wenn man sich
auf die verschiedenen sozialen Lagen und Aufgaben besinnt und wenn demnach der
Beurteilungsgegenstand naher umgrenzt wird. Zu beurteilen ist im allgemeinen das Wirken,
das Wertstreben (Wollen und Handeln zur Erreichung giinstiger Erfolge) einer Personlichkeit
unter Beriicksichtigung ihrer natiirlichen, sozialen, wirtschaftlichen, kulturellen Umwelt.
Innerhalb dieser langen Kette vom Willen iiber die Leistungsfahigkeit und die Leistung bis
zum Erfolg ist der Schwerpunkt der Beurteilung verschieden zu verlegen, je nach der Aufgabe,
die geldst werden soll, und je nach dem Gemeinschafts — und sonstigen sozialen Verhiltnis,
in dem der zu Beurteilende steht. Soll ein gerechtes moralisches Werturteil geféllt werden,
etwa in dem Schul — oder kirchlichen Unterricht oder in der Familie oder der Freundschaft,
so ist vor allem (wenn auch nicht immer ausschlieflich) mit Kant der Wille zu beurteilen. In
diesem Fall sagt man: er hat wenigstens das Beste gewollt, mag er auch geirrt oder gefehlt
oder Ungliick gehabt haben; gerechterweise ist aber sein redliches Wollen anzuerkennen.
Solche Erwédgungen sind jedoch in rein sozialen Angelegenheiten nicht berechtigt, wenn man
z.B. den Schiiler oder Priifling oder den zur Anstellung oder Beférderung vorgeschlagenen
Berufsangehorigen zu beurteilen hat. In solchen Fillen wiirde man ungerecht handeln, wenn
man die gute Absicht vorziehen wiirde vor der wahrhaft tiichtigen Leistung, die ohne grofen
Aufwand an Miihe und Fleif allein auf Grund hervorragender Befdhigung zustande kommt.
Immerhin mag hier eine geringere Rolle spielen die Frage, ob der tiichtigen Leistung auch der
erwartete giinstige dufere Erfolg beschieden ist. So erhilt der Schiiler, der Berufsanwirter
auch dann ein gutes Leistungszeugnis, wenn er sein Wissen wegen widriger Umsténde,
wegen Uberfiillung oder Krankheit oder wirtschaftlicher Ungunst nicht verwerten kann. Das
tiichtige Werk des Kiinstlers oder Gelehrten verdient gute Kritik trotz Unauffiihrbarkeit oder
Unverkéuftlichkeit.
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Es gibt aber auch kulturelle Aufgaben und soziale Verhiltnisse, wo allein der dufere Erfolg
iiber den Wert entscheidet. Man tadelt gerecht, wenn es iiber den Arzt heift: Operation
gelungen, Patient gestorben. Oder liber einen hheren Verwaltungsbeamten: Gute Verordnung,
Seuche ausgebrochen. Oder iiber einen Dozenten: Gelehrter Vortrag, kein Lehrtalent. Oder
iiber einen Staatsmann: Ausgezeichnete Friedensplanung, Krieg nicht verhindert. Oder iiber
einen Feldherrn: Geschickte Taktik, Feind zuvorgekommen. Man erinnert sich, daf ein
Herrscher, der allgemein der Friedensfiirst genannt werden wollte und auch genannt wurde,
gerade deswegen militidrische Konflikte nicht verhindern konnte. Der Historiker beurteilt
ihn nach dem Erfolg, aber er fiigt gerechterweise hinzu: ,,rein menschlich gesehen* oder
»in personlicher Hinsicht* oder ,,charakterlich® war er ohne Tadel. So wird Heinrich IV.,,
der Biifer zu Canossa, wegen seines politischen Weitblicks geriihmt. Und der vielleicht
begabteste deutsche Kaiser, Friedrich II., wird der Totengridber des deutschen Reiches
genannt. Mitunter 14t man auch den erwarteten Erfolg entscheiden. Literarhistorisch wird
die erste Bedeutung von Ménnern gerithmt, wenn ein frithes Ende sie an weiterem Schaffen
und an der vollen Entfaltung ihrer genialen Personlichkeit hinderte; man denke an H. v. Kleist,
an Novalis, an Holderlin, an Mozart, an Schubert. Andererseits wird die Bedeutung dadurch
etwas gemindert, wenn sie nach frither hervorragenden Erfolgen sich vom Weiterschaffen
trotz langem Leben zuriickzogen, worbei man (ohne Verringerung ihres Lebenswerkes) an
Schelling, Schopenhauer, Grillparzer, Rossini denken mag. Allgemein darf man sagen: es
entscheidend nicht nur die Leistung, sondern auch die Leistungsbereitschaft, nicht nur das
Werteschaffen, sondern auch die Gewdhrleistung des Werteschaffens. Und zwar steigt der
Wert einer Personlichkeit umso mehr, je widriger die Umweltverhéltnisse und je starker
die duPeren Widerstinde waren. Insofern nehmen einen hohen und hochsten Rang ein der
Staufer Friedrich II., Schiller, Beethoven, Richard Wagner.

Nach Mafgabe der vorstehenden Ausfithrungen kdnnte man geneigt sein, die Gerechtigkeit
abgekiirzt als ,,Personlichkeitsbewertung* oder ,,Personlichkeitsbehandlung* zu bestimmen,
womit einer weitverbreiteten modernen Anschauung entsprochen wére. So wird seit
Vertiefung der psychologischen und anthropologischen Personlichkeitsforschung der letzten
Jahrzehnte auch in der Strafrechtspflege gefordert, mehr als bisher iiber die einzelne Tat
hinaus die Taterpersonlichkeit zu beriicksichtigen, und schlagwortatig den Satz aufzustellen;
nicht die Tat, sondern der Titer ist zu bestrafen; man erkannte richtig, dafy die einzelne
Handlung nur als Produkt der Personlichkeit zu verstehen ist und daf} eine und dieselbe Tat,
etwa ein leichter Diebstahl, ganz anders wiegt, wenn er von einem bisher unbescholtenen
Gelegenheitstiter als wenn er von einem vielvorbestraften Gewohnheitsverbrecher
begangen wird. Die Gerechtigkeit fordert hiernach verschiedene Bestrafung derselben Tat
je nach Verschiedenheit der Personen. Im Grunde wird aber geméf den Anforderungen
der Gerechtigkeit immer nur die Tat bewertet, die lediglich in verschiedener Schwere je
nach dem Personlichkeitswert ithrer Urheber erscheint; sonst miiste man, wenn der Téter
neue Taten begeht, immer wieder dieselbe Personlichkeit bestrafen. In der Mehrzahl der
Fille, leichter Ubertretungen, Beleidigungen, Gasthausausschreitungen usw., wiirde es
auch zu weit fithren, jedesmal Personlichkeitsforschungen anzustellen, die womdglich das
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Schwergewicht auf viel strafwiirdigere Verfehlungen bei bisher nicht bekannt gewordenen
charakterlichen Defekten verlegen wiirde. Die an sich erwiinschte Personlichkeitsforschung
hat also ihre Grenzen. Die Analyse ist nur so weit auszudehnen, als es die jeweilige konkrete
Aufgabe erfordert, um ein gerechtes Urteil zu féllen. Auch hier zeigt sich, wie irrig es ist,
ohne weiteres die auf einem Wissenschaftsgebiet (der Psychologie) gewonnene Erkenntnis
auf ein anderes Arbeitsfeld zu libertragen. Der Mafstab der Gerechtigkeit bleibt gleichwohl
derselbe: Personlichkeitsbewertung nach der Leistung (Leistungsfdhigkeit) im Rahmen der
konkreten Aufgabe.

Die Betonung der Personlichkeit erweist sich anderseits als geboten, um vor schlimmen
Fehlurteilen zu bewahren, wie sie das Zeitalter des Kollektivismus mit sich brachte, der
sogar auf die personlichkeitsgerichteten Gebiete der Moral — und der Rechtslehre tibergrift:
man stellte den Begriff der Kollektivschuld auf und wollte fiir ein Verschulden bestimmter
Einzelpersonen auch andere, personlich schuldlose Personen bufen lassen. So sollte fiir
Verbrechen flihrender Minner eine ganze Gemeinschaft Strafe erleiden, fiir die Untaten
des Diktators das gesamte Volk, fiir Kriegsgreuel unschuldige Kriegsgefangene als Geiseln.
Mit Recht hat sich das zwei Weltkriegen unterlegene deutsche Volk gegen die Anerkennung
einer derartigen fremden Schuld, auch ein Verschulden am Ausbruch des Krieges gestriaubt.
Das Geiselwesen ist im modernen Volkerrecht einer griindlichen Revision unterzogen.

Ein grundsitzliches Bedenken kann gegen die Personlichkeitsbezogenheit der Gerechtigkeit
erhoben werden. Nicht ohne Grund trigt die Justitia die Binde vor den Augen: sie soll
ihre Entscheidung streng objektiv ohne Ansehen der Person treffen. Das hindert jedoch
nicht, sondern gebietet im Gegenteil, daf der vorliegende Fall unter eingehender
Berticksichtigung der individuellen Eigenart und vor allem auch der personlichen
Verhiltnisse behandelt wird; diese ,,sachliche® Einstellung ist eine solche, die jene zur
Gerechtigkeit erforderliche Generalisierung vertrdgt, und dazu gehort auch die liebevolle
Einfiihlung in die Personlichkeit. Das Personliche ist nur im Rahmen des Sachlichen zu
beriicksichtigen. Auszuscheiden sind lediglich subjektive Interessen, rein personliche
Stimmungen und Motive; vor allem ist streng jede Bevorzugung der einen Person, der einen
Personengruppe oder Partei oder Klasse vor den anderen oder gar die Riicksichtnahme auf
eine etwaige Sonderstellung der zu beurteilenden Person und auf die von ihr ausgehenden
Wirkungen, die zu erwartenden Vergiinstigungen oder Nachteile. Diese strenge Objektivitét
und Sachlichkeit machen jenes ,,moralische Riickgrat* aus, das keineswegs angeboren ist,
sondern erst durch Ubung, Erfahrung und Selbstdisziplin erworben werden mup, damit
der Ehrentitel eines ,,Richters* als Hiiters der Gerechtigkeit wahrhaft verdient wird. Es ist
nicht immer leicht, daf} der junge Hilfsrichter bei der Beratung gegen den Vorsitzenden
stimmt, der ihm spéter ein Zeugnis iiber seine Urteilsreife und Rechtserfahrung ausstellt
und hiermit iiber seine Anstellung und Beforderung maPgeblich entscheidet; echte
richterliche Vorgesetzte durchschauen und verabscheuen allerdings Schmeicheln und
Kriechen, urteilen vielmehr selbst rein ,,sachlich®, aber sie besitzen nicht immer die
notige selbstkritische Distanz von ihrer eigenen, soeben wohlbegriindeten persénlichen
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Auffassung und sind von der Gerechtigkeit ihres eigenen Urteils tief durchdrungen, das sie
nunmehr von einem vermeintlich ungeschulten Neuling angefochten sehen. Wenn dieser
obendrein gegen jegliche Belehrung unzuginglich ist, so liegt nahe, ihn fiir rechthaberisch
und unbelehrbar zu erkldren, was die Beratung aufhilt, die Sitzung bei Wiederholung
in die Linge zieht und den gesamten Geschéftsbetrieb in Unordnung bringen kann. An
derartigen, fiir einen Richter nicht seltenen Fillen ersieht man, was die Forderung ,,strenge
Sachlichkeit ohne Ansehen der Personlichkeit* zu bedeuten hat. Wenn Radbruch bemerkt,
thm sei aufgefallen, daP bei seiner Leitung des Reichsjustizministeriums (1923) so oft das
Wort ,,Sachlichkeit* von den Beamten des Ministeriums gebraucht sei, so kann man sich nur
freuen, dap sie dieses oberste Prinzip gebrauchten und hiermit offenbar Parteiriicksichten
ausschliefen wollten. Moge nicht nur jeder Richter, was gliicklicherweise so gut wie
selbstverstidndlich ist, sondern jeder Mensch ,,sachlich® urteilen und handeln; jedermann
soll fiir die Gerechtigkeit eintreten, auch wenn er nicht der staatlich ,,bestellte* Hiiter der
Gerechtigkeit ist. ,,Berufen* ist jedermann.

Das Personliche, das Nur-Personliche hat sich dem sachlichen unterzuordnen. Erst dann
wird die Person zur Personlichkeit (ein von Kant in dem beriihmten Schluf} der Kritik der
praktischen Vernunft betonter Gegensatz!). In diesem Sinne ist die Forderung Hegels zu
verstehen: ,,Werde eine Person®. Und ebenso Goethes einmal so formuliertes, ebenfalls leicht
mifzurverstehendes Ideal: ,,Hochstes Gliick der Erdekinder ist doch die Personlichkeit®. Die
Sachlichkeit besonders stark zu betonen, ist in einem liberalen Zeitalter umso mehr geboten,
als sich der Glaube einschleichen konnte, die Personlichkeit und ihre Freiheit sei das oberste
Prinzip, nach dem sich auch das Staatswohl, das Gemeinwohl und die Gerechtigkeit zu richten
haben. Ein solches Prinzip verfliichtigt sich im Gebrauch der Masse zum Individualismus,
zum Eigenwohl, zur Selbstsucht.—

I. Die Verherrlichung der Person kann ihren Ausdruck finden in verschiedenen Formen,
die sich rangmifig so aufbauen: Ehre, Ruhm und Unsterblichkeit; Geltung besitzen
sie nur innerhalb der Gerechtigkeit als des obersten Gemeinschaftswerts. Ehre ist die
soziale Geltung, die in einer Gemeinschaft ihren Mitgliedern nach dem Map ihres Wertes
(Wertebringen und Wertegewihrleisten) wirklich zukommt (also nicht nur vermeintlich,
nach ihrem duferen Ruf! Das wire eine dufere, aber ungerechte Ehrung). Ruhm bedeutet
einen hoheren Grad der Ehre, insbesondere in der Nachwelt und durch die Geschichte.
Unsterblichkeit setzt den Geltungswert des Menschen fort in der Ewigkeit, dem Reich
der ewigen Werte, als Tragers von Wert-Monaden in der Gemeinschaft anderer ewigen
Wesen (im Kreis der ,,himmlischen Heerscharen)“. In diese drei Gemeinschaften tritt
der Mensch (die ,,Person®, das ,,Individuum®, das ,,natiirlichen Lebewesen®) ein zuerst
als ,,soziale Personlichkeit* (Ehrentrdger), sodann als ,,historische Grofe* (,,berithmte
Personlichkeit®), zuletzt als ,,ewiges Wesen* (,,unsterbliche Seele)*.

Wenn nunmehr die Folge aus der hier vorgetragenen Grundanschauung gezogen wird, so darf
in Kiirze gesagt werden: alle drei Rangstellungen konnen dem Menschen, dem natiirlichen
Wesen, versagt werden, die beiden ersten gerecht wie ungerecht, die dritte nur gerecht.
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Vor dem Richterstuhl der Gemeinschaften, des Staates, der Gesellshcaft, dem formalen
Recht und der offentlichen Meinung kann der Mensch gerecht wie ungerecht (im Sinne der
Rechtsidee) eingeschdtzt werden, ndmlich entweder seiner wirklichen Pflichterfiillung und
Pflichtengewéhrleisung entsprechend, oder diesem seinem wirklichen Ehrenwert zuwider,
bald zu hoch, bald zu niedrig, lezteres erfahrungsgemif weit haufiger, weil die lieben
Néchsten zur Verringerung seines Wertes neigen, um sich selbst in guten Ruf zu versetzen;
manche verstehen die offentliche Meinung und selbst die amtlichen Stellen zu ihren Gunsten
iiber ihr Verdienst hinaus zu bearbeiten (,,Schaumschldger, ,,Hochstapler*, die es librigens
in jedem Kulturzweig und in jedem Berufskreis gibt). — Ungerechte Urteile sind eben im
sozialen Leben sehr hdufig (eine Zusammenstellung der Moglichkeiten wird unten I 7,11,
II 4,5,15 gegeben). Unbestechlicher ist bereits die Nachwelt, weil es da nichts mehr zu
befiirchten und zu verkleinern gibt, besonders aber der ,,Richterstuhl der Geschichte”; der
Unterschied ist aber, daf hier ein ungleich strengeres Urteil angelegt wird, da auch kein
Gewinn und vor allem kein Gegenwert mehr zu erwarten ist. Der Kreis der historischen
GroPen ist sehr, sehr klein. Aber Ungerechtigkeiten kommen auch hier sehr oft vor, so in
der Verleihung des Ruhmestitels ,,der GroPe*; die édltere Geschichte war freigebiger; je mehr
man in die Neuzeit vorschreitet, umso sparsamer wird die Geschichte. Friedrich II, der
Hohenzollernkoénig, erhielt noch den Titel; aber man wundert sich, dafj kein Hohenstaufe
von der Geschichte ausersehen wurde. Wie unbestechlich die Geschichte immerhin ist, zeigt
die ablehnende Haltung gegeniiber den Bemiihungen Wilhelms II, seinem Grofvater, dem
siegreichen Kaiser Wilhelm I, in die Geschichte als den Grofen einziehen zu lassen. Aber
auch ungerechte Urteile der Geschichte erhalten sich lange, abgesehen von den umstrittenen
Personlichkeiten, wie den frankischen Kaiser Heinrich IV. und den Staufer Friedrich II,
woriiber oben gesprochen wurde, abgesehen auch von zweifellos in ihrer Art bedeutenden
Mainnern, die je nach dem Standpunkt des Historikers verschiedenem Werturteil unterliegen,
wie Napoleon und Bismarck. — Unbestechlich und gerecht ist allein der Richterspruch der
Gottheit in der Idee; die Idee der Gerechtigkeit hat dort ihre Stitte. Aber es sei gegeniiber
der von der Religion verkiindeten Lehre die Ansicht vertreten, dafy nur der werthafte Teil des
Menschen an der Unsterblichkeit teilnimmt; unsterblich ist nur der Trager von Wertmonaden.
Vom Standpunkt der Werttheorie erscheint es sinnwidrig, einen abgefeimten Verbrecher und
einen moralischen Schurken in dieser Eigenschaft in die Ewigkeit einziehen zu lassen, und
es erscheint als ungerecht , thm vorher seine Siinden ohne eigenes Zutun zu vergeben (eine
auch von Kant vertretene Ansicht, vgl. unten II 7).

Nehmen wir unmehr unsere obige Gedankenfolge auf, so ist zusammenzufassen; die
Verherrlichung der Personlichkeit ist berechtigt nur insoweit, als das Sachliche aus ihr
herausgehoben wird; dieses Sachliche ist das, was der Gerechtigkgeit entspricht. Anderseits
ist jede bedeutende Sachlichkeit, die im Leben wirkt an Personlichkeiten als lebende
Werttridger gebunden, in ihnen verkdrpert; sonst sind die Sachen starr und leblos. Der Begriff
der Wert-Monaden vereinigt in sich Personlichkeit und Sachlichkeit.

Eineungeniigende Bestimmung der Gerechtigkeit fiihrt zu einer Reihe von Zweifelsfragen, die
man fiirunlésbar hilt, jedenfalls fiirunldsbar allein mittels des Gerechtigkeitsprinzips, was gern
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gegen die Gereichtigkeitsidee als oberstes Prinzip iiberhaupt angefiihrt wird. Man bestimmt
die Gerechtigkeit irrig nicht nach der Gleichwertigkeit und Leistungsfahigkeit, sondern nach
der Gleichheit und der Bediirftigkeit; und nun wird gefolgert; wenn der eine Mensch oder
das eine Volk bediirftiger ist, etwa wegen korperlicher oder geistiger Leistungsschwiéche
oder wegen wirtschaftlicher Notlage (Mangel an Naturschitzen, an Nahrungsmitteln, an
Heizmaterial, an Wohnraum), so miiste der bediirftige Teil entsprechend mehr erhalten
als der wohlhabende und begiiterte. Hieraus will man entnehmen, daf} die Rechtsordnung
(Wohlfahrtspflege) nicht auf die Gleichheit ausgerichtet werden konne; denn wenn nur eine
bestimmte kleine Menge von Brot oder Kohlen zu Verfugung stehe, so miisse unzweifelhaft
der Bediirftige bevorzugt werden, wihrend es ungerecht seit, auch dem gliicklichen Besitzer
jener Bedarfsartikel eine gleiche Portion zuzuteilen, die fiir ihn entbehrlich sei, wihrend
sie flir den Armen nicht einmal als notdiirftiger Lebensunterhalt geniigt. Hieraus ersieht
man aber, dap die Gerechtigkeit nicht auf Gleichheit, sondern auf Gemeinwohl abzustellen
ist; innerhalb der Gemeinschaft sind die vorhandenen Giiter anteilsmafig so zu verteilen,
dap den Lebensinteressen und Lebensnotwendigkeiten der Gemeinschaftsmitglieder
entsprochen wird. Die Gereichtigkeitsidee hat in soziologischer Hinsicht auch die soziale,
also auch die wirtschaftliche Lage zu beriicksichtigen. Er darf aber natiirlich nicht ein
Mensch geltend machen, nach seinen Bediirfnissen, seiner korperlichen Konstitution,
seinen geistigen Féahigkeiten beanspruche er mehr als der andere, etwa teure Genufmittel,
wertvolle Biicher, hohe Kunstgeniisse; das wiirde der Gemeinschaftsidee widersprechen und
das Gemeinwohl wiirde eine derartige ungleiche Verteilung der Lebensgiiter nicht ertragen.
Es wird ersichtlich, daP er auf die Leistungsfdhigkeit ankommt; wenn eine Berufsgruppe,
etwa ein Kreis von Naturforschern (ein chemisches oder physikalisches Institut) eine
gropere Summe von Geldmitteln bendtigt, so kann es die Gerechtigkeit gebieten, daf ein
anderer Wissenschaftszweig, etwa die Altertumskunde, in Zeiten der Not zuriicksteht, weil
das Gemeinwohl augenblicklich an Wertleistungen auf naturwissenschaftlichem Gebiet
starker interessiert ist. Im Einzelfall kann die Abgrenzung schwierig und nicht unbedenklich
sein; aber das Prinzip der Leistungsfdhigkeit und des Gemeinwohls leuchtet umso mehr
ein. Die Bediirftigkeit von Einzelpersonen oder Einzelgruppen ist nur in tatsdchlicher
Hinsicht in Ansatz zu bringen, und zwar nicht allein, sondern nur in Verbindung mit anderen
Merkmalen. So sind auch die Ursachen der Bediirftigkeit zu ermitteln; beruht sie auf Mangel
an Arbeit bei Arbeitsmoglichkeit oder auf Energielosigkeit, nicht geniigendem Kréfteeinsatz,
schlechter Verteilung der Kréfte oder zweckwidriger Auswertung der vorhandenen Giiter, so
liegen die Fehler bei dem Bediirftigen; ihm nunmehr obendrein durch héhere Zuteilungen
zu helfen, wiirde sozialwidrig und unpadagogisch wirken. Vollig verfehlt ware, nunmehr
aus vermeintlich sozialen oder moralischen Griinden die Néchstenliebe anzurufen; die
Gerechtigkeit wiirde antworten: Hilf dir selbst; arbeite und leiste etwas; sei eine Person
(Hegel); werde wesentlich. Und doch andererseits: Steife das Nur — Personliche ab, sei
sachlich, allgemeingiiltig, ewig'.—

1. Lit. Zum Vorstehenden: Sauer Metaphysik 1951; Philosophie der Zukunft 1923 (1926); Das Wesen der Ehre, Logos
Bd. 9, 1920.
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Am nidchsten steht diesem Auffassungskreis unter den philosophischen Richtungen
der Gegenwart und der jlingsten Vergangenheit die Wertphilosophie, die in methodisch
verschiedener Weise inhaltlich ausgebaut wurde: nach der logisch-erkenntnistheoretischen
Richtung unter Ankniipfung an Kant und Fichte besonders von Windelband, Rickert
(System der Philosophie I 1921) und Miinsterberg (Philosophie der Werte 1908); nach der
ethischen und kulturtheoretischen Richtung unter Ankniipfung an Lotze (Mikrokosmos
1856/64) und Nietzsche die moderne Lebens-und Kulturphilosophie (Nachw. in m. Syst.
d. RSoz. 1949. § 36, S. 365 ff.). Eine besondere, der Lebensphilosophie nahestehende
Richtung ist die von E. Husserl angeregte Phdnomenologie: Scheler, der Formalismus
in der Ethik und die materiale Wertethik (1913/6) mit der (diesem Buch nahestehenden)
Tendenz, Kants formale Ethik durch eine inhaltliche Wertlehre auszubauen.

Fiir die Gegenwart ist kennzeichnend die Wendung von den Formen und Gesetzen zu
dem Sein und der Wirklichkeit (Ontologie); so mit neukantisch-kritischem Ausgang
Nicolai Hartmann, Ethik 1926 (1935), zur Grundlegung der Ontologie 1935 (1941). Eine
Wertphilosophie sucht auch William Stern zu errichten, indem er von dem grundlegenden
Gegensatz Person und Sache ausgeht (Person und Sache Bd 3, 1924); im Unterschied
von unseren obigen Ausfiihrungen mifit er aber nur der Person als zielstrebiger Einheit,
nicht auch der Sache als zweckfremdem, mechanischem Aggregat sinnvolle Bedeutung
bei. Subjektiv ist auch die Existenzphilosophie (Heidegger, Sein und Zeit 1927) insofern,
als sie den Ausgang zur Errichtung ihres Weltbildes vom ,,Dasein‘ des Menschen nimmt
und seine ,,Entscheidung® zugrunde legt. Gegen sie sowie gegen die reine Ontologie
spricht, da} man von hier aus nicht zu objektiven Werten (Sachwerten), noch weniger
zu den absoluten Werten gelangen kann; sie gehoren nicht der Seinssphéire an, sondern
bestehen aus Urteilen und Auffassungen iiber ihre Geltung und ihren Rang. Insofern
leistet also Kants kritische Methode mehr fiir die uns hier beschiftigende Frage nach
den der Tatsachenwelt iibergeordneten Wertmafstében; ihren Nachteil erblickt man mit
Recht darin, daf sie die Tatsachenwelt vernachldssigt oder zu ihr (mehr oder weniger als
Scheinwelt) nur auf konstruktivem und subjektivem Weggelangt.

Gegen diese Gefahr schiitzt der von unserem System gewéhlte Ausgang vom Leben,
von dem der kritische Beurteiler zu den (aus dem Leben herausgehobenen) Werten
aufzusteigen hat. Eine Gerechtigkeitslehre darf nicht das Leben vernachldssigen,
das je von den Wertmafstidben beurteilt werden soll; das Leben ist nicht etwa nur als
(konstruktiver) Ausgang zu wihlen, sondern ist im Wege der Psychologie und vor allem der
Sozialwissenschaften zu erforschen. Die Soziologie ist daher als tatsdchlicher Unterbau,
die Sozialethik als normativer Uberbau jener Rechtsnormen anzunehmen, die auf ihren
Gerechtigkeitswert zu untersuchen sind.

Nicht fern stehen Vertreter der neueren Wertphilosophie, von der man den Zugang zur
Gerechtigkeit am besten erhilt, wie frither von der Ethik. Vgl. etwa Th. Litt, Individuum und
Gemeinschaft 1919 (1926); Einleitung in die Philosophie 1949; E. Rothacker, Einleitung
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in die Geisteswissenschaften 1920 (1930); Die Schichten der Personlichkeit 1938 (1947);
v. Rintelen, Philosophie der Endlichkeit als Spiegel der Gegenwart 1951 (kritische
Auseinandersetzung mit der Existenzphilosophie). Allerdings ist stofflich die Fiihlung zu
den Problemen der Rechts — und Staatslehre zu wahren.

Kant gilt allgemein als der Apostel der Wahrheit und der Gerechtigkeit: es geht als
Wahrheitsfanatiker so weit, dafj nach ihm selbst die Notliige und die gesellschaftliche
Ausrede verpdnt ist, und er mapt sich die Befugnis an, jedem gegeniiber seine Uberzeugung
zu vertreten, wie er auch die oft zitierten heroischen Ausspriiche iiber den Wert der
Gerechtigkeit tat, ohne die es keinen Wert hat, dap Menschen auf Erden leben (op. postum).
Aber wie lebensnahe der ,,Rationalist Kant* fiihlte und dachte, so da§ man ihn als Begriinder
der modernen Lebensphilosophie bezeichnen konnte, beweisen seine Ausspriiche, die er in
den kleinen Schriften namentlich der Spétzeit und zwar offenbar nicht nur beildufig tat:
ein Recht zur Wahrheit besitzt man nur so weit, als sie nicht anderen Menschen schadet
(Uber ein vermeintlichen Recht aus Menschenliebe zu liigen 1797; vgl. Jak. Barion, Kants
Philosophie im Lichte seiner Personlichkeit, Jahrb. D. Alb. Universitit zu Konigsberg,
Bd. 5. 1954, S. 81, 90 Anm. 16 mit Nachw.). Demgebeniiber diirfte gemify Kants eigenen
Prinzipien ein Vorbehalt zu machen sein; nicht jeder beliebige Schaden fiir Dritte gewéhrt
ein Recht zur Zuriickhaltung der Wahrheit, sondern nur ein solcher, der, vom Ganzen aus
gesehen, grofer ist, als das Verschweigen der Wahrheit. Diese dem Juristen und Soziologen
geldufige Interessenabwigung, nach der in letzter Linie das Gemeinwohl den Ausschlag
gibt, entscheidet auch hier iiber Recht und Pflicht zur Wahrhaftigkeit. So steht auch hier
voran Kants Prinzip der Gerechtigkeit als der oberste soziale Wert, der sich hier eben mit
dem Gemeinwohl deckt.

Durch jene scheinbaren Seitenwege in eine (ontologische) Lebensphilosophie wird natiirlich
am logisch-idealistischen (transzendentalen) Ausgang und Fortgang der Kantischen
Philosophie nichts gedndert. Und selbst Husserl, der in bewufter Schirfe gegen Kant die
Philosophie neu als Phdnomenologie errichten und in unendlich subtilen Forschungen auf
rein logischem Wege die Erscheinungen als Ideen erkennen wollte, wird den einfachsten
Erfahrungstatsachen nicht geniigen konnen, wenn Wahrheit und Gerechtigkeit als Werturteile
erklart und ihrerseits beurteilt werden sollen. Vielmehr gerdt Husserl, wie selbst seine
Anhénger zugeben (er selbst aber nicht erkennt), bei seinen von der formalen Logik zum
transzendentalen Apriorismus fortschreitenden, nie abgeschlossenen Untersuchungen in die
Bahnen eines anderen Nachfolgers und Gegners Kants, des subjektiven Idealismus Fichtes,
der allerdings Wahrheit, Sittlichkeit und Gerechtigkeit als absolute Werte im Rahmen seiner
Wissenschaftslehre zu begriinden wufte.

An jener kritischen Aufgabe mufte auch Nic. Hartmann versagen, der nach Losldsung von
Kant die Philosophie als Ontologie begriinden wollte und in seinem Schichtenaufbau die
Werte als ideale Schichten (Seinskategorien) zu erkldren suchte; Wahrheit und Gerechtigkeit
sind eben keine Seinswerte, wie die wirtschaftlichen Giiter, sondern Aufgaben, Pflichten,
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Ziele, Eigenschaften, Tugenden, Mafstédbe. In seiner Ethik, die {ibrigens eine Verbindung
von Kant (also doch!) und Nietzsche (Kultur!), auch mit Aristoteles (der von Kant
iiberwunden werden sollte) vollziechen will, gibt er eine ,,Werttafel” (kp. 59 ff.) ohne
inneres Einteilungsprinzip (Kap. 38 b) und ohne ertragreichen Wertrang (kap. 59 b), wie
er selbst zugibt. Und der Grund ist: es fehlt das oberste Wertprinzip. Die Gerechtigkeit
wird, wie bei Platon, der Weisheit, Tapferkeit und Beherrschung nebengeordnet (Kap.
44 ff), die Wahrheit und Wahrhaftigkeit werden nach der christlichen Tugend der
Néchstenliebe genannt (Kap. 50). Und wo steht das Gemeinwohl? es fallt aus. Sind jene
geistigen Werte ein ,,hoheres Sein*“? das entsprache der Scholastik. Und steht hiermit nicht
in Widerspruch die andere Ansicht, dap die niederen Werte (zu denen seltsamerweise
auch die Gerechtigkeit gerechnet wird, so die Selbstdarstellung im Philosophenlexikon
I 463) die stirkeren und dringenderen sind und daf} die Verletzung schwerer wiegt?
Entspricht dieser Vorrang der niederen, also auch der wirtschaftlichen Werte nicht
dem Materialismus, vor dem die Werte der christlichen Tugendlehre (Néchstenliebe)
zuriicktreten? Endigt in diesem Widerspruch mit unserer Kulturtradition jene Wendung
vom Idealismus zum Realismus und zur Ontologie? Richtiger ist die Umkehrung; der
niedere Wert ist oft der Stéarkere, z.B. die Wirtschaft, das Vermogen; wichtiger ist er fiir
das dufere Zusammenleben und wird daher von der positiven Rechtsordnung starker
geschiitzt. So sind die Vermogensdelikte oft strenger strafbar als die Beleidigung. Die
staatliche Gerechtigkeit untersteht aber anderen Erwidgungen als die sozialethische.
Hartmann will aber in der Ethik die allgemeine, philosophische Wertlehre darstellen.
Man sieht, wohin die ontologische Schichtenlehre fithrt. Endlich sei erwéhnt, daf diese
Schichtenontologie bei den dsthetischen Werten ganz versagt, da solche Werte ein jeder
Kiinstler selbst schafft, wie Hartmann selbst zugibt (Selbstdarstellung 465). Nicht anders
steht es aber mit dem ethischen Menschen, soll dieser nicht auf abstrakte Morallehren
gleich den positiven Rechtsnormen angewiesen sein.

In der Auffassung Platons glaubt E. v. Hippel insbesondere folgende Elemente der
Gerechtigkeit vorzufinden: das konkrete Tun, das in volliger Selbstlosigkeit die Dinge
und Verhélntnisse so ordnet, daf sie ein Abglanz der kosmischen Ordnung werden, die
in den Ideen sich offenbart; vor allem wird die Richtung auf die Sittlichkeit (das Urgute)
hervorgehoben: wahre Politik ist fiir Platon nichts weiter als angewandte Gerechtigkeit
(Geschichte der Staatsphilosophie 1 1955 S. 131/2). Diese Auslegung Platons ist gewif3
nicht die einzige, wie eine Durchsicht der grofen Literatur zeigt. Und ebenso diirfte die
Darstellung der Leibniz'schen Auffassung durch v. Hippel (Il 1957 S. 67/8) schon wegen
der umstrittenen Texte nicht ohne Widerspruch bleiben?), was natiirlich dem Wert jener
Auslegung nicht entgegensteht. ,,Gerechtigkeit ist Liebe des Weisen®, d.h. der Weise beurteilt
den Wert nach sachlichen, logischen Gesichtspunkten. ,,Wie aber Gott in seiner Schopfung
das Gliick der ganzen Menschheit zum Ziel hat, muf auch die Gerechtigkeit des Menschen

2. Vgl. etwa die Darstellung durch Halene (Diss. Miinster 1956). Oben Kap. 3 (letzte Anm.) S. 14.
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als Tugend, welche sich in den Dienst Gottes stellt, ihrerseits das Wohl aller Menschen zum
Inhalt haben. Denn justum est, quod publice interest, et salus publica suprema lex est. Diese
innige Verbindung der Gerechtigkeit mit dem Gemeinwohl wird von Leibniz besonders
hervorgehoben (S. 68) und entspricht ganz der idealistischen Philosophie. Hier findet auch
die Politik ihre ethische Begriindung.

Gegen jede idealistische und werttheoretische Haltung wurden erneute schwere
Einwendungen rein wissenschaftlicher Art erhoben. Sie gehen von der irrtiimlichen
Auffassungaus,nachdertranszendentalen (kritischen) Methode Kantsund seiner Nachfolger
sei die Idee subjektiver, personlicher Art und entbehre der objektiv wissenschaftlichen
Giiltigkeit, wéhrend sie doch gerade das Bleibende im Wechsel der Erscheinungen, das
kritisch Gelduterte im Leben, das Werthafte und Ewige im Sein darstellen soll. Mit jenen
Angriffen, die in irgendeiner Fassung immer wiederkehren, will man von angeblich
exaktwissenschaftlichem Standpunkt auch die Idee der Gerechtigkeit, ebenso wie die
Ideen der Sittlichkeit und der Wahrheit als absolute und Goéttliche treffen; man glaubt
sie als Konstruktion und Phantasiegebilde zu erledigen und stellt ihnen das Relative als
geschichtlich bedingt gegeniiber, das allein wissenschaftlich erkannt und begriindet werden
konne, worin sich die natur — wie die speziellen Geisteswissenschaften einig sind. Auch
die neuere Existenzphilosophie und die dialektische Theologie (Karl Barth, Gogarten, E.
Brunner, Bultmann) gehoren hierher: Gott stehe als der ,,ganz Andere* jenseits unserer
Existenz; wie kann der endliche Mensch ihn erkennen und etwas {liber ihn aussagen? wie
kann der irdische Richter die absolute, gottliche Gerechtigkeit verwirklichen oder auch
nur erkennen? Aber wie kann man hier iiberhaupt ein Problem sehen der ahnen? (Das
miifte man doch wissenschaftlich rechtfertigen!).

Jene ,,modernen®, sehr selbstbewuft vorgetragenen Richtungen fiihren in der Tat unsere
Erkenntnis nicht weiter, sondern im Gegenteil zuriick; die wichtigsten Probleme bleiben
allezeit ungeldst, das eigentliche metaphysische Anliegen jeder Philosophie ist unbefriedigt.
Statt dessen wird man beschrinkt nicht nur auf die von den Neukantianern (Natorp) noch
immer hoffungsfreudig und zukunftssicher verkiindete ,,ewige Aufgabe™ der Philosophie,
die immerhin die Aussicht auf Fortschritt innerhalb der unabschliefbaren Forschung beléft,
sondern man wird verwiesen auf die ganz diirftige und diirre Existenz, die nie Friichte tragt
oder verspricht, nie Lebenskeime entfaltet. Wie soll man an Gott glauben, wenn man keine
schwache Ahnung seines Wesens besitzen, nie etwas iiber ihn aussagen kann? Sollte einer
solchen negativen, nihilistischen Philosophie nicht schon eine methodische Unsicherheit,
ja ein schwerer Fehler innewohnen? Sollte nicht vielmehr im Menschen, der sich seiner
(philosophischen oder sonstwie kulturullen Sendung bewuft ist, eine gottliche Anlage
zu entdecken sein, ein Goétterfunken glimmen, den es durch eigenes Wollen anzufachen
gilt? Und mup nicht ein guter, sich seines hohen Berufs bewufter Richter in sich die Idee
der Gerechtigkeit als gottliche Stimme vernehmen? Die obersten Werte, an denen aller
Relativismus zerbricht, stehen nicht als unerkennbare Gréfen jenseits des Lebens (welchen
Wert hitten sie alsdann fiir das Leben); sie stehen im Leben. Sie leben in uns. Bei aller
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Bescheidenheit sollte sich in Kulturmensch nicht ein solches Armutszeugnis ausstellen, mit
dem er sich von den wahren Lebenswerten ausschlieft’.

Nicht leicht ist, iiber die neuere evangelisch? — theologische Auffassung ein Bild zu
gewinnen. Als wissenschaftlicher Begriinder galt bisher Schleiermacher. In seiner
Ethik verband er hellenische und spezifisch christliche Anschauungen; nach seiner an

3. Uber die Beziehungen des Rechtspositivismus zur Rechtsidee (Gerechtigkeit, Naturrecht) gibt es eine kaum iiberse-
hbare Literatur, auch iiber die dogmengeschichtliche Entwicklung dieses Verhiltnisses. Eingehend aus neuester Zeit
Lang-Hinrischen, Zur ewigen Wiederkehr des Rechtspositivismus (In Festschrift fiir Edmund Mezger. Miinchen.
1954, 1-69), z.B. iiber die Ansichten der Griechen und der Scholastik, Fichtes und Hegels, Pfeils und Riifners. Uber
die in diesem Buch angeriihrten Fragen findet sich jener Abhandlung jedoch, wenig unmittelbar Férderndes bei allem
Materialreichtum und Scharfsinn. — Beliebt ist in neueren rechtsphilosophischen Arbeiten die Verbindung der Gere-
chtigkeit mit der Wertphilosophie (was zu billigen ist, so bei Franz Vonessen, Rechtsbegriff und Neubegriindung der
Ethik, ArchRSPh 41 H. 3, 1955), besonders mit dem Naturrecht (so bei dem Suchen nach obersten, tibergesetzlichen
Rechtsgrundsitzen, z.B. von Coing aaO. und W. Friedmann, ArchRSPh 41, 348, 367/8, 1955), oder auch mit der
Ontologie und speziell mit der Existenzphilosophie (E. Fechner, ebda. S. 305/25; W. Maihofer, Recht und Sein, Pro-
legomena zu einer Rechtsontologie 1954). Dagegen vertritt den Apriorismus der dlteren Marburger neukantischen
Schule Cohen, Natorp, Stammler) noch Emge, Einfithrung in die Rechtsphilosophie 1955: gerecht sein heif}t ,,sich
in einer historisch gegebenen Situation richtig verhalten*: in der ,,Richtigkeit™, dem Oberbegriff der sog. Absoluten
Werte, seien ,,die Gerechtigkeit und die Rechtssicherheit aufgehoben. Die Hauptgesichtspunkte (,,Topoi) dieser
umfangreichen, sich aus vielen Einzelabhandlungen zusammensetzenden Schrift sind; die logische Situation, das
Aktuelle, die Richtigkeit, das MaBgebliche und Verbindliche, das Gesollte, die Pflicht, die Geltung; die Ergebnisse
(denen der Autor selbst nur negative Bedeutung zuspricht, S. 218/24) konnen, wie bei jeder apriorischen Methode,
nur formale, logisch-analytische Erkenntnisse sein (Vorwurf der Selbstverstandlichkeit, der Wortstreitigkeiten, der
Spiralenwindungen). Zu vermissen sind so wichtige, unentbehrliche Gesichtspunkte wie Wertmafstab, regulative
Idee, soziologisches Objekt (Interesse), Leben und Kultur. Nur unter diesen Voraussetzungen kann auch das Recht
nebst Gerechtigkeit und Gemeinwohl sinnvoll (d.h. als Lebenswert) bestimmt werden. Verkannt wird die Bedeutung
des ,,Systemdenkens*, ohne das doch widerspruchsfreie, geschlossene Erkenntnis nicht moglich ist; das Ziel kann
immer nur ein ,,offenes System* (Rickert) sein, in dem neue Forschungsergebnisse ihre Stitte finden kdnnen. Das
,Problemdenken®, mit dem sich der Autor begniigt, ist nur die Vorarbeit, die aber noch der Kontrolle durch ein
System bedarf. Dieselben Erwédgungen sprechen auch gegen die stark anregende Schrift von Viehweg. Topik und
Jurisprudenz 1953; dazu beachtliche Bedenken von Engisch ZStrW. 69, 600. Der Gerechtigkeitsidee kann niemand
entraten; das zeigt sich auch bei den sonstigen Vertretern einer reinen Interessenjurisprudenz und eines Rechtsposi-
tivismus (zB. Bei Westermann in der zit. Rektoratsrede 1954, wo die Gesetze als Typisierung der Gerechtigkeitsidee
aufgefaft werden). Bezeichnend auch Kelsen, der in seiner neukantischmethodologisch und zugleich inhaltlich-
positivistisch gehaltenen sog. reinen Rechtslehre zwar die Interessenlagen sowie die Rechtswerte ausscheiden will,
aber als Urheber der Osterreichischen Verfassung (die damalige Osterreichische Demokratie 1918 lief sich In der Tat
nicht soziologisch begriinden) im Zusammenhang mit dem Kondominium der Besatzungsméchte 1945 ausdriicklich
betont, die Demokratie diirfe eine ordnungsméafig geduferte Ansicht nicht unterdriicken, die Gerechtigkeitsidee sei
relativ, das bedeute Toleranz. — Der erkenntnistheoretische Ausgang wird stets durch die Frage nach dem logischen
Apriori (nicht zu verwechseln mit dem psychologischen Entstehungsprozef3) bestimmt werden: der bleibende Ge-
winn der kritischen (transzendentalen) Methode Kants! In den letzten Jahrzehnten trat zwar das Interesse, ja das
Verstindnis fiir die Frage nach der logischen Moglichkeit unserer Erkenntnis, nach den Kategorien, nach dem Anteil
unserer Denkgesetze zuriick; die unmittelbare Erforschung des Seins erschien dringender als die Frage nach der
Moglichkeit, der Methode, dem wissenschaftlichen Geltungsbereich. Je es wurde sogar befiirchtet, jene Denksgese-
tze, auf deren Klarlegung die Neukantianer vor allem ausgingen, wiirden das wahre Sein verdecken und verfélschen
(wie schon Nietzsche als neue Einsicht verkiindete). Nun haben aber gerade die Einzelwissenschaften (Physik) die
prinzipale Bedeutung der Denkgesetze und ihres Anteils an der Erkenntnis der Objekte erneut bestétigt. Wenn die
Kernphysiker den Ruf ,,Zurlick zu Kant* erheben, wird die Philosophie nicht so riickstindig sein, eine ,,vorkritische*
Anschauung zu vertreten (so allgemeinverstidndlich 1955 Th. Litt in: Der Convent 5 H. 11). Was fiir die moderne
Atomwissenschaft gelten mup, wird nicht anders fiir die Wissenschaft der Werte, der Urteile, der Normen gelten
miissen, wo der Anteil der Denkgesetze noch weit offenbarer ist.

4. Die katholische Gerechtigkeitsauffassung ruht bekanntlich auf aristotelischer und thomistischer Lehre. Vgl. etwa die
Werke von Petraschek und Messner (Einf.-RPh. 1954), mit denen ich mich wiederholt befaft habe. Es sei hervorge-
hoben, dap trotz der verschiedenen Voraussetzungen gewisse Ergebnisse der katholischen Rechtsphilosophie meiner
Lehre durchaus nahe stehen.
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Kant orientierten Ansicht kann Gott nicht regulatives Prinzip sein, wenn er nicht auch
konstitutives Prinzip ist, was man auch vom Standpunkt Kants durchaus billigen kann.
Wenn er jedoch die Gerechtigkeit nicht, wie Platon und Kant, als erste Tugend betrachten,
sondern durch die Liebe ersetzen will, so erklirt sich diese Lehre nur vom Standpunkt einer
christlichen Gesinnungsethik. Eine klare, iibersichtliche Darstellung gibt Hans Rust, Kant
und Schleiermacher zum Gedichtnis 1954, Jahrb. d. Albertus-Universitit zu Konigsberg
Bd. 5 S. 6-56; vgl. auch meine Metaphysik 1951 S. 286/7 mit tabellarischen Ubersichten
iber die Arten der Tugenden nach den verschiedenen Auffassungen. Neuerdings will
die ,dialektische Theologie® unter teilweisem Einfluf der Existenzphilosophie die
Religionsphilosophie unabhidngig von der kritischen Philosophie begriinden: Gott soll als
der ,,ganz andere* philosophischer Spekulation vollig entzogen sein. Zu den Begriindern
dieser Richtung gehort aufer Karl Barth in anderer Weise Emil Brunner, der auch ein Buch
iiber die Gerechtigkeit 1941 vorgelegt hat. Dieser Richtung gehort auch der Rechtshistoriker
und frither an Hegel und Schelling orientierte Rechtsphilosoph Walther Schonfeld an;
in seinem Buch iiber Gerechtigkeit 1952 geht er davon aus, daff die Gerechtigkeit nicht
unter drei Dimensionen zu begreifen sei, wie nach unserer Lehre, sondern unter deren
vier; die vierte sei die theologische, und diese sei wissenschaftlich (d. h. philosophisch)
nicht einheitlich zu behandeln und mit Widerspriichen behaftet. So sei das Gleichnis der
Bibel liber den Weinberg nicht mit Vernunftgriinden zu erkldren (,,Viele sind berufen,
aber wenige sind auserwihlt*). Die Bibelstellen, die iiber die Gerechtigkeit handeln, sind
nur von Fall zu Fall zu deuten. M. E. lassen aber viele Stellen die Erkldarung zu, dap die
Gerechtigkeit als einer der hochsten Werte angesehen und Gott beigelegt wird. Psalm 17,1;
Herr, erhore die Gerechtigkeit; 15: Ich aber will schauen dein Antlitz in Gerechtigkeit; ich
will satt werden, wenn ich erwache nach deinem Bilde. Hiob 33,26: Er wird Gott bitten,
der wird ihm Gnade erzeigen, und er wird sein Antlitz sehen lassen mit Freuden, und
wird dem Menschen nach seiner Gerechtigkeit vergelten. Hiob 34,5: Hiob hat gesagt:
ich bin gerecht, und Gott weigert mir mein Recht. — K. Lowith, Weltgeschichte und
Heilsgeschehen, die theologischen Voraussetzungen der Geschichtsphilosophie, Stuttgart
1953 versucht den Nachweis, daf} der jiidisch-christliche Futurismus ,,die Zukunft als den
Horizont alles modernen Strebens und Denkens er6ffnen konnte® (106). Und Gogarten
hilt die ,,Hoffnung auf die Vollendung des Menschen und seiner Welt als den eigentlichen
Kern und das Herzstiick des christlichen Glaubens* (Die christliche Hoffnung, Dt.UnivZ
1954 H. 24); diese Hoffnung sei anfangs ganz auf Gott gerichtet gewesen®, den der
Mensch um Erfiillung seiner Wiinsche gebeten habe, aber nicht irdischer Giiter, sondern
jenseitigen Gliickes, wéhrend seit der Neuzeit der miindig gewordene Mensch seine
Hoffnung auf den Fortschritt der Menschheit als den Sinn der Geschichte gestellt habe.
Hier soll sich das Gemeinwohl im Rahmen der Gerechtigkeit bewéahren. Die kiinstlerische
Gestalt formten der deutsche Idealismus und die deutsche Klassik in ihrem Sinne; einen
philosophischen Ausdruck bieten die regulative Idee Kants sowie die anschliefende Wert

5. Luther sagte paradox: in der Hoffnung werde der Mensch in sein Nichts zuriickgebracht, und der, der in sein Nichts
zuriickkehre, kehre zu Gott zuriick, d. h. in dem Nichts erlebt er erst Gott als Hoffnung und Ziel und Wert.
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— und kulturphilosophie: die Hoffnung ist auf eine Zukunft gerichtet, die stets Zukunft
bleibt; Zeit und Ewigkeit sind die metaphysischen Angelpunkte.

Die viel behandelten Grenzen systematischer Erkenntnis gaben die Anregung zu dem
Problem des Einzelakts, der Freiheit, des Willensentscheides, und sodann generell zu der
ganzen Materie und Richtung der Lebensphilosophie, die also den konkreten Akt wieder
iiberwindet und zum System strebt, obwohl ein solches auf diesem Wege nie erreicht werden
kann (Schopenhauer, Nietzsche, Dilthey, Stimmel). Es seien zwei weitauseinanderliegende
Problemkreise zur Erlduterung herausgegriffen. Bei Erorterung der Strafrechtsreform will
man mit Recht die dogmatische Arbeitsweise zuriickstellen, um die Brauchbarkeit der neuen
(1) Vorschldge unvoreingenommen zu priifen und zu sehen, ob sie zu einfacheren, gerechteren
und das Gemeinwohl wirksamer fordernden Losungen fiihren (so Engisch ZStrtW 70, 1959,
567, 603). Und ferner: Ziel des menschlichen Lebens ist moglichste Schaffung, Bewédhrung
und Forderung kultureller Werte. In jedem Lebensabschnitt, in jeder geschichtlichen Epoche
bilden sich neue Aufgaben und neue Ziele, da ja kein Augenblick dem anderen gleicht; die
wert-Monaden miissen immer neu erarbeitet und mit Wert-Inhalt angefiillt werden. Dem
Menschen, dem Volk wird in jedem Augenblick eine neue Zukunft vorgezeichnet, weil sich
die Umwelt unaufhdrlich wandelt und neue Wertzusammenhinge erzeugt. Gleichwohl sind
die konkreten Fragen bei genereller Schau immer die gleichen: Situationen, Kraft — und
Wertstrebungen, Ziele, Mafstidbe, Grundgesetze, absolute Werte. Hierin scheint mir die
tiefsinnige Lehre von der ewigen Wiederkehr zu liegen (Nietzsche, Frohliche Wissenschaft
1882, Aph. 341): der besinnliche Mensch wird immer seine (!) spezifische Lebensaufgabe
wieder erkennen, um sie neu zu lésen.

(Will be continued in the next issue)
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WHAT IS REPUBLICAN®
GOVERNMENT?

PURPOSE OF LESSON 3

Lesson 2 introduced the question, ,,What kind of government is best? This lesson will int-
roduce you to some of the basic ideas the Founders used in answering this question and why
they chose the answers they did. It includes an introduction to the idea of republicanism
which was of great importance in the development of our government.

When you finish this lesson, you should be able to explain the ideas and terms listed below,
how they influenced the Founders, and their importance to out government.

civic virtue

common welfare/common good
republican government

purpose of republican government
balanced powers

mixed constitution
Judeo-Christian heritage

corrupt government

representative democracy

THE ROMAN REPUBLIC

As you have learned, the Founders had read the writings of the natural rights philosophers
and had adopted many of their ideas about government. They had also studied and been inf-
luenced by philosophers who had written about ancient government. They were particularly
interested in what they had read about the government of the ancient Roman Republic which
had lasted for nearly 500 years between 509 B.C. and 27 B.C. But why were they so impres-
sed by a government that had existed two thousand years earlier?

The historical accounts of ancient Rome during the greatest days of the Roman Republic
described the Roman people as having civic virtue. By this the historians meant that the Ro-

* This is a continuation from the first issue of the journal.
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man people were hard-workingt, simple in their ways of life, honest, and patriotic. Above all,
the people loved justice and liberty. Loving their country more than themselves, the common
people and the aristocracy shared political powers. The virtuous Romans governed themsel-
ves without a king.

As a result, they had a government that provided justice and protected their liberty. It was a
government that promoted the common good or the common welfare. This kind of govern-
ment was called republican government. The main purpose of republican government was to
promole the common welfare. This is what made it superior lo most other kinds of govern-
ment which only promoted the welfare of one person, such as a tyrant, or of a particular class
of people such as the rich or the poor.

Whether or not the people and government of the Roman Republic were as admirable as they
were described by some historians, the accounts of their virtues greatly influenced the Founders.

THE NEED FOR CIVIC VIRTUE

The lesson the Founders learned from the example of the Roman Republic was that in order
to have a government that protected their rights and promoted the common welfare, the ci-
tizens must posses civic virtue. This meant that citizens must love their country, be honest,
be hard-working, and live a modest way of life. These qualities of character needed to be
encouraged and developed by the family, by religion, by education, and finally, by the per-
formance of the duties of citizenship.

HOW SHOULD A GOVERNMENT BE ORGANIZED
SO IT WILL PROMOTE THE COMMON WELFARE?

In addition to the example of the ancient Roman Republic, the Founders also learned about
republican government from writers of their own time. One of the most important of these
was Montesquieu (1689-1755), a French writer who was widely admired by Americans. He
was often called ,,the celebrated Montesquieu®, and many of the Founders considered him to
be the most important writer on republican government.

BALANCED POWERS

Montesquieu believed that the English system of government was the best example of how a
republican government should be organized. He argued that in the English system, the powers
of government were divided and balanced among the King and two houses of Parliament a
House of Lords and a House of Commons. The King represented the interests of royally. The
House of Lords represented the interests of the nobility. The House of Commons represented
the interests of the common people.
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A “MIXED CONSTITUTION”

Like the ancient philosophers Aristotle and Cicero, Montesquieu believed that a system
which divided and balanced the power of government among the different classes of society,
as was done in Great Britain, was the best way to be sure that the government would not be
dominated by a single social class. He called this type of government a mixed constitution
because it combined the three basic types of government, monarchy, aristocracy, and de-
mocracy, into one. Since all classes shared power, this kind of government was the best for
serving the common welfare.

WHAT IS THE IMPORTANCE OF CIVIC VIRTUE TO
REPUBLICAN GOVERNMENT?

Remember that one of the things that impressed Americans about the Roman Republic was
the virtue of its citizens. Many of the supporters of republican government believed that it
could only succeed if the citizens were virtuous. Montesquieu agreed. He wrote that the vir-
tue of the good citizen of a republic is really a very simple thing. It meant that citizens must
constantly prefer the common welfare to their own private interests. This, the Founders tho-
ught, was the virtue of the citizens of ancient Rome.

The Founders believed most Americans had the same virtue as the citizens of Rome. They
believed this virtue came from the Americans Judeo-Christian heritage. Citizens who had a
sincere interest in the common welfare would behave as good republican citizens should.

WHAT KIND OF SOCIETY IS NECESSARY FOR
A REPUBLICAN GOVERNMENT?

Montesquieu had written, and many Founders agreed, that people would only be willing to pro-
mote the common welfare instead of their own interests if none of then were too rich or too poor.
For this reason, thew thought that people of the middle class were most likely to possess civic
virtue. People who were very wealthy or very poor would be more likely to promote their own
interests at the expense of the common welfare. When a government serves such special interests
at the expense of the common welfare, it is said to be corrupt. The Founders believed that great
wealth or poverty in a society were the most likely sources of corruption.

WHY IS A SMALL NATION NECESSARY FOR REPUBLICAN GOVERNMENT?

Montesquieu also said that since promoting the common welfare is the main purpose of re-
publican government, this type of government is only possible in small nations. If you tried
to have a republican form of government in a large and diverse nation, it would be very dif-
ficult for the people to agree about what was best for their common welfare.
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WHAT DID REPUBLICAN GOVERNMENT MEAN TO THE FOUNDERS?

Some of the basic ideas of republican government were being put into practice by the English
at the time the colonies were being settled in America. The first lesson in the next unit deals
with the history of the English government. It provides an important background for un-
derstanding the government created by the colonists in America who rebelled against their
mother country. But first, we should look at how the ideas of republicanism were developed
in America.

We have learned Ihal the Founders believed that the purpose of government should be to pro-
tect each individual’s natural rights. They also believed that republican government was the
best solution to the problem raised by Lesson 2. that is, ,,What kind of government is most
likely to protect the basic rights of the people?*

WHAT IS THE COMMON WELFARE?

Republican government promotes the common welfare. But what is the common welfare?
This is not always an easy question to answer. Different people have had and will continue
to have very different ideas about what the common welfare is. The Founders, however,
believed that a government that promotes the common welfare is one that protects each in-
dividual’s natural rights.

The Founders also believed that a republican form, of government was the only kind that
they should have and they believed that Americans had the civic virtue necessary to make a
republic work. However, there were still some problems with republicanism that needed to
be worked out.

JAMES MADISON REFINES THE IDEA OF REPUBLICANISM

James Madison was one of the most important of the Founders responsible for creating our
Constitution. He said that there was an important difference between a republic and a democ-
racy. He defined a democracy as a small community or nation with a small number of citizens:
who meet from time to time to do the tasks of government themselves. The Greek city states
and the New England towns were examples of democracies as Madison defined them.

Madison defined a republic as a country in which laws are made and administered by repre-
sentatives elected by the people. In a republic, all of the powers of the government are given
to it by the people. The representatives who run it have their jobs for a limited amount of
time or as long as they behave properly. Madison also insisted that members of government
should be elected by a large number of the people in the society and not by a small number
or a specially favored group. If that happened, the government would only serve the interests
of a small group instead of the common welfare.

235



= JI6SR0 0ILBHOB0S Ne?
== JOURNAL IUSTITIA 2022, N3NLN. JULY

A REPUBLICAN GOVERNMENT IS A REPRESENTATIVE DEMOCRACY

According to Madison, then, a republican government is a representative democracy. It gets
its authority, its right to govern, from the people it governs. The citizens of the republic must
possess the civic virtue to elect people of wisdom and character to represent them in the go-
vernment.

THE NEED FOR A CONSTITUTION

There is, however, one additional part of a republican government the Founders thought was
necessary, a writ ten constitution. They had a firm belief in the superiority of constitutional
government, or constitutionalism, A good constitution, they believed, was one of the most
important ways to protect a republican government, which in turn was the only way to pro-
tect their natural rights.

As we shall see, the founders’ belief in natural rights, republicanism, and constitutionalism
greatly influenced their creation of our Constitution. But, before we study Your Constitution,
we must learn in the next lesson what constitutional government is and how it is different
from other kinds of government.

REVIEWING AND USING THE LESSON

1. What is the purpose of republican government? What characteristics must the people have to ma-
intain such governments?

2. What features of the British government of his day led Montesquieu to think that it was the best
way to maintain a republican government?

3. Give two characteristics of a people that Montesquieu and the Founders believed necessary for
republican government.

4. How did Madison distinguish between a ,,democracy* and a ,,republic*?

5. Arepublican government may aim to (a) protect the individual’s rights and (b) promote the com-
mon welfare. Give examples from history and your own experience in which these two goals
conflict with each other.

(Will be continued in the next issue)
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DIE SPRACHE UNSERER VERFASSUNGEN

MICHAEL STOLLEIS

Verfassungen sind meist feierlich beschlossene und verkiindete Texte'. Sie werden an
historischen Wendepunkten von Gemeinwesen verfasst, um die wichtigsten institutionellen
Entscheidungen zu treffen sowie Rechte und Pflichten der Biirger festzulegen. In der
Pyramide der Rechtsnormen stehen sie ,,zuhochst™, also iiber Gesetzen, Verordnungen und
sonstigen Normen. Seit dem ausgehenden 18. Jahrhundert umschlieen sie die européischen
Nationalstaaten als normative Hiille. Vorreiter waren die USA (1776) und Frankreich (1789),
aber dann erfasste die ,,konstitutionelle” Bewegung die ganze Welt. Heute gibt es kaum
noch Staaten ohne Verfassung. Auch autoritdre, nichtdemokratische Regime verzichten
kaum jemals auf den Mehrwert, den eine Verfassung zu vermitteln scheint: Wenn sie schon
kein Gliicksversprechen enthdlt und Freiheiten nur verklausuliert gewéhrt, dann bietet
sie wenigstens ,,Ordnung und einen institutionellen Grundriss. Auch die unterdriickte
Opposition muss sich dort anhoren, sie lebe in einem ,,Verfassungsstaat®.

Die typischen Inhalte von Verfassungen sind seither gleich geblieben: Der feierlichen
Eingangsformel, die meist schon eine subtil formulierte Machtstruktur festlegt, folgen die
republikanische Staatsform, die Legitimation der Staatsgewalt, die wesentlichen Verfahren
der Willensbildung, die Institutionen und die Regularien ihres Zusammenspiels. Durchweg
werden Menschen —und Biirgerrechte feierlich gegen Eingriffe abgesichert und entsprechende
Verteidigungsmoglichkeiten bereitgestellt, vor allem durch eine unabhédngige Justiz.

Sieht man von den vielen historischen Varianten ab, dann {iberwdlbt die herkdmmliche
Verfassung durchweg eine Nation, mag sie ethnisch, religids oder historisch definiert sein.
Sie schliefit eine Epoche ab und 6ffnet eine neue. Sie wendet sich an diese Nation, indem sie
,versichert,  ,garantiert”, ,,verspricht* oder ,,mahnt“. Die Verfassung bietet einen normativen
Bauplan fiir die Zukunft. Anders als der normale Gesetzestext ist sie oft eingangs hochténend,
in der Folge aber verknappt und verdichtet, indem sie festlegt, was kiinftig gelten soll. Sie ist
kein Gesetzbuch, sondern reguliert kiinftige Gesetzgebung und gibt dafiir zentrale inhaltliche
Eckpunkte vor. Gerade beendete Kdmpfe oder Diktaturerfahrungen zittern oft nach. Viele
Fragen bleiben offen, entweder fiir den Gesetzgeber oder fiir die Interpretation durch ein
spezielles Organ, das Verfassungsgericht.

1. Nachbemerkungen zu einer Veranstaltung der Deutschen Akademie fiir Sprache und Dichtung (Darmstadt) am 14.
November 2019 in Frankfurt unter Beteiligung von Sprachwissenschaftlern und Schriftstellern, je einer Politikerin und
einer Richterin des Bundesverfassungsgerichts sowie Verfassungsrechtlern.
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Verfassungen sprechen die Landessprache. Sie klingen einfach und entschieden, enthalten
moglichst keine Fremdworte und setzen keine speziellen Rechtskenntnisse voraus. Daran
héngt viel: das Vertrauen der Menschen in den Rechtsstaat, in das zentrale Versprechen
der Gleichbehandlung vor dem Gesetz und durch das Gesetz, die Funktionsweise des
Steuer — und Sozialstaats. Die Berufung auf die Verfassung 6ffnet die Tiir fiir den Biirger,
dem wirklich oder vermeintlich Unrecht geschieht. Er kann, jedenfalls in Deutschland,
,, Verfassungsbeschwerde* erheben.

Um damit erfolgreich zu sein, miissen die Biirger die Verfassung verstehen. Nicht Wort
fiir Wort, nicht in den Details des Organisationsteils, aber doch die leicht verstidndlichen
Grundrechte, das Prinzip der Gewaltentrennung, die Funktionsteilung zwischen Bund
und Léndern, schlieBlich die elementaren Aussagen des Wahl — und Abstimmungsrechts.
,» Verstehen enthélt aber auch die Erkenntnis, dass nahezu alle Texte mehrdeutig sind und
einer Konkretisierung im jeweiligen Zusammenhang bediirfen.

Dass alle Biirger in gewissem Sinn Verfassungsinterpreten sind, wie Peter Hiberle einmal
geschrieben hat, mag ungldubiges Staunen hervorrufen, aber der Satz bleibt doch richtig.
Denn alle, die unter einer Verfassung leben, praktizieren Verfassungsrecht in unzéhligen
Aktionen, sie reden und handeln, nutzen Freirdume, praktizieren Partnerschaften und
Familie, erziehen Kinder, bilden Vereine, versammeln sich und ,,protestieren®. Sie nutzen
Menschen — und Biirgerrechte, sind vielleicht auf Gemeindeebene aktiv und reden iiber
Rechte und Pflichten. Dieses Reden ist die Kommunikation iiber die Regeln, aus denen das
Gemeinwesen besteht und die es zusammenbhalten.

Es umschlief3t bitteren Disput und ,,Nichtverstehen®, erlaubt aber auch dasjenige festzuhalten,
worliber man sich einigen kann. Eine gelebte Verfassung konkretisiert sich so stets neu, indem
sich Impulse des Verstehens von unten und von oben ergénzen. So bildet sich beispielsweise
heraus, was in den verschiedenen Gefahrdungszonen die Unantastbarkeit der ,,Menschenwiirde*
(Art. 1 Abs. 1 GG) bedeuten kann, etwa bei Leihmutterschaft und anonymer Samenspende, bei
Sammlung aller Personenmerkmale in zentralen Datenbanken, bei wachsamen Mikrochips im
Korper, bei vorgeburtlicher Diagnostik und wiirdevollem Sterben.

Vieldeutig sind vor allem die einfachen Worte. ,,Ehe und Familie® (Art. 6 GG) schienen
lange sprachlich festgelegt, sind es aber keineswegs mehr angesichts von Alleinerziehenden,
Patchwork-Familien, wechselnden Partnerschaften und unsicher gewordenen sexuellen
Identitdten. Wer sind die wirklichen ,,Eltern®, und wer darf das ,,natilirliche Recht“ der Pflege
und Erziehung wahrnehmen? Ebenso sind die Worte ,,Religionsausiibung®, ,,Glaube®,
»Weltanschauung® und ,,Gewissen* im Mischkessel individueller Orientierungen unscharf
geworden. Und weiter: Wann sto83t die Rechtsausiibung Einzelner auf die ebenso berechtigte
Rechtsausiibung des Partners oder des Nachbarn? Wann verdichten sich die permanenten
Ungleichheiten des Alltags zur Verfassungswidrigkeit? Hat nicht alles unscharfe Réander und
kann nur im fiktiven Gespréich zwischen Laien und Fachleuten konkretisiert und schlieBlich
vom Bundesverfassungsgericht ,,autoritativ* festgelegt werden, was gelten soll, jedenfalls
fiir einige Zeit?
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Schon im Prozess der Entstehung einer Verfassung beginnen deshalb die semantischen
Kémpfe: Was ist mit bestimmten Formulierungen gemeint, werden durch sie vielleicht alte
Strukturen verfestigt oder kiinftige politische Moglichkeiten verbaut? Verfassungen zu
kommentieren und moglichst plausible Auslegungen vorzuschlagen ist also Spracharbeit
in rechtlicher und politischer Absicht. Beteiligt sind Abgeordnete und Beamte,
Verbandsfunktiondre und Journalisten, kommentierende Professoren und jeder Laie, der
einen Leserbrief schreibt. Alle bringen ihr eigenes politisches Wollen ein, ihre Erfahrungen,
thren Glauben, ihre Vorurteile.

Wennnach Erlass der Verfassung die Zeit voranschreitet, pochen die einen auf den historischen
Willen der Miitter und Viter der Verfassung und halten die ,,originale Interpretation fest,
miissen aber einrdumen, dass jene Miitter und Viter heute nicht mehr befragt werden kénnen.
Andere betonen, der alte Text miisse durch Anpassung ,,lebende Verfassung* bleiben und
deshalb aus dem ,,Geist der Gegenwart“, also mit Blick auf die Bediirfnisse der heutigen
Menschen, ausgelegt werden. Dieser ,,Geist ist allerdings ein flirrendes Gebilde und allen
moglichen gesellschaftlichen Einfliissen unterworfen.

Die Sprache der Verfassung ist teils fest und klar, teils aber voller Spielrdume fiir Deutungen.
Ein Alltagswort wie ,,Eigentum® (Art. 14 GG) kann heute ,,Sachen®, also ,,korperliche
Gegenstdande™ (auch Tiere) umfassen (§§ 903, 90 BGB), ebenso aber die im Laufe der
Jahre wachsende unkorperliche Anwartschaft auf eine angemessene Altersrente, wenn
dafiir Beitrdge gezahlt worden sind. Auch andere , Erwartungen® auf Leistungen unseres
sozialen Sicherungssystems konnten sich vielleicht zu verfassungsrechtlich geschiitztem
Eigentum verdichten. Vielleicht auch der selbst erarbeitete Marktwert eines FuBBballspielers?
Ist Eigentum alles, was uns ,,zukommt“? Und ab wann verletzt ein zu starker Zugriff des
Steuerstaats die ,,Substanz* des Eigentums? Wann, um die Frage auszuweiten, verletzen
Zugriffe des intervenierenden Staats den ,,Wesensgehalt* eines Grundrechts?

Als man 1949 den Art. 19 GG formulierte, hoffte man mit dem Satz ,,In keinem Falle darf
ein Grundrecht in seinem Wesensgehalt angetastet werden®, einen festen Damm errichtet zu
haben. Heute muss man einsehen, dass die Berufung auf den ,,Wesensgehalt* kaum mehr als
eine Leerformel ist. Sie tduscht einen Kern vor, der sich gerade dann, wenn er konkretisiert
werden soll, in Nebel auflost, zumal wenn man den Satz akzeptiert, dass Grundrechte
eingeschriankt werden miissen, wenn sie in Konkurrenz zu anderen Grundrechten oder
ranggleichen Verfassungsgiitern geraten.

Natiirlich kann im freien Spiel der Interpretationen auch Unsinn produziert werden. Manche
Vorschldge zur Auslegung der Verfassung mogen gegen die Entstehungsgeschichte und den
gesunden Menschenverstand verstoBen. Aber sie sind Teil einer freiheitlichen Diskussion.
Im dialogischen Prozess mogen sie zu Boden sinken und wieder vergessen werden.
Andere Vorschldge miissen jedoch ernst genommen werden, wenn sie auf gesellschaftliche
Verschiebungen hinweisen, die den ,,Kontext* der Norm betreffen. Denn Verfassungstexte,
so abstrakt sie formuliert sein mogen, altern kontinuierlich, und die Interpreten miissen
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die Distanzen zur stets flieBenden Realitdt durch Auslegung iiberbriicken, soweit seridse
Auslegung moglich ist.

Wo deren Grenzen iiberschritten werden, gibt es nur die Anderung des Texts. Dazu miissen
die erforderlichen politischen Mehrheiten gefunden werden. Hat man sie beisammen, kann
man sich nebenbei auch darauf einigen, funktionslos gewordene Verfassungsartikel zu
beseitigen, so wie man einen toten Ast absdgt. Dass die hessische Landesverfassung bis
vor kurzem noch die Todesstrafe erwéhnte oder Angehdrigen fritherer regierender Héuser
politische Amter verwehren wollte, taugte nur zum Amiisement; denn diese Bestimmungen
hatten sich durch Art. 31 GG (,,Bundesrecht bricht Landesrecht*) ldngst erledigt. Keineswegs
amiisant ist es allerdings, wenn Art. II der Ergdnzung der US-Verfassung vom 3. November
1791 ,,das Recht des Volkes, Waften zu besitzen und zu tragen® garantiert und dieses damals
nur im Rahmen einer Biirgermiliz garantierte Recht, ,,necessary to the security of a free
State®, nun als Schutzschild einer médchtigen Waffenlobby missbraucht wird.

Verfassungstexte beziehen ihre Appellfunktion nicht nur aus der ,,hohen Sprache®, sondern
auch aus der hiufigen Vermischung von normativen und deskriptiven Sidtzen. Was Wunsch
oder Forderung fiir die Zukunft ist, erscheint als Behauptung des Gegenwirtigen. Das mag
sprachanalytisch kritisiert werden, es gehdrt aber zum werbenden, kiinftige Wirklichkeit
gestaltenden Gestus von Verfassungen. ,,Die Abgeordneten®, so heil3t es etwa, ,,sind Vertreter
des ganzen Volkes, an Auftrige und Weisungen nicht gebunden und nur ithrem Gewissen
unterworfen (Art. 38 Abs. 1, Satz 2 GG). Das ist, wie alle wissen, ein frommer Wunsch in
Form eines Behauptungssatzes, aber auch ein immer erneuter Appell an die Abgeordneten,
sich in zentralen Fragen aus den Fesseln von Fraktion und Interessen zu befreien.

Da die Verfassung nicht nur fiir das Gemeinwesen insgesamt, sondern auch fiir jeden
Einzelnen existentielle Bedeutung hat — rund fiinftausend Verfassungsbeschwerden gehen
jéhrlich in Karlsruhe ein — kommt es auf die ,,Bedeutung® sprachlicher Ausdriicke an. Dabei
kollidiert gelegentlich das sprachliche Laienverstdndnis mit der ausgefeilten Rechtsprechung
des Bundesverfassungsgerichts. Letztere bildet mit ithren 150 Bénden (2020) ein Arsenal
von sprachlich genau reflektierten Abwéagungen. Dennoch erwarten wir Biirger meist platte
,» Verstiandlichkeit”. Die Bedeutung eines Wortes, so Ludwig Wittgenstein, ist sein Gebrauch in
der Sprache. Aber wessen Sprache? Die Sprache der dazu ,,befugten* Gerichte, insbesondere
der Verfassungsgerichte? Tatsdchlich konnen diese im Laufe der Zeit Unklarheiten
beheben oder bestimmte Deutungen ausschlieen. Eine ,,stindige Rechtsprechung® kann
zu sedimentierter richterlicher Weisheit werden. Sie kann aber auch hinderlich werden und
Innovationen erschweren.

Alle diese Prozesse, an denen auch die Verwaltungen und die Parlamente beteiligt sind,
beruhen auf Sprache. Die Sprache der Verfassung, aber auch die aller anderen Gesetze und
sonstigen Normen, héngt tiber tausend Faden sowohl mit der Alltagssprache als auch mit der
juristischen Fachsprache zusammen. Sie soll nicht nur ordnen und Verfahren zur Regulierung
von Konflikten vorhalten, sondern auch die Emotionen ihres politischen Ursprungs, Werte
und Wirme vermitteln, und zwar fiir Landeskinder, Neubiirger, Fliichtlinge und Asylsuchende
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gleichermallen. Sie soll Divergentes ,,integrieren* und allen eine Idee jener Grundlagen
vermitteln, auf denen das Zusammenleben ruht. Texte allein konnen dies nur im Gebrauch.
Sie gewinnen ihre Uberzeugungskraft in der Kommunikation. Dazu miissen jene, die in
freiheitlichen Verfassungsstaaten leben, in der Lage sein, anderen zu erkldren, warum es sich
lohnt, Verfassungstexte lebendig zu erhalten und zu respektieren.

Die grofen Postulate der Moderne — Demokratie, Gleichheit, Rechts — und Sozialstaat,
Gewaltentrennung — sind zu interpretierbaren Texten geronnen. Ohne sprachlichen Diskurs
konnen sie nicht umgesetzt werden. Wer als Biirger einer Demokratie aktiv handelt, bedarf
der Sprache. Wer ungleich behandelt wird, muss verstehen, ,,warum®; ebenso wer auf
staatliche Anweisung etwas tun oder lassen soll. Wer etwas haben will, muss verstanden
haben, was ithm zusteht. Die gesamte Funktionsweise eines demokratischen Staats beruht
auf Rechtssprache, gekront von der Sprache der Verfassung. Damit das Gemeinwesen
vertrauenswiirdig handeln kann, muss stindig von der Rechtssprache in die Alltagssprache
ibersetzt werden. Umgekehrt wird Alltagssprache von Parlamentariern oder Richtern in das
speziellere und genauer festgelegte juristische Idiom umgesetzt.

Das geschieht im Alltag weitgehend ohne Bezugnahme auf die Verfassung. Aber in allen
Grundsatzfragen taucht die bedeutungsschwere, gebundene, festgefligte Sprache der
Verfassung wieder auf. Sie soll fiir alle das Spielfeld politischer Kommunikation abstecken,
den verschiedenen Staatsfunktionen ihre Aufgaben zuweisen und Schranken markieren. Der
hierfiir implizit vorausgesetzte Denkrahmen ist der Nationalstaat.

Wenn sich nun aber der Nationalstaat im Zeitalter der Globalisierung aufzuldsen scheint,
wenn seine Grenzen pords werden, weil der Welthandel und das Finanzkapital, die
internationale Kriminalitét, der Tourismus und die Fliichtlingsstrome sie iiberspringen oder
unterlaufen, muss dies auch Konsequenzen fiir die Verfassungen und deren Sprache haben.
Die europdischen Nationalstaaten haben ldngst Souverinitdtsrechte an die Europdische
Union und andere zwischenstaatliche Institutionen abgegeben. Langst stecken sie in einem
Geflecht von europdischem Verfassungsrecht (EU-Vertrdge, Konvention zum Schutz der
Menschenrechte und Grundfreiheiten, Charta der Grundrechte der Europdischen Union) und
von Rechtsprechung der Gerichtshofe in Luxemburg und Stra3burg.

Die Mitgliedstaaten kommunizieren in ihren Nationalsprachen iiber einen gigantischen
Ubersetzungsdienst in Briissel sowie in den Arbeitssprachen Englisch, Franzdsisch und
Deutsch. Eine einzige europdische Verfassungssprache gibt es nicht. Die Frage, welche
Sprache die europidische Verfassung sprechen soll, klingt also widersinnig, zumal wenn man
sich einig ist, dass es kiinftig keinen homogenen europdischen Staat geben soll und dass die
Vielfalt der Sprachen gerade von der heutigen europdischen Verfassung als schiitzenswertes
Gut angesehen wird.

Die Frage nach der ,,Sprache® der europdischen Verfassung kann deshalb nur in einem
iibertragenen Sinn gestellt werden. Sie setzt zunédchst voraus, dass es bereits heute eine
wirkliche europidische Verfassung gibt. Dies ist mit dem Argument bestritten worden, nur
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ein Nationalstaat mit allen seinen historischen und sprachlichen Implikationen kénne eine
wirkliche Verfassung haben. Aber das iiberzeugt nicht; denn wir haben eine européische
Verfassungsordnung, haben Institutionen, festgehalten in maf3geblichen, die Grundordnung
der Europdischen Union formenden Texten, gekront von einer verbindlichen Charta der
Grundrechte.

Alles ist vorhanden, was eine Verfassung normativ und faktisch ausmacht. Sie ist
verbesserungsbediirftig, kein Zweifel, aber sie existiert. Nach ihrer ,,Sprache® zu fragen, kann
nicht auf die Suche nach einem verfassungsrechtlichen Esperanto hinauslaufen, sondern nur
auf die gemeinsamen Verfassungstraditionen und auf die in thnen entwickelten sprachlichen
Bausteine. Sprache in diesem Sinn ist ein Verstindigungsmodus, der stindiger Ubersetzung
in die Nationalsprachen bedarf. Er ist verfiigbar, wenn in Europa von demokratischer
Willensbildung, gesetzesgebundenem Handeln der Verwaltung und rechtsstaatlichen
Verfahren vor Gericht gesprochen wird.

Die Richter des Europidischen Gerichtshofs, die stindig fallbezogen kommunizieren,
bestitigen immer wieder, dass es moglich ist, trotz unterschiedlicher Nationalsprachen eine
gemeinsame europdische Verfassungssprache zu kommunizieren und anzuwenden. Es klingt
wie Zauberei, aber es funktioniert, weil Europa iiber die Zeiten von Antike, Mittelalter und
Neuzeit ein weitgehend homogenes Vokabular entwickelt hat. Seine Materialien sind die seit
Jahrhunderten gefiihrten Debatten tiber die richtige Staatsform, das Mehrheitsprinzip, die
Frage der Reprisentation, die Bindung der Regierenden an das Recht, vor allem aber iiber
den Schutz elementarer Grundrechte und Grundfreiheiten.

Diese Verstdndigungsprozesse sind nie abgerissen, aber auch nicht abgeschlossen. Sie
miissen parallel zu gesellschaftlichen Verdnderungen nachjustiert werden, und zwar in
offener sprachlicher Kommunikation. Sie leben aus dem Fundus europdischer Verfasstheit. Es
handelt sich nicht um eine Sprache im wortlichen Sinn, wohl aber um einen Vorrat an Regeln,
iiber die man sich in den europdischen Nationalsprachen verstindigen kann. Das bedeutet
freilich auch, dass man kritisieren und Kritik aushalten muss, wenn ein Mitgliedstaat der
Europiischen Union die gemeinsamen Grundregeln verletzt, etwa durch flagrant politische
Besetzung der Verfassungsgerichte, durch Beschneidung der 6ffentlichen Diskussion und
Ausweitung von Arkanbereichen politischen Handelns, aber auch durch gezielte Ver-
schiebung der politischen Semantik in 6ffentlicher Rede und in den Massenmedien.

Tatsdchlich ist in der Ara des Internets eine Verrohung der Sprache zu beobachten, auch
bezogen auf Verfassungen, wenn deren Grundlagen verdchtlich gemacht, als Liigengebdude
bezeichnet und sprachlich delegitimiert werden. Diese Verrohung, die mit gezielter
Verdummung einhergeht, ist vielleicht nicht neu, sie mag frither an Stammtische gebunden
gewesen sein und sich jetzt nur miiheloser ausbreiten, sie mag auch durch einen netzinternen
Uberbietungswettbewerb aufgestachelt werden. Das kann dahinstehen, denn Sprechakte sind
auch Taten. Insofern ist ein sorgsamer und genauer Umgang mit der Sprache der Verfassung
unser aller Sache, sowohl unserer eigenen als auch der européischen Verfassung.
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About ten years ago, Georgia, which was on the road to renewal and renaissance, in partciular
the worthy corps of Georgian lawyers, duly celebrated the 80" anniversary of the famous
legal scholar and public figure, Professor OTAR GAMKRELIDZE. Many events were
dedicated to this significant date. These included a solemn jubilee session at the Assembly
Hall of Ivane Javakhishvili Tbilisi State University; the publication of a jubilee collection
titled ,,Otar Gamkrelidze — 80°; the publication of his works in many volumes, and many
more events. Due attention, appropriate recognition, honour and praise were given in all
respects to the scholarly and practical work of the subject of the anniversary.

Ten years have passed from that time, and in March 2022 our dear colleague and senior friend
turned 90 years old. He was the first among the leaders of Tinatin Tsereteli School of Criminal
Law, who this year once again reminded us of our eternal debt to his contribution and merits.
Otar Gamkrelidze is the most well-deserved representative of this school, who, without the
slightest moral loss, impeccably carried the name of a great scholar, an indomitable citizen
and patriot, and a dedicated Georgian humanist, through the ,,ills of times*.

* k%

The Ministry of Justice of Georgia and the Editorial Board of the lustitia journal extend their
cordial greetings to the distinguished legal scholar, and thank him for his tireless and fruitful
work, and wish him a long life for the good of the field, the country and the Georgian people
who are so dear to him.

* k%

In this issue of the “Iustitia” journal, the reader will find a letter from Professor Davit
Sulakvelidze which is dedicated to Mr. Otar Gamkrelidze and which fully expresses the
innermost thoughts of many Georgian lawyers with regard to the venerable subject of the
anniversary.

MINISTRY OF JUSTICE OF GEORGIA
EDITORIAL BOARD OF THE “IUSTITIA” JOURNAL

253



= JI&6520 0 ILBHOB0S Ne?
== JOURNAL IUSTITIA 2022, N3CONLA. JULY

M0)5@ 353d®%IR0OJII
OTAR GAMKRELIDZE

254



Ne? JISH65220 0°ILBHOB0S
2022, N3C™NLN. JULY JOURNAL IUSTITIA

(fuce

U

LIBIEGAINOL CNCMULGIGOLY I HTILNIMULOL
30793033330 %Y

(B@MBILMG MDNdGH 353IHINRNOIOL 90 YROL 0ISORJ)

F0bs3wgdody (gdomo Fo®Imoagbl mobsdgodmmgg Jodmygao  Lsbmyswmg-
b0l godmbobgdygao [g3@0l, mgoglohobem Lods@momdiEmobols s Lobmgswm
dowgsfol dogd modlgymse asbgaromo bobp®derogo 3bmgmgdols, sdobmsbogy
9o@glo© bogmgogdo s Ihsgodbmogo dgdmdgogdols dodg o@osbyl.

0@ 3534Mgerodg oodos 1932 (geols, mdoaoli'do, Hmd@ol dsgdgmdols ©o
Loyds(goaols {angdo gOmmd ddodg s Goyger 3g@omel ©ogdmbgs  x 9@ 30-
0obo {angdol LolbolEogg LEsgoby®o ®ggodols s ®93Ggbo@gdbymo mxsbo,

bogom dgdegy o Igmdg Ibmgaom mdom gsdm(ggyao Lodbgaggdo s dgg60
Lbbgs aoblsGegeo, Gmdggdlsi dobds 3oMmgbyds mgolgdgdds modlgye s

5ogdgm.

Lodygogom Lgmerol @sdmogdgdol dgdgy 0go GLogmds 3bmgMgdsdo me-
golo swaomo dmgdgdbs, Losdolme dob mogolo dgbodagdanmdgdo L3m@E0L
obgm aoblbgoggdya 1ggamgdbdog go dmbobyxs, @mam@o3ss, dosmds ©s
do®sgz0, Lowsi ol aodygggeo (o®do@gdgdoi dJmbps. mydEs ogo Joo-
3o 53bMbogMmgds 0d aoMgdmgdslsi, Gmd dobo dobospsbo dmfmegds ©o
063 90 9B o g®0  3mBgbiosgo dolyeb bggmse dgBl ombmgws, Gmdaols
Ago@mobsi3oolmgol Loko®m ogm gdomagbo gobomagds. mms® yody®geno-
dgd Lodo@marol Lggam so®bos s 1958 (9ol Lfsgasl ofygel mdbdogrolols
Lobgedfogem 9bogg@lLodgdol og@ooygm gozg@@gd by, Gmdgeoi [odds-
Ggo0m oslbdygas. sdols dgdwgy ol ggesg oas >®Mhggobols Fobody lso-
dotmaols @mdgen dJodo@m e gdols ¢bs godym@mes, Omdgebsi dmngosbow
dogdmgbos mogols dgdmJdgogdom 9bo@ls s doanolibdggol. dolmgol o3I
Yom@glow dbodgbgarmgobo Logombol gowsfygg@odo, dgodangds omdgols, Gm3
ol mogoE 6900 ogbdods. Loddg oboss, @md 1957 Fenols ©g39369@do Lo Jom-
0nggeoml d9360gagdoms sgo0gdools g3mbmdogol obbEo@ @ do hodmyseodos
Lodo@manol 936090950l aobymaom gds, asdmbgboao Jo@mggeo oy@ol@ols,
30mx89bm@ mobsmob {g@gmaols byawddemgsbgermdbom. 53 swsdosbols yoowglio
bodg3b0gmm s MOYSb0bSBM@Y@o dosanolibdggol Fysgrmdom gl gobymgom g-
b5 xg6 dBsgodbdogo 3Gmgoaols dJmbg Lods@meol Lgd@mdep gowsodis

03539 0bLBH0A Yo, beognm gy mddo, 9339 ©SIMYgoEgdgen Lo Jo®mggenemdo,
ol dobo sbogno bgaddmgsbgeol, 3OMRGLmE Msdob dogyyyerodol dogd ao(g-

255



= JI6SR0 0ILBHOB0S Ne?
== JOURNAL IUSTITIA 2022, N3CNGN, JULY

9o gofeol g gy, AOsgomstamgabo bobgmdfogmbs s bods@manols
©5dm9 3009590 0bLbE0EYHOL Loboom a393am0bgds.

L{m@g0 03 3g00medo, @mwgbsi dg3bog@gdosms sgogdools Lol gdsdo Lods®-
ool d93609Mg9ds 30M39e0 bodox gdl ©asdes magolo gobgoms@mgbol gboby,
940b6m3dogol 0blGoEYATo hodmysgodgdbyao Lodo@manols aobymagomgdols bo-
boo, 30mx9Lm®ds  mobsmob [gdgmgands o3 gobymazoengdsdo Lobbanols Lo-
dodmaol gobb®on Lodgibogdm dgdsmbolbogols doofgos m@o sbograsb@ws,
390L39]Bog@o 0g@ol-Go  mme®d asdydgaodg s dobwos ga®gbgarodg -
@mbo d9360900565ddOMIemols LEsALom. gl dmbes 1963 Faol mJ@mdd@ols
oboyoli'do, ®ol dgdegasi mms®d yodydganodg Lobberols Lodos®owols dgbo-
99051 5@o@sLEAML gadydos s og9@ 9339 momdol gdgbo smgyao §Fgaos
F99303Mo© s oo MYYbgdbom doyyggds o3 Yor®gls G@mymo s bsob-
A9Ogle oMol @Wsdo®obmygdl.

omdmhbes Mo 53godoE oMo 3bmdogro  Jodmymo Lolbaools Lsds®maenols
Lgmeols hodmyogodgds  gobgomo®gdols Lofgolgdmsb, mms® gsdy®ganadg 0d-
0530039 dg0as ©ogbodgm s mogesybmysg dgi3bogdym-33am 9300 JOMISL,
30mag. 0. Fghgonmobs s 3bmdog Lodo@momdimeby ganswodgd (gmeros) do-
4odgools bgenddwgobgermdom. g gagodsi o@ osymgbs @s msgolo aoblsbo-
9090 33m3gs Mmo® godydgerodols 0d Lodgibogdm b5 MIgbddo, HmIa gdlsi ¥4-

39 dOsg50 smgygeo Fgmos mogolo 3b0dgbgermgsbo {genogmo dgodgm sbosgno
0500l 099@0lLEgdol domsao mboli 3GMABglombogrgdom hodmysaodgdsdo.

Omo®  gody@gerodols do®ggano Lodgibogdm  3y9deogeogdo aobymo  boyge-
bols 60-05b0 (argbol dgm@g bobgg@owsb aodmol Lodbgmby, 39@dmw, olobo
009k0gds  gu@boa L Lodkmms Lado@mmol® gy@d3mgdby o [omdmowygbgo-
696 3936099 H9396D0gdlL mobosmob g gmeols s pom@yo Bygdgeosdols
3bmdogr b5IAMIgdbyg. 5dolmsobogyg, 0dsogg 39M0omedo M. Asdydgerodg 54399690l
LAoB0gdol Loboo mogol ©odmyyzoegdgen  d9i3609@ e boosb®ggl Lolibeools
Lbodo@maols oligon d60dgbgermgseb o 3OMd@gdn® Lsjombgdbg, Omym@oss:
5bsdogeols ydogdBo s sbsdogeols Lgdogd@y®o dbody, ebsdosygaTo mo-
bodmbofomgmdols d9bgds, X298 9YM0 obsTdoygeol 3gomogogsizools Lsgombgdo,
obsdoygamols SO Y gdbermdol BMAIGomsb s ogdoMmgdymo  3GMda gdyn®o
Logombgdo s bbge.

9339 60-0560 (ergdols bmgnml dob Fodo@aobs msgolo Loolig®@oiom bs'd@mdo,
Omdgeoi 9dwgbgdmes g@os Amygmls s boobBgaglm mgdsl  Lobbgools
Lbodo@maol @obsdoggaols o odobolF@siogeo aosaremdol asdoxgbols
30 gdsols. 53 LgHombyao dgiEbogdyemo Jdboengdols dgoo ©s dolmsob wo-
3°8d0Mgd0m dobo ogBem@ols mogasslsgsgro d3og0m  dogogomos 0dols, 0y
om0 gb bgaoB0g®d gogmgbsl sbegbws d9(3609M1gd0l yobg0ms@mgdoby Loddmms
LobEgdol 300mdgdbdo wmdobo®gdymo 3mE0d039@-00gmeEma0g®Ho  ©Mmadgdo

256



Ne? JI&H65220 0 ILBHOB0S
2022, N3CPNLN. JULY JOURNAL IUSTITIA

e

(I

> 3er0dggdo. LYm@go sdago00 aogangbols gOm-gomo @ody®o dgogao ol oym,
Omd 0. 25d9@geodgl 5@ dogEs Lsdgomgds olig@@siool wsigobs, Mol go-
doEg 50bodbyads b5d@MIds dogosb oo bboo aowsobsgms sg@m®ols 3o-
Ao o0 Jogdo s dbmeme 2011 Fgeols obogns dbol Lobsmany.

0@ asdydgaeodgd mogolo bsdgibog@m Jmwgs(gmdol ©sfygdobmaboagg go-
demoganobs olgmo mgolgdgdo, @o3 d5Tobs s dgdamd 3g@omedocs, Loddmms
353d0@0l @obaMg3od©g o Jobmsob gOmse Laddmydo ogmemayools jOsbodwy,
093000m851L [o@dmoagbs  dgbogdgee 3gmoglobpoliog®gdsbmsb gamsg,
‘dg3o@0  300b(303Y9mds s godosBMmbgdymo  3m@o@osy®o  3mboybd@gdo-
Lbowdo oydm@hog gdamdbs. Logdo®olo ogm ol dobodogy® ©mbgbg do0bgs
2090850l 0bgdobs 3mboyb]@®ols dmmbmgbs, Foliygaoym dEoMgmegb 30d3-
Amdoliby, 3mAs dggadomgdobs msgobo 3M0b3E03Ym0 s SToxgNgdao© ©o-
Lodgmgdgeo, d9360gdyemo bgogs ©s 3mboEos, @md dobmgol ©obgd@oiool
sliozogoe 3(gobg dydo s0bmgdbmws, Jsa®sd dob 5@ omdm, YBO®m bylFs©

o5 0450@s kgddodo@gdolodo mosgms@do 3oMswo 0bGgdglgdol ob@ybggan-
gyogobmgol. 3G0b3zodgdo s dg3Ebogdygamo g9momboboolog®gds dolmgols ol
Fomgao babgdo ogm, OmMIggdoi Aol s@SLEOML aos9339magl dogaero mo-
gobo baoby@daogo d9360g@ o dmmgs§gmbols dsbdognby. dol @ubwsdgb@y®
Jobma@ox0gdls, my ¢dMeg bodgsbogdm LbEs@ogddo ggabow Foofywgdbom
0 g M 09®0 bodbomn swdgkooa ghom [obswowgdslioi go. dglsdsdobsw, dm-
300 dgo®o dmdmbmgboi oym ol, 30@39e  Gogydo, Logymodo msgobs ©o
b5dOmdgdol dododm, sbigmogg 3G0bEodyeo ogm ol dobo Imfsgggdbols mey
9339 @goFdmbognr sg3Bmams bsdOmMIgdols dggolgdolol. mygdie, 5339 ©O™L,
ol 5@LEAML o@s@MdEs Lodo@mEosbmdsls bbgs sg@m®ms bowmgsfol dg-
oligdolsl, godgl Ibs®dl 9dg@s, JgsMl o o3M0E03900s, Jspa®sd dbmeme
Fdobs 3936090990 3mboEoosb  ©sdoxgMgdgamo oM dgbHgdom, 58 dbcMog
Omo@  aodydgerodg bodegomsw Lodosgosmomnms. 3bowos, ™3 0943bgb dols do-
dom 50bodbyano 2oMgdmgdols 2odm a5bs(ygbgdyemo s©sd05bgd0, dop@ed 3ol
ol Lg@ombyar 360dgbganmdols o@ obokgds, Moasb dolmgol dgibog®gano

Lodo@meng 4g9eo5390bg domans opps.

doybgoogem ymggeogg bgdmombodbymols, mms®  asdydgamodgl  aumasda-
bognmds 5@ YR gbos, 30M0Jom, dsb YR®m dgHo gbgdyooms s Lodbgxomom
aobog@dem  mogolo Lsdgbogim s jgamggomo Loddosbmds, Gol dgogysmss
bygan dogng Fodowayobs @olig@BsiGools wobsiegow domomo ©mbols dnbma®sgos
©5b5Togeols sALO Y@ gdbamdols s MObssdlM Y@ goermdaby. sdx gMo 3OM(3-
Lo oygd@ Mm@ gdmo [oModo@ms ©s ol dogbods LodgEbogdm bo®olibo, bm-
o bodBOmdo dg3bog@gdoms s3ogdools godmdgdermded 1974 (9ol Foybow
odmbige odol dgdegy Mm@ yodydgearodols jowgg @odegbodg dmbma®sgorao
3350935 359035, Mm@ 3 Jobo sdmy ogdgeo bsdOMIgools Lobom,olg Lbgs
3936094-33320 9350 90m5b Mmobssg@m@mboo.

257



= JI6SR0 0ILBHOB0S Ne?
== JOURNAL IUSTITIA 2022, N3CNGN, JULY

0@ godydgeodols 65dOMIgools  bod@omy@sgosdo yodm®bgymo  syoeo
935805 0bgo Log@edm 3b0dgbgermdol dmbmp®sgosl, @mam@oiss ,,bobbaolls-
doOmEgd®030 9Ydo@nEmbdols 3OMdan gds s MobsdmbsFoggmdols wobixomdols
Loggygdggeno®. gl bod@dmdo, @mdgenoi 1989 (geol o0dgdws, dob LowmJ@m®m
©olg@Ro3osl Fo@mdmoagbes, Mo [omds@gdom ©soigs bsdgibogdem Loddml
Lbmdoby. 538 b65dOmITo gobbogygmos gybosdgb@y®o db0dgbgermdols Lolb-
@ollodos@megdb@og 0bLE0GYAJONSE ©s 3530 gdygeo @Yo ydo 3O Mbeng-
dgd0, {o@dmea gbogros domo gosygg@ol m@ogobseny@do gbgdo, sdobmsb, og-
Am@ol dog®  3O0Roggmess  dgaslgdygmo  smbodbyeo 3G Mban gdgdolismdo
3903dsbygamo Lolberols Lodo@manols Lsdgisbogdm bgmenols bmdognr (o®dmdsw-
3969 ms b5dOmIgddo hodmysaodgdyeo dJoamds. 53 bsAOMIAMSE ©@s3ogdodg-
d0m 59300 gd@s© 9bes 5m0bodbml 03 AMmobsmgol gHmo dbodgbganmgsbo
demgangbols dglobgd, @mdgeroi Fob 9l{ogoms dob woigols s Fopboo aodm-
3995k, Lsdg obos, @mad 1982 Fenols m@mddg@do, bodo®mggaml dgEbogmgdsms
535009300l ggmbmdogols s Lads@mnaols 0blEo@dy@do hoGodws wobsgemgm
39035600l s Loddmms 3ogdo@ol gOhmmdaogo jmemzgosdo bolbenols Lods®-
0gols, 3@0dobmemaools s Lolbaol Lsds@meol 3GME Lol 3O Mo gdgdby.
30@®3309dbg mogosbmo dmblighgdgdo Fodswaobgl 03 3g@omedo Logmggame-
ME 5P05Mgdygmds 2g®Mdobgands d9360g®Mgdds  3MMme. JobL dsob®ob 09dg3ds,
300ma. 3oyl mJbobds, 3Mmme. Ihomwgmds o Lbggdds, sp®Mgmgyg, OLgmowsb
Fomdmeagboands (3bmbdognds dgi360909dds. Jo@myao Ib@owsb jmam g93dby
3odmdbgagenms Jo@ols 0gm mms@ 4sdydgerodyg3, HMAgedsi mogolo dmblig-
bgds doydwgbs Lolbenollsdo@mengd®ogo ds@memdol bygdogddy®o bodbgdols
3O0Mdgdols, Modoi gg@Mdobger 3mengagdby oo dmedgkoogngds dJmsbrobs.
RoJBmd@ogoe gl ogm dgdeamddo dob LomJ@m@m olgd@oiosdo Fo®dmo-
3960@0 do®MomoEo ©gdyga gdgools ds@sgo Mbol 83MMds30s. Lbemdols mogd-
N omdoMgd, 30meg. 3. 097d93ds, OmMdgeroi 0d @Amobmgol Lolbarols Lsds®maols
Log@msdm@olm sbmzosiool 30gbogbdo s dofl 3gnsbizols Lobganmdols (36m-
doeno 0bLE0G YAl wodgddmeo yobewsm, lbpmdol dgdwge 3oMsws doyenm-
3> Mm@ asdydgeadgl gl Fo@do@gds, Gmdgendsi owbodbs  g9d3 go (oo-
Jdm300 9600, ®Mm3d >3 360dgbgammgeb 3OMdagdals 2g®Mdobools Bodaagdls ao@gm
30639 033 ggom. 0o do{ggnmo ogm Lojo@mggerml Fgeggobosdo, Lowss
063930930 bobasldon 5mbodbs, @MI Lodbdmms Ib@owsb yggamsbg Loob@gag-
Lo mms@ 2sdy@gerodol dmblgbgds doggohbosm. gl 0gm s@odo®EMm 3oMoo©
Mm@ 25d4Ageodols, s@edge  Jodmygeo Lobbaol Lods@maol bgmeol ©owo
30doMX 39053

gboygo@mdm @s dob Igi3bogdye d9dmJdggdsbyg, 9bos s@obodbmls dgdwgao
3oMgdmgdoz  doygbgsogo® sbsgol do@gdols, mmed sdy@genodols dg3609@ -
@0 sbOMgbgdol mby sMosmy 5@ TgdoMgdyges, 0G0 Jom, shogn s YBO®
doog dglodan gdemdgdls sgangbes, Mobo sdosl@Gymgdgamoiss 2002 §ganls
3odmJ3996gd o b6sdOmdo  ,,dg@sibgol 3Ombangds Lolbanols Lods®msgndo

258



Ne? JI&H65220 0 ILBHOB0S
2022, N3CPNLN. JULY JOURNAL IUSTITIA

e

(I

> d@>@ol bm@ds@oygeo (36900l @olodymgdol (s", Mmdgen o Lolberols
Lodo@maol s@og®mo dbodgbganmgsbo Lsgombos sbdygmo s dgdmmsgsbg-
daeos domo  gosofy3gHol gbgdo. syEoagdgmos oliggg s@0bodbml mms®
aodydganodols 2013 Fgaol godmzgybgd o b5d@™do ,,Lolbaol LodosGomenols
‘dglogoeo®, @mdgendoz o3 ool gy9bosdgb@y®o dbodgbgemdols mgm@oygano
s 305]Bog o Logombgdos gobbognyeno.

@5 mJds ¥bs, mmo® aodydganadols dmgano dgisbogdgmo dgdmddgogdobs s
dobo dgwgagdol 360dgbgermds Jbmeme bgdmm dJmblgbogdygmo @sdwgbody
bodOmdomn OmEo gobolsabmg®gds. Jobo dg3bogdymo bosb@ggo Fomdmwpgbo-
oo dOsgo@@o3bmgob LEs@0gbd0, Jom dm@ol, gbzozem3gooy® asdmgdgd-
‘doz g0, @53 d0gmomgdls o3 dgdmJdgrgdols domsm boymang@gdsby s ©owo
BomsabBom golbogmlbgdya ‘dOMmIolidmyzs®gmdsbgis, @mdgems 2o®9dg s@bow
©s s@sbp®ml dgddboans Gs0dg wo®gdyano.

‘dgdangdgeos  [obodpgdomg dodmboagol dgbwyoyge gm@ds@'do mygboss
L Jqgdo@@ow 35063 069l Fo@dmea gbogro mms@d sdy®ganodols 0d dmbmp@sgo-

Yoo bodOmdgdols my ddsgse@oizbmgsbo badgibog@m LEs@ool dgguslgds ©o
Sbogrobo, Hmdagdo 356 Lolberols Lods@merol mgm@ools s 3@sjBogol -
60dgbgermgobgli Logombgdls o 3OMdangdgdls doydmgbs, sdo@md, dJobo bod@m-
dgdol Ibm@me bmaswo dobsloosmgdanrgdomn dgdmgogs@aa gdom. mms® gody-
Ggeodols b5dOMIgdo bodobogdyemos: Lodo®megdbdogo sbOmgbgdols Lo®doms
s dOogoedb@ogmdom, by germdols wobggfommmdboms s d3oEM0 @myozyco
056303©7930Mbom, Aodmi3gdyeo sSbOol Logboswom, Ig3bogdyemo ©sliggbgdols
©obod M gdgemdom, @olisoz bogydgemoe 9oggl sdoxggdgmo >Ga9dgb@gdo,
Jomymo @o@g@s@ydymo s bads@mna gd®ogo 9bolowdo dmg@mboggboon.
5d0@™dss,Msd dJobo bsIOMIGdTdo 5@ dJmo3mggds Yibm gbgdowsb yodm@Esbogno,
9V 53080 3900%, obws ibmgbmd@ogo B9@dobgbdomn 393 EMools gBmo  dogo-
om0 30, ®@mdgadoz, 3bowos, s@ 0 geollbdgds ol 0dgzosmo s Asdmbs gero-
Lo dgdmbggggdo, Omeglsi sOLgdmdws 9iEbmymgbmgsbo, 3g@dmw, Logmggems-
mE Jo@gdgeo @smoby®o ogdooygmo Gg@dobols godmygbgdol ao®aygoeo
593080 gbembds, mygdzs sligm dgdmnbggzsdoi gl jgmegdmws dglogygolo Joo-
00 25bdo®@gdols msbbangdom.

(dobps 39360909 @gsfmmsb gome 9bps 0dbgl [o®dmbgbogro sa@gmgy
30M%. mmo® gody@gaodols Lobmpsmgd®ogo s 3ydaoiob@ydo dmegs§gm-
553 0l gmggemgols bdsadgdo@myeno oym gmggeago®o 93gmg@mools obo-
03Iy, G535 30 63yoH0® bgyogegbols sbegbs Jodmye Lobmpswmgddog
4mgobg o dmdomsdgmd®og dgabgdmmdstby, slg 0gm 3mdygbol@ydo @ggodols
bgmdol @AMy s Fgdpamd 3gBomedo  ©sdmyYzogdgeo LsJo®mggaml
300mb98do. dobo Lo@dygs dFo@g Lob@glogom dmbggo®os mgom domsx  9ggo-
bebm abgbdoon gby@d300gdga, dgyboywggeo dogrsygegdols bodando hogo® -
bogn, gdo@aglio @obaol hobmlbgdl, Momsi ogo bdodoe Lszdsme oo @olbgols

259



= JI6SR0 0ILBHOB0S Ne?
== JOURNAL IUSTITIA 2022, N3CNGN, JULY

J399d 049bgd@s mogols mogl, Joa@od 5dol godem dobs 306 s@SLEOML oybggos
s 35@0mlbo obpows msgol goenl Jggybols Fobodg. o3 dbcog Lsgds@olos
©ogobobgarmm dbm@me dolo bmgog@mo 3ydaogsiools Lomsy®o: ,,0g5d 3-
300OM0  35bmbol gbgboglmds (1989 §.); ,,Log®eg Lods@maols Lodembgendo®
(1989 §.); ,,00dmens Lado@mengd@ogo Lobgand{ogmbsmngol® (1990 §.); ,,Lako®ms
3@0@03900 3bmgagdols godg@samobsios (1991 (.); ,,@0m@Es bgsdol dgbobs®-
hegbgoemom yggmeng@l jo®ygamdgb (1995 (.); ,.Jd399565T0 mobsdwgdmdolngols

bgsbm@s sl (2001 §.); ,,d9 gowgy og33m@wegdo™ (2003 (.); ,,3gwo Lbobgend-
Fogmgd®ogo ddo@mggemds dbgmdabyg go@gbos™ (2007 §.) s Lbge.

3OS 50bodbyamolls Mmmo® gody®gaodgd sMogOmo  3ydanogsios doygdwgbs
Jomyeo Lodo®megddogo 9bols @og0l oJB o y® 30mdangdgdls, dogsmoms,
Sbgmos ,,Lodo®magddogo oJBgool gbs s oo (1982 §.); ,,309bs ©s Lodo®-
noeo® (1990 (.); ,,Jodmygao bodos@megd®ogo gbols Fo@lgeo ©s dmdsgogno®
(1990 §.); ,.960 o gobmbo® (2004 §.); ,Jo@mygmo Lodos@mergdb@ogo @g@dobm-
gmaools Logombgdo® (2014 () ©s Lbgs. dobo dsbgoano gognsdo dgbgdos slggg
Lbbgs o@og@m Loko@bm®m@m 3@mdagdsl hggbo Labmpswmgd®ogo bmg@gdo-
Lo Lobods@mgrmbs o do@medbox g gdols ©sdmyzogdenmdols dmgy®bgbgen
bo@30go@l, b9bgd@ogo 2o®Mgdml Lodo®mergdbdogo wsgol bosgombgdl, swsdo-
obols 9Ygagdgdols s mogolynamgdgdol so3gobmsb ws3s3doMmgdya Lo my-
9900, hggbl Lobmaswmgdsdo xg@oi3 s@Lgdye Losds@mna gd®og bodogrobdl,
980G do Jobsm@ g bodo@mog by dogomdsls s o. 9. sdmygfy®sgos ol
09353035, OMIgalsi mms® godydgerodols goadomn bofs@dmgdo 3ygdemoiols-
G0go> 303538 @o @MIols Momdobyi woyulOYmgdbansm dgodangds Loyds@o.

(3o 39 >0bodgbols @o®los Mmms® gody@gaodols Jms@adbgenmbdomo LoJdosbmos,
amdgenoi dobo dgdmJdgogdol 360dg3bgemgeb Fbomgl [o®Imoaqbl. 53 dbMog,
30039 Hoado, Inbsblgbogdgenos ol Jogmd gg@dsbymo gbowsb Jo®myan 9bo-
by modpdbogno, fo@ligendo godmbgbogro Jo@mggeno Lods®msmdiEmwbols, 3Gma.
06OmEomb Lydagesdol Fopbo ,bgaoliyggegds ©s bads@mswo®™. gl bs'd@mdo,
OmIganoi 030l AMbg (polygeo boygybol 20-05bo s 30-08b0 Fergdol dox-
bobg) dob 53Bm@L LowmJ@mam ©olg@@Bscool Lobom 3Jmbos woEgmo ag@-
dob0590, @mgboi Fomdmoeagbl Jo@mygao ogdowoygemo @odgs@@ol dbodg-
bgenrmgob dgbodgbl. odzg ¥bs omdgol, ®md dobo goensdo aowsfgos yiboy®
dboBgdO e @oBg@o@ @b, 3g@dmw, dob g3gmgbols dglsbodbogo  Jo®myano
0oMd5bo obgmo oo FgOegdols bempog@mo 3mgdyu®o bofo®dmgdols, Gm-
3009503 043bgb: gmagasby amgmg s dJobgoen @ g@IMbBHMZo, Mo ©o0dgk©sS
dORJIG-

dob oo 30mBgbomboobdmsb s dgdmJdgogdomn dm@gs(gmodsbmsb g@-
050, d99d@ gdgenos 5MoxgA0 0mJgol mms® asdy®genodol o sEsdosby® s
300mgbyan mo®dligdgdbyg, ol Igdb@dman Lyaoliygggmgdsby glods@mamdolasb
> 935bmbmbdolasb s©sdosbgdol olsEegow. oym WOM, GmEglsi oli sdyge-

260



Ne? JI&H65220 0 ILBHOB0S
2022, N3CPNLN. JULY JOURNAL IUSTITIA

e

(I

G0 939090050l mogol wowgdyan Iobfogergdbergdl oogos. wowys ol
OOHM@3, OmEgbsi ol 9339 dJob dogd s@bOoe dm{og3ggdl s Jomsb gOmow

05bsdg®mgg  Jodmyeo Fo@m@dlox e gbol om0 gda@mdsls3 03030
3567300 bomboligeb 03 39M0m©To, mogasbygao ©s ymggeags® dgdsoggdgeo,
JoGoy@ Igb@gkgdl dmgegdygmo bgamolyggombo M3 dmdmJ@mdobgb o3

J3995653o.

Omo® 2539Mgaeodol dog® aobgaogo 3bmgdgdol dmgemo gbs, Gmdgeoi Lo-
domenosbmdolodo Jboby@gdols s Lods@merol ©oyab®mdgano  Jmdsym-
d0bomgols mgommbsi godboo®s Moo 2o9agoMmdol 25dm  Jy@bogoli@Fow
Foegdgmmo bmpoghmo go@dmlbboligeb gmgmow 9logeydgmm @sbdmgols s
b0bdy@o  3oerolifsdgdols Ibbgg@3emo, bomensw [o@dmahgbls dols dmdoans]gmo-
@0g Lodsdozgl, bbgmd®ogo 3m33OMolgdoligeb, byamog®o 0y do@g@osay®o
30380 dobdobgeb Oy asyibmgdsl, Loggmols Jabolomgol ¥dy@gger Ibog-
4o gabsl, 5dbm@ B @ gobyo@mdsls s @odgdym gdomo 3M0b03gd0lowdo 3@-
493 900 gdsl. myg0 dgodangds gobdgbg gl omgol, y3@osbos 53 wo@mligyen
50053056bg3 Yymydsbmw omdgol  Joybgoegeow ddog®o 3bmg®gdolgyamo Jod-
Bagboangdols ©o dBogoemo goblsigaobs, GmammoiE ogm dmenmdwg oligmogy
s@hs. osb, sligmos, 3OMPGLmA0 Mms® 2odydganody nogol 30maglosby,
9abs s J3995b5bg Ylobrgame dgyzeo®gdyeno, IGsgom s JASZoE 39000 5©
Logody Loddgms d9dmJdgeo, ds@maao, dmg@dsa gdagao s agedbosbo go@o.
5do@m3d LEY@osE 3obmbbmdog®os ol Yoowglbo sgBm@oRg@o s 35@ogoligds,
AmImomnsi ol sdboby@gdyme LoMagdbammdl Omym® 3 msgol gmagagol
‘dm@ols, obg dol I ox996To.

3500339990 09960 o@l, Hmdgmoi weglsi dbbgo 9dwggds 0g. xogsbodgomols

Lobgarmdols  mdognobiols Lobgand{ogm  9bogg@lLo@gdol, mobsmob {g®gmnerols
Lbobgermdol Lobgerdfogmbs ©s Lodo®mgrols 0blGo@y®ddo Lobbanols Lodo®-

onobs ©s g@odobmmmagools aobymaomgdsl, gymmisg cbos sofwgyaols
5@0g@0ls (o®do@gbom aosdoxgdol o gybymdggd 3039 XobdOmgamdsls,

OEIaOdgemdsls o 9dagd dgdmJdgogdbomn gbg@aasl.
R35300) LIRSIZIR0ID

261



= JI&6520 0ILBHOB0S Ne?
== JOURNAL IUSTITIA 2022, N3CONLA. JULY

IMPRESSIVE LIFE PATH OF AN EXPERT
AND CLASSICIST OF LAW

(90™ ANNIVERSARY OF PROFESSOR OTAR GAMKRELIDZE)

This paper presents a short chronicle of a long life lived with dignity, and of very fruitful
and versatile work, by a prominent member of modern Georgian society, and a distinguished
jurisprudent and public figure.

Otar Gamkrelidze was born in 1932 in Tbilisi. His childhood and adolescence coincided
with a very hard and difficult period; first the cruelty of Stalin’s regime in the 1930s and a
repressed family, and then the hardships of World War II and many other perils, all of which
were borne with dignity because of his personal qualities.

After graduating from secondary school, while looking for his place in life, he tried his hand
at different sports, such as wrestling and chess, where he achieved some success. However,
he knew that his inner calling and intellectual potential required much more from him, for
the realisation of which he needed higher education. Otar Gamkrelidze chose the field of
law, and in 1958, he was enrolled in the Faculty of Law at Tbilisi State University, from
where he successfully graduated. After that he once again had to make a choice between
fields of law, and which one he would devote his entire creative ability and efforts to. It can
be said that fate itself helped him to make that extremely important choice. In December of
1957, a Department of Law was established at the Institute of Economics of the Georgian
National Academy of Science, which was headed by a prominent Georgian jurist, Professor
Tinatin Tsereteli. Thanks to the great academic and organisational efforts of Tinatin Tsereteli,
the department was first transformed into a multi-profile law department within the same
Institute, and then in independent Georgia, into an independent multi-faculty State and Law
Institute, as a result of the work performed by its new head, Professor Tamaz Shavgulidze.

At a time when jurisprudence was at the initial stage of development, in the form of a
Department of Law of the Institute of Economics within the system of the Georgian
National Academy of Science, Professor Tinatin Tsereteli invited two young and promising
jurisprudents, Otar Gamkrelidze and Mindia Ugrekhelidze, as junior research fellows to
work in the area of criminal law at the department. This happened in early October of 1963,
after which Otar Gamkrelidze never departed from criminal jurisprudence and, for almost six
decades, he has been going through the labyrinths of that extremely difficult and interesting
field with perseverance and hard work.
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As he found himself at the beginnings of the formation and development of the now well-
known Georgian criminal law school, Otar Gamkrelidze immediately began his tireless
and selfless academic and research work under the guidance of Professor Tinatin Tsereteli
and the famous jurist Vladimer (Volia) Makashvili. The results were soon reflected in Otar
Gamkrelidze’s academic works that, for many decades, have been significantly contributing
to the formation of a new generation of jurists as high-level professionals.

Otar Gamkrelidze’s first academic works were published in the second half of the 1960s, in
the journal ‘Soviet Law’, and were academic reviews of the famous works of Tinatin Tsereteli
and Giorgi Tkesheliadze. In addition, during the same period, Otar Gamkrelidze published
his independent academic opinions in the form of articles on important and problematic
issues of criminal law such as: the subject of crime and the subjective element of crime, the
nature of complicity in crime, issues of qualifying crimes committed jointly by more than
one person, problematic issues related to the forms of perpetration, etc.

In the late 60s he prepared his dissertation, which was dedicated to a very complicated
and interesting topic, namely the problem of the separation of a criminal offense and
administrative misconduct. The fate of this serious academic work, and the adventures of its
author in connection with it, are clear examples of the negative influence on the development
of academic culture of the political and ideological dogmas and clichés that were dominant
during the Soviet era. As a typical consequence of this influence, Otar Gamkrelidze could
not present his dissertation, because of which the work was stored in the author’s personal
archive for a very long time, and came to light only in 2011.

At the beginning of his academic career, Otar Gamkrelidze demonstrated qualities that were
rare even then, and afterwards, before the collapse of the Soviet Union and of Soviet ideology
with it, namely impregnable integrity, and disobedience towards the dominant political
system, together with academic integrity. It would have been enough to meet the minimum
requirements of the system, to compromise a little, to soften his principled and convincingly
substantiated academic vision and position, in order be able to present his dissertation, but
he did not compromise, or more precisely, he did not stoop to betray truth for his personal
interests. Principles and academic integrity were red lines for him that he would never cross
during his long career. There is not a single sentence bearing an ideological mark in his
fundamental monographs and many academic articles. Therefore, he was as principled in
terms of the evaluation of the works of his students or accomplished authors, as he was
strictly demanding, first of all towards himself and his own works. However, at the same
time, he has always been fair in evaluating the works of other authors, as he supported the
good and criticised the wrong, but only from a purely academic perspective, and on the basis
of convincing arguments. Otar Gamkrelidze is really exemplary in that regard. Clearly, there
were people who were offended by this, but he did not attach significant importance to that,
as for him academic truth was above all else.

Despite all the above, Otar Gamkrelidze was not discouraged. On the contrary, he continued
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his academic and research work with more energy and diligence, as a result of which he soon
presented his dissertation, a high-level monograph on the topic of perpetration and complicity
in crime. This time the process went smoothly, as he was awarded an academic degree, and
his work was published as a book in 1974 by the publishing house of the Georgian National
Academy of Science. After that, Otar Gamkrelidze’s several more monographic studies were
published both as independent works and in co-authorship with other researchers.

A milestone monograph ‘The Problem of Criminal Injustice and the Grounds for Punishing
Complicity in Crime’holds a prominent place in the bibliography of Otar Gamkrelidze’s works.
The paper, which was published in 1989, was his doctoral dissertation that he successfully
presented at the meeting of the academic council. The paper examines topical issues related
to fundamental criminal law institutions, presents original ways for their resolution, and at
the same time, the author critically evaluates the approach to those problems developed in the
works of prominent representatives from the German school of criminal law. In relation to that
paper, one important event at that time should be mentioned, which preceded its presentation
and its publication as a book. In particular, in October of 1982, a joint colloquium of West
Germany and the Soviet Union on the problems of criminal law, criminology, and criminal
proceedings, was held at the Institute of Economics and Law of the Georgian National
Academy of Science. Widely recognised German academics at that time, namely Professor
Hans-Heinrich Jescheck, Professor Claus Roxin, Professor Schroeder, and others, as well
as well-known academics from Russia, made their presentations at the colloquium. Otar
Gamkrelidze was among the presenters from Georgia, whose presentation was about the
problem of subjective elements of criminal injustice, which made a great impression on his
German colleagues. In fact, it was a high-level approbation of the key provisions presented
later in his doctoral dissertation. The chairperson of the session, Professor H. Jescheck, who
was then the President of the International Criminal Law Association and the Director of the
well-known Max Planck Institute, personally congratulated Otar Gamkrelidze on his success
after the session, stating that he could not have imagined that anyone outside Germany was
researching that significant problem. He was invited on to Georgian television where, during
an interview, he emphasised that he considered Otar Gamkrelidze’s presentation to be the
most interesting from among the presenters from the Soviet Union. That was a great victory
not only for Otar Gamkrelidze personally, but also for the Georgian school of criminal law.

Speaking of his academic work it should also be noted that, despite his age, the level of Otar
Gamkrelidze’s thinking has not decreased, but in fact has been demonstrating new and higher
capabilities, the proof of which is a paper called ‘Problem of Imputation in Criminal Law and
Attempt to Prove a Normative Concept of Guilt’, published in 2002, which examines several
important issues in criminal law, and offers ways for their resolution. It is also necessary to
mention Otar Gamkrelidze’s work ‘Introduction to Criminal Law’, published in 2013, which
examines theoretical and practical topics in the field that are of fundamental importance.

Obviously, the significance of Otar Gamkrelidze’s entire academic work and its results is not
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limited only to the above-mentioned few works. His academic thinking has been conveyed in
numerous articles, including in encyclopaedic publications, indicating the high productivity
of his work, and a diligence supported with great talent, without which nothing valuable has
ever been created.

It is impossible, within the limited scope of this review, to evaluate and analyse Otar
Gamkrelidze’s monographs or numerous academic articles even schematically, which he
dedicated to the most important issues and problems of criminal legal theory and practice, thus
the review will be limited only to the general characteristics of his works. Otar Gamkrelidze’s
works are distinguished by the depth and versatility of legal thinking, the sophistication and
meticulous logical consistency of reasoning, the clarity of opinion, and the substantiation of
academic opinions, which are based on convincing argumentation, with careful attention to
Georgian literary and legal language. As a consequence, there are no loanwords or even a
single example of ‘showing off” with foreign terms in his works, except for some rare and
exceptional cases where there was an unavoidable need to use foreign terms, in particular
generally accepted Latin legal terms, although even in those cases they were accompanied
by the corresponding Georgian definitions.

Along with his pure academic merit, the public and publicist work of Professor Otar
Gamkrelidze should also be noted. He has always been against any wrong that negatively
affected Georgian public life and civic consciousness, both during the Communist regime
and afterwards, in the conditions of independent Georgia. His words have attacked even
high-ranking officials who were attracted to unlawfully usurped unlimited power, often
putting him at great risk, but he has never retreated, and he has honestly fulfilled his duty to
the country. In this regard, it is enough to name the titles of only some of his publications
such as: ‘Let’s Establish the Rule of Law’ (1989); ‘Lies in the Garment of Truth’ (1989);
‘Fight for a Legal State’ (1990); ‘It is Necessary to Liberalise Political Life’ (1991); ‘When
They Are Stooping to Anything to Maintain their Position’ (1995); ‘There is a Huddle for a
Position in the Country’ (2001); ‘I will Crawl Up Again’ (2003); ‘Bad State Governance is
Worse than Brutality’ (2007), etc.

In addition, Otar Gamkrelidze has dedicated a number of publications to the topical issue
of the protection of Georgian legal language such as: ‘Language and Style of Legal Acts’
(1982); ‘Press and Law’ (1990); ‘Past and Future of Georgian Legal Language’ (1990);
‘Language and Law’ (2004); ‘Issues of Georgian Legal Terminology’ (2014), etc. His works
have concerned a number of other pressing issues of our public life as well, such as the
everlasting problem of the independence of the judiciary and justice, issues of the legal
protection of the natural environment, difficulties in relation to the protection of human
rights and freedoms, the legal nihilism that still exists in our society, the destruction of law
disguised as reform, etc. The topics covered by Otar Gamkrelidze’s publications are endless
and can be discussed endlessly.

The translation work by Otar Gamkrelidze should be mentioned separately, which is an
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important aspect of his work. In this regard, first of all, it is worth mentioning that he has
translated from German into Georgian a book entitled ‘Government and Law’ by a prominent
Georgian jurisprudent of the past, Professor Irodion Surguladze. The paper, which the author
had presented as his doctoral dissertation, some time in the 1920s and 1930s in Germany,
1s still an important acquisition for Georgian legal literature. It should also be noted that he
has worked with foreign literature as well, namely he brilliantly translated into Georgian
some of the poetic works of great writers such as Johann Wolfgang von Goethe and Mikhail
Lermontov, which have also been published.

In addition to his high professionalism and creative work, it is impossible not to mention
Otar Gamkrelidze’s great human and personal dignity, and his fighting spirit to protect people
from injustice and unlawfulness. There was a time when he protected his great teachers from
such wrong. Then the time came when he protected his students and, together with them, the
independence of modern Georgian justice from unlawfulness during a period when insolent
authorities, who lacked any restraining moral brakes, were raging in the country.

The entire life path of Otar Gamkrelidze, who for his service to justice and unwavering
support for truth has become a victim of absolutely ungrounded criticism and defamation due
to misunderstanding from some writers calling themselves journalists, clearly demonstrates
his civic courage, his total rejection of moral compromise and moral or material conformism,
his ungrudging readiness for kindness, absolute selflessness, and unwavering commitment
to principles and values. If it can be said about anyone, it should be said without hesitation
about this worthy person that, despite the hardships of life and many perils, he remained
the same until the end. Indeed, this is Professor Otar Gamkrelidze, a righteous, modest and
kind man, who is infinitely in love with his profession, his nation and his country, and who
has performed numerous good deeds. Therefore, the greatest authority and respect, that he
rightfully enjoys among both his colleagues and his students, is absolutely natural.

I hereby congratulate the respected person, who is still enthusiastically heading the
Department of Criminal Law and Criminology at Tinatin Tsereteli Institute of State and Law
of Ivane Javakhishvili Tbilisi State University, on his 90" anniversary, and wish him good
health, longevity, and endless creative energy.

DAVIT SULAKVELIDZE

266



Ne? JI&H65220 0 ILBHOB0S
2022, N3CPNLN. JULY JOURNAL IUSTITIA

e

(I

LIIIEMIIC ML NILGOBOOL LIBNEOLOEH MU
LI3IB60IG(M-36333005I() JICEIT()
A03006060Y”

BI653(MLIC3IBN0 3oLIPOL GIAIBNIICN LOGIBECIEOIB:
LY@ I6C2) 3539MABOTI>IL 3I3C2I3 3(MOb(M3I6IBL.

L. 9bos ‘dgoiogegl:
e Jobogrols Lomsy®ls;
0 530M@0l Lobgaols ©s 3oL, bodgibog@m bo@olbl, sjogdoyg® o6 ULbgs
05653 gdmdals;
e @9539058L (300 Lo@ygo);
o 1od ULoggobdm Lo@ygol, Gmdgaoi yggesdbyg dg@oe godmbs@ogh os@lLgdom
Lom Jdgenls;
@ J0M0msEo 3m®@37Lol Wobsobl (35MopaMongdo® s Jgg3oMoa®Moggdow, 39b-
JHaooR o J39396JH 0o o6 Lbgs Gmdgarody LHGgdHa@gmwe gdmggmols
Lobom);
e Jmgeng dgxodgdsl (300 Lodygo);
® 20dmYgbgd e o@g@o@ @b,

2. Bsbogns Fo®Imwygbogno 9bps 0gml Jo@myan 5b obaaoliy®@ 9bsbg gangd®-
Ombyer gem@ds@ do, sliggg, aodmbsgaolol {gbom, Lbgs Gmdger0dy g3em3ya
965y (Microsoft Word). mommgygaol 3390©9d0l Gomogbmds >@ gbos smg-
d5@90megl 10 g3960©L. Fo@dmagbogro LEsGool ms®adsbls gb@dybggmymals
LoJodmggenml bs3obmbdegdenem ds53b69L dms®adbgemdomno 396@®0;

3. dobogos gbes 59Fyml ,,AcadNusx® ao®@bo@g@ol dGOog@om s 4 Fm®@dsFols
Jowo@wols 1,5 0b@Ggdgomom bodgko a3900bg. dGogdo — 12. Ljmamom — 10;

4. 533maL dmgmbmggds LjmeomTo asdmygbgdaeo @odg@sd®s dogmommls
‘dgdwgao (gboo:

60360L/3aMBMB3MIBNNL 3I301b3I3030:
03569 xog5bodgoeo, Jo@mygeno Lods@maols obEm@os. mdogoolo, 1928 §gano. 134.

267



= JI6SR0 0ILBHOB0S Ne?
== JOURNAL IUSTITIA 2022, N3CNGN, JULY

LGIGONL 8330N63I330:

0mb gaob@g@o, 3obbEodyEool dgdgdeggds o dogosmds. ,,Ls3mblEodgEM
Lbodo@manols gy@bogno®. mdognolio. 2018. 18. 28.

3653303 0L 3I30)b333530:

OmdgaE L3sbm, Lsoygdoangm bsdgibogdm 3@ gdyao 300390 Jo@mgeo 3mb-
LbEoRygaool 100 §gao™. mdognolio, 2021, 314-325.

LILIBIEGR O (M 33CI6Y3IO0TIdNL 3I30Ib3I3I30:

Lodo@mgganml  bogmbl@odygaom Lobsds@maml 2009 (eools 15 Lgd@gdd@ol
2/2439 aoesfyg9@omgds Loddgbyg ,,bodo@mgganml dmdoamsdg mdo@ sensegodgo-

o LoJodmggeml 3o@esdgbBol Foboomdwga™.

5. Lolg@ggeros dobognsTo sg@m@o dodlodsgy@se dmddo®bgo 094gbgdwgl bsjm-
g0mdo 0b@Gg®bgB®gLlydlgdl.

7. dsbogos 9bs dgozogpgl 30mdagdgbol Low®dolgyer d9360gG e sbognobls.

8. Aslbogns oM gbs oyml sy godmdzgybgdemo.

25dmigdoms 3537 gldoagdgeo: dgds Jobmsdos (Hger: +995 599 33 47 70)

ge0. dobosdo@mo: iustitia.journal@justice.gov.ge

268



Ne? JI&H65220 0 ILBHOB0S
2022, N3CPNLN. JULY JOURNAL IUSTITIA

e

(I

»IUSTITIA“ — ACADEMIC AND PRACTICAL JOURNAL
OF THE MINISTRY OF JUSTICE OF GEORGIA

TECHNICAL STANDARDS APPLICABLE
FOR A PAPER TO BE SUBMITTED:
A SUBMITTED PAPER MUST MEET THE
FOLLOWING REQUIREMENTS:

1. It must include the following:
o title;
e name and surname, academic degree, academic rank or other qualification of the author;
e Abstract (300 words);
o three key words/phrases that best convey the author’s message;
e the body of the text (in the form of paragraphs and subparagraphs, bullet points, or other
structural units);
e summary (300 words);
e references;

2. A paper must be in the Georgian or English languages (or in exceptional cases, in anot-
her European language), and must be in an electronic form (i.e. a Microsoft Word text).
The number of pages must not exceed 10. Translated by the Translation Centre of the
Legislative Herald of Georgia — Matsne (MTC — Matsne Translation Centre);

3. The text must be in the ,,AcadNusx* font, in A4 paper format, with 1.5 spacing. The font
size of the body text must be 12, and the font size of the references 10;

4. Authors must write their references according to the following style:

IN THE CASE OF A BOOK/MONOGRAPH:

Ivane Javakhishvili, History of Georgian Law. Tbilisi, 1928. 134.
IN THE CASE OF AN ARTICLE:

Jon Elster, Constitution-Making and Violence. Journal of Constitutional Law. Tbilisi,
2018. N: 18. 28.

269



= 998650 0ILBOB0S N2
== JOURNAL IUSTITIA 5072 TGEMen. J0Y

IN THE CASE OF COMPLETE WORKS:
Robert Spano, Festschrift: 100th Anniversary of the First Constitution of Georgia. Tbi-
lisi, 2021. 314-325.
IN T HE CASE OF COURT DECISIONS:

Decision N 2/2439 of 15 September 2009 of the Constitutional Court of Georgia in the case
,»Citizen of Georgia Omar Alapishvili v. Parliament of Georgia®.

5. It is advisable that authors use internet resources as little as possible in their references.

7. A paper must contain an in-depth academic analysis of an issue.
8. A paper must not have been published before.

Publishing Manager: Beka Kantaria (Tel: +995 599 33 47 70)
Email:iustitia.journal@justice.gov.ge

270






