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religia da saxelmwifo:  
eklesiisa da saxelmwifos warmatebuli 

TanamSromlobis modeli saqarTvelos magaliTze

protopresviteri giorgi zviadaZe

Tbilisis sasuliero akademiisa 
da seminariis reqtori, Teologiis, 
filologiisa da politikis 

mecnierebaTa doqtori, profesori

referati. aRniSnuli statia exeba saqarTveloSi eklesiisa da saxelmwifos 

urTierTobas rogorc warsulSi, iseve Cvens dRevandel epoqaSi, rodesac sa

xelmwifosa da eklesias Soris gaformebulia konstituciuri SeTanxmeba. 

statiaSi xazgasmulia eklesiis udidesi roli qarTveli eris cxovrebaSi, 

rac gulisxmobs, erTi mxriv, im umniSvnelovanes faqts, rom qarTlis gaq

ristianebis dRidan eklesia yovelTvis ubiwod icavda marTlmadideblur 

sarwmunoebas, xolo, meore mxriv, gansakuTrebul Tanadgomas iCenda Cveni sa

xelmwifoebriobis mimarT. eklesia yovelTvis iyo umTavresi Zala suliere

bis ganmtkicebasa da im arsebiTi Rirebulebebis dacvisa, rac qristianul 

cnobierebas efuZneba. wminda eklesiis ganmaRmrTobeli da macxovnebeli msa

xureba qarTveli eris sulieri aRorZinebisa da gamTlianebis kuTxiT Cvens 

epoqaSic gadamwyveti mniSvnelobisaa.

sakvanZo sityvebi:  eklesia, konstituciuri SeTanxmeba, avtokefalia

Tavi I

Tanamedrove epoqaSi religia da saxelmwifo ori gansxvavebuli su

bieqtia. marTalia, isini erTmaneTs ar upirispirdebian, magram mkacrad 

gansazRvruli wesebiTa da kanonebiT aregulireben urTierTobas, Tum

ca, SesaZloa, zogierT SemTxvevaSi, adgili hqondes am ori institutis 

uflebamosilebaTa sferoSi erTmaneTze gavlenas. 

Tanamedrove multikulturuli sazogadoeba sekularizmisaken aris mid
rekili, magram saerTaSoriso politikuri gamowvevebi, xSir SemTxvevaSi, 
im konfliqtebis Sedegia, romelTa dapirispirebas safuZvlad religiu

ri fanatizmi udevs, rasac mowmobs Tundac is sirTuleebi, romlebic ax
lo aRmosavleTSi arsebobs.

21-e saukuneSi konfliqtebis umetesoba nacionalizmis araswori gagebi
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sa da religiuri fundamentalizmis aRrevis Sedegs warmoadgens, ramac 
xeli Seuwyo rogorc saxelmwifoebriv, ise agresiul arasaxelmwifoeb

riv da, amave dros, religiur arasaxelmwifoebriv aqtorebs sakuTari su
bieqturi miznebis miRwevaSi, romlis nimuSadac SeiZleba davasaxeloT 
siria da iq arsebuli konfliqti.

sekularizmi Tanamedrove epoqis Tanmdevi movlenaa, magram im SemTxveva

Si, rodesac arsebobs TanamSromlobis tradicia da keTili neba  ekle

siasa da saxelmwifos Soris, eklesiam SeiZleba mniSvnelovani da gansa
kuTrebuli wvlili Seitanos qveynis dacvis, sulieri gamTlianebis, gan
mtkicebisa da ganviTarebis saqmeSi. am konteqstSi SeiZleba davimowmoT  
wminda grigol xancTelis (IX s.) uaRresad sagulisxmo sityvebi qarTlis 
imdroindel xelisufalTa mimarT:  „Tquen mogca ufalman danergvaჲ, uku
davTa ჴelmwifeTa, wmidaTa eklesiaTaჲ mokudaviTa mefobiTa da Sewevna
ჲca maTi uxilavad saWurvel-yo Tqvenda ufroჲs xilulTa saWurvelTa 
da umravles bevrTa mxedarTa“1 („Tqven, ukvdav xelmwifeebs, gangikuTvnaT 
ufalma wminda eklesiebis danergva mokvdavi mefobis gziT da man uxila

vad Tqvens saWurvelad gaxada maTi Semweoba, umetes xiluli saWurveli

sa da bevr mxedarze umravalricxovnesad“).

eklesiisa da saxelmwifos urTierTobas saqarTveloSi yovelTvis eni
Weboda gansakuTrebuli mniSvneloba, radgan eklesia yovelTvis udides 
rols asrulebda qveynis gamTlianebisa da qarTveli eris sulieri aRor
Zinebis saqmeSi. saqarTvelos mTeli istoria utyuarad mowmobs am faqtis 
Sesaxeb.  misi gansakuTrebuli Rvawli da damsaxureba qarTveli eris wi
naSe saTanadod aris asaxuli saqarTvelos konstituciaSic2.  

saxelmwifosa da eklesias Soris TanamSromloba evropis mraval qveyana
Si warmatebiT xorcieldeba da mas saTanado samarTlebrivi safuZvelic 
aqvs. ama Tu im saxelmwifoSi eklesiis statussa da mis uflebriv mdgo
mareobas  aucilebeli winapirobebi aqvs da sazogadoebis absoluturi 
umravlesobis damokidebulebisa da misi RirebulebaTa sistemis Sesaba
misia. safrangeTSi Tu sekularuli sistemaa da eklesia gamijnulia sa
xelmwifosagan, es safrangeTis didi revoluciis Sedegia. did britaneT

sa da skandinaviis qveynebSi ki religiisa da saxelmwifo instituciebis 
mWidro TanamSromloba am qveynebis uwyveti saukunovani tradiciis gagr

1. 	 Zveli ქარTuli agiografiuli literaturis Zeglebi, wigni I. Tbilisi, 1963, 276.
2. 	 rwmenisa da aRmsareblobis TavisuflebasTan erTad, saxelmwifo aRiarebs saqarTvelos samoci-

qulo avtokefaluri marTlmadidebeli eklesiis gansakuTrebul rols saqarTvelos istoria-
Si da mis damoukideblobas saxelmwifosagan. saqarTvelos saxelmwifosa da saqarTvelos samo-
ciqulo avtokefaluri marTlmadidebeli eklesiis urTierToba ganisazRvreba konstituciuri 
SeTanxmebiT, romelic srulad unda Seesabamebodes saerTaSoriso samarTlis sayovelTaod 
aRiarebul principebsa da normebs adamianis uflebaTa da TavisuflebaTa sferoSi (muxli 8, 
saxelmwifosa da saqarTvelos samociqulo avtokefaluri marTlmadidebeli eklesiis  urT-
ierToba, saqarTvelos konstitucia, saqarTvelos parlamentis uwyebebi, 31-33, 24.08.1995).
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Zelebaa. es modelebi radikalurad gansxvavdeba erTmaneTisagan. zogier
Ti Tanamedrove saerTaSoriso samarTlis eqsperti da uflebadamcveli 
miiCnevs, rom romelime aRmsareblobis saxelmwifo religiad gamocxade
ba da misTvis samarTlebrivi da institucionaluri statusis mikuTvneba, 
rac ganapirobebs garkveul erTobas saxelmwifosTan, miuRebelia3. eli

zabet Sakmani ganmartavs, rom saerTaSoriso urTierTobebis akademiur
ma mimarTulebam ganapiroba garkveuli saxis urTierTwinaaRmdegoba e.w. 
„vestfaliis sistemis“ farglebSi modernizaciis, er-saxelmwifosa da 
sekularizmis ideologiur koncefciebs Soris4. 

am realobis gaTvaliswinebiT, eklesiisa da saxelmwifos urTierTobis dRes 
arsebuli modeli saqarTveloSi, SeiZleba iTqvas, rom unikaluria, ramdena
dac marTlmadidebel eklesias ar aqvs saxelmwifo religiis statusi (rasac 
SesaZloa, araTanabar samarTlebriv mdgomareobaSi Caeyenebina sxva reli

giebi), Tumca, amave dros, konstituciuri SeTanxmebis5 gaformebiT, mkafiod 
aris gansazRvruli marTlmadidebeli eklesiis istoriuli adgili da roli 
saqarTvelos saxelmwifosa da misi kulturis Camoyalibeba-ganviTarebaSi6. 

3. 	 Talal asadi, religia, eri-saxelmwifo, sekularizmi, Rirs Tu ara sekularizmis koncefciis 
SenarCuneba? Targmnes Tornike WumburiZem da giorgi vaCnaZem. Tbilisi, 2019.

4. 	 Jeffrey Haynes, „An Introduction to International Relations and Religion“. London. 2013. 77.
5. 	 konstituciuri SeTanxmeba, romelsac konstituciis Semdgom upiratesi iuridiuli Zala aqvs 

saqarTvelos sxva normatiuli aqtebis mimarT (saqarTvelos organuli kanoni „normatiuli 
aqtebis Sesaxeb“, muxli 7.4), aris saqarTvelos Sidasaxelmwifoebrivi normatiuli xelSek-
ruleba, romelic dadebulia saqarTvelos saxelmwifosa da saqarTvelos samociqulo av-
tokefalur marTlmadidebel eklesias Soris 2002 wels. saxelmwifos mxridan konstituciur 
SeTanxmebas xels awers saqarTvelos prezidenti da amtkicebs saqarTvelos parlamenti; 
xolo eklesiis mxridan ‒ kaTalikos-patriarqi da wm. sinodi. konstituciuri SeTanxmeba 
damtkicebulad CaiTvleba, Tu mas mxars dauWers parlamentis sul cota sami mexuTedi, xolo 
masSi cvlilebebisa da damatebebis Setana SesaZlebelia mxolod mxareTa urTierTSeTanx-
mebis safuZvelze, rac maRal legitimaciasa da daculobas aniWebs aRniSnul dokuments. 
aRsaniSnavia, rom konstituciur SeTanxmebas dadebiTi samarTlebrivi Sefaseba misces ev-
rosabWos eqspertebma  (Legal Expertise of the Draft Constitutional Agreement between the State of Georgia 
and the Autonomous Apostolic Orthodox Church of Georgia, R. Lawson & R. Balodis, HRCAD (2001)3, 28 May 
2001). aseve, aRsaniSnavia, rom konstituciuri SeTanxmebis mixedviT (muxli 1.5), „saqarTvelos 
kaTalikos-patriarqi xelSeuvalia“. gansakuTrebul yuradRebas imsaxurebs konstituciuri 
SeTanxmebis muxli 4.2 ‒ „saxelmwifo eklesiasTan SeTanxmebiT uzrunvelyofs samxedro-saja-
riso formirebebSi, sapatimroebsa da Tavisuflebis aRkveTis adgilebSi moZRvris institutis 
Seqmnas da, amasTan dakavSirebiT, Sesabamisi samarTlebrivi aqtebis miRebas”, rac gulisxmobs, 
rom sasuliero pirebi saxelmwifo struqturis moxeleebi xdebian da metad sapasuxismgeblo 
funqcias asruleben zemoaRniSnul saxelmwifo institutebSi. amis analogi xSirad gvxvdeba 
evroatlantikuri qveynebis absolutur umetesobaSi. saqarTvelos sakanonmdeblo macne, ssm 
№116, 27.11.2002. https://matsne.gov.ge/ka/document/view/41626?publication=0 (bolo naxva ‒ 17.05.2021).

6. 	 saxelmwifosa da eklesias Soris urTierTobis saqarTvelos mier arCeuli modelis marTebu-
lobis Sesaxeb wers eqsperti j. xecuriani: „dabejiTebiT SeiZleba iTqvas, rom konstituciuri 
SeTanxmebis institutis SemoRebiT gamoinaxa qarTul saxelmwifosa da marTlmadidebel ekle-
sias Soris urTierTobis zedmiwevniT swori samarTlebrivi forma, romelic uzrunvelyofs, 
erTi mxriv, eklesiis damoukideblobas, misi suverenuli uflebebis dacvas, xolo, meore mxriv, 
eklesiis yvela im uflebiT aRWurvas, romelic aucilebelia eris gamaerTianeblisa da misT-
vis tradiciulad damaxasiaTebeli sxva funqciebis Sesasruleblad. amasTan, gamoricxulia 
saxelmwifos Careva eklesiis saqmeebSi da piriqiT. saxelmwifosa da eklesiis urTierToba da-
fuZnebulia mxareTa Tanasworuflebianobisa da TanamSromlobis principebze“,  joni xecuri-
ani, saxelmwifo da eklesia, urTierTobis samarTlebrivi aspeqtebi. Tbilisi, 2013, 43-44.
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aRniSnuli modeli qmnis saxelmwifosa da eklesias Soris warmatebuli 
TanamSromlobis nayofier niadags. amave dros, unda aRiniSnos isic, rom 
TiToeuli maTgani damoukidebeli subieqtia7. amiT ar ilaxeba sxva reli

giebis uflebebi, vinaidan, saqarTvelos kanonmdeblobiT, maTac igive sa
marTlebrivi statusi aqvT, rac marTlmadidebel eklesias, konstituciu
ri SeTanxmeba ki gansazRvravs eklesiis im uflebebs, romlebic evropuli 
qveynebis umetesobaSi miniWebuli aqvT adgilobriv eklesiebs8. 

saxelmwifosa da eklesias Soris urTierTobebSi konstituciuri SeTan

xmebis msgavsi statusisa da normatiuli Sinaarsis dokumentis  analogi 
msoflioSi  ar moiZebneba. marTalia, garkveuli msgavseba SeiniSneba va
tikansa da sxvadasxva saxelmwifos Soris gaformebul SeTanxmebebTan, 
magram maT Soris gansxvaveba  arsebiTia, vinaidan vatikani saerTaSoriso 
samarTlis subieqtia da misi xelSekrulebebi (konkordatebi) saxelmwi
foTaSorisi SeTanxmebebia.

konstituciuri SeTanxmebis mTavar Rirsebad miCneulia is garemoeba, rom 
saqarTveloSi, marTlmadidebeli eklesiis gansakuTrebuli rolisa da 
statusis gansazRvrasTan erTad, igi ar zRudavs sxva religiebis ufle

bebs da safrTxes ar uqmnis rwmenisa da aRmsareblobis  Tavisuflebas9.  

7. am TanamSromlobis Sedegia Tundac is faqti, rom saqarTvelos marTlmadidebel eklesiaSi 
Camoyalibebulia damoukidebeli ganaTlebis sistema, romelic saqarTvelos kanonmdeblobis 
Sesabamisad funqcionirebs da mis mier gacemuli diplomebi aRiarebulia saxelmwifos mier 
(muxli 5.2, saqarTvelos sakanonmdeblo macne, ssm №116, 27.11.2002. https://matsne.gov.ge/ka/docu-
ment/view/41626?publication=0 (bolo naxva-17.05.2021). eklesias aqvs sakuTari masmedia (radio da 
televizia), socialuri institutebi da organizaciebi. warmatebiT mimdinareobs sasuliero 
pirebis moRvaweoba samxedro da penitenciur sistemebSi. calke aRniSvnis Rirsia is faqti, rom, 
saxelmwifos interesebis gaTvaliswinebiT, eklesia xSirad gamodis mediatorad qveynis Sig-
niT arsebul mwvave politikur dapirispirebebSi, mxareTa Txovnis safuZvelze.

8. unda aRiniSnos, rom saxelmwifos mxridan diferencirebuli damokidebuleba sxvadasxva reli-
giis mimarT sulac ar aris Tanasworobis principis darRvevisa da diskriminaciis maCvenebeli,  
„rodesac arsebobs gonivruli safuZveli aseTi diferencirebisaTvis... amasTan dakavSirebiT, 
sagulisxmoa adamianis uflebaTa evropuli sasamarTlos mier diskriminaciis akrZalvis Ses-
axeb adamianis uflebaTa erovnuli konvenciis me-14 muxlis ganmarteba, romlis mixedviT, dis-
kriminacias adgili aqvs mxolod maSin, rodesac saxelmwifo gonivruli dasabuTebis gareSe, 
gansxvavebulad epyroba Tanabar, erTnair mdgomareobaSi myof pirebs. saxelmwifos mxridan ama 
Tu im religiis mimarT gansxvavebuli damokidebulebis obieqturi safuZveli SeiZleba iyos 
qveyanaSi am religiis gavrcelebis masStabi, roli, romelsac es religia asrulebda qveynis 
istoriaSi“, joni xecuriani, saxelmwifo da eklesia, urTierTobis samarTlebrivi aspeqtebi. 
Tbilisi, 2013, 39-40.

9. „saqarTvelos konstituciuri SeTanxmeba srulad unda Seesabamebodes saerTaSoriso samar-
Talis sayovelTaod aRiarebul principebsa da normebs adamianis uflebaTa da ZiriTad Ta-
visuflebaTa sferoSi“ (saqarTvelos konstitucia, saqarTvelos parlamentis uwyebebi, 31-33, 
24.08.1995, muxli 8). am dokumentis udides Rirsebas aseve warmoadgens is, rom sakanonmdeblo 
donezea mowesrigebuli rogorc eklesiisaTvis, ise saxelmwifosaTvis mniSvnelovani zogi-
erTi sakiTxi. mag., „saxelmwifo adasturebs XIX-XX saukuneebSi (gansakuTrebiT 1921-90 wleb-
Si), saxelmwifoebrivi damoukideblobis dakargvis periodSi, eklesiisaTvis materialuri da 
moraluri zianis miyenebis faqts. rogorc CamorTmeuli qonebis nawilis faqtiuri mflobeli, 
iRebs valdebulebas materialuri zianis nawilobriv kompensaciaze“ (muxli 11). msgavsi mid-
goma kargad aris cnobili aRmosavleT evropis zogierT qveyanaSi, sadac miRebul iqna resti-
tuciis kanoni komunistur periodSi CamorTmeuli qonebis mesakuTrisaTvis ukan dabrunebas-
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konstituciuri SeTanxmebis 1.3. muxli gansazRvravs eklesiis iuridiul 
statuss: „eklesia warmoadgens istoriulad Camoyalibebul sajaro sa
marTlis subieqts, saxelmwifos mier aRiarebul sruluflebian sajaro 
samarTlis iuridiul pirs, romelic Tavis saqmianobas warmarTavs saek
lesio (kanonikuri) samarTlis normebiT, saqarTvelos konstituciis, am 
SeTanxmebisa da saqarTvelos kanonmdeblobis Sesabamisad“10.

aRniSnuli muxlis mixedviT, saqarTvelos saxelmwifo aRiarebs ekle

sias, rogorc „istoriulad Camoyalibebul sajaro samarTlis iuridi
ul pirs“ ara xelSekrulebis dadebis momentidan, aramed istoriuli 
realobidan gamomdinare11, rac, aseve, am SeTanxmebis preambulaSic aris 
asaxuli: „saqarTvelos avtokefaluri marTlmadidebeli eklesia warmo
adgens samociqulo saydars...  igi me-5 saukunidan avtokefaluria da misi 
sasuliero-administraciuli centri da kaTedraa mcxeTa, sapatriarqo 
kaTedrebia, agreTve, Tbilisi da biWvinTa12.

Tavi  II

saqarTvelos wminda marTlmadidebeli eklesiis roli  gansakuTrebu

lia qarTveli eris cxovrebaSi mTeli misi istoriis ganmavlobaSi, ara 
mxolod sakuTriv im arsebiTi Rvawlis aRsrulebis kuTxiT, rac gulis

xmobs macxovnebeli rwmeniT qarTveli eris ganmsWvalvas, misTvis saRv

Tan dakavSirebiT. konstituciuri SeTanxmebis me-7 da me-8 muxlebiT, „saxelmwifo eklesiis 
sakuTrebad cnobs saqarTvelos mTel teritoriaze arsebul marTlmadideblur taZrebs, mon-
astrebs (moqmeds da aramoqmeds), maT nangrevebs, agreTve, miwis nakveTebs, romlebzec isinia 
ganlagebuli. saxelmwifo eklesiis sakuTrebad cnobs saxelmwifos dacvis qveS (muzeumebSi, 
sacavebSi) arsebul saeklesio saganZurs“.  me-10 muxlis Tanaxmad, „saxelmwifo iRebs valdeb-
ulebas, awarmoos molaparakeba Sesabamis saxelmwifoebTan maT teritoriaze arsebuli yvela 
qarTuli marTlmadidebluri taZris, monastris, maTi nangrevis, sxva saeklesio nagebobis, 
agreTve, saeklesio nivTebis dacvis, movla-patronobisa da sakuTrebis Taobaze“. aRniSnuli 
muxliT saxelmwifo valdebulia molaparakebebi awarmoos Sesabamis saxelmwifoebTan, maT 
teritoriaze  arsebuli qarTuli eklesia-monastrebis „...dacvis, movla-patronobisa da sa-
kuTrebis Taobaze“.   saqarTvelos sakanonmdeblo macne, ssm №116, 27.11.2002. https://matsne.gov.ge/
ka/document/view/41626?publication=0 (bolo naxva-12.05.2021).

10. saqarTvelos sakanonmdeblo macne, ssm №116, 27.11.2002. https://matsne.gov.ge/ka/document/
view/41626?publication=0 (bolo naxva-12.05.2021).

11. „saqarTvelos marTlmadidebeli eklesia avtokefaluria. igi, saqarTveloSi moqmedi sxva 
religiuri organizaciebisagan gansxvavebiT, saqarTvelos sazRvrebs gareT arsebuli ekle-
siis nawili ki ar aris, aramed organizaciulad dasrulebuli saxiT swored saqarTveloSia 
warmodgenili. sxva konfesiebi ki saqarTvelos sazRvrebs gareT arsebuli religiuri orga-
nizaciebis mxolod struqturuli erTeulebi arian da, Sesabamisad, eqvemdebarebian TavianT 
centrebs. maT SezRuduli aqvT damoukideblad moqmedebis SesaZlebloba. amasTanave, marTl-
madidebel eklesiasTan SedarebiT, sruliad gansxvavebulia maTi roli saqarTvelos istori-
aSi. amdenad, ar arsebobs maTTan konstituciuri SeTanxmebis dadebis arc iuridiuli da arc 
istoriuli safuZveli“, joni xecuriani, saxelmwifo da eklesia, urTierTobis samarTlebrivi 
aspeqtebi. Tbilisi. 2013, 44-45.

12. saqarTvelos sakanonmdeblo macne, ssm №116, 27.11.2002. https://matsne.gov.ge/ka/document/
view/41626?publication=0 (bolo naxva ‒ 12.05.2021).
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To naTlis mifenas da im zneobrivi faseulobebis dacvas, rasac efuZneba  
eris sulieri aRorZineba da RmerTTan misi WeSariti erToba, aramed qvey
nis saxelmwifoebrivi interesebis, teritoriuli mTlianobis, politi

kuri stabilurobis dacvis mxrivac. amis naTelsayofad davimowmebT ram
denime mniSvnelovan faqts13:  

XI saukuneSi, bizantiasa da saqarTvelos Soris saomari moqmedebebisas, 
qarTvelTa marcxis mizezi basili keisrisa da, Semdgom, misi Zmis, kons
tantine parakimanosis, dros iyo aznaurTa erTi nawilis Ralatis Sede
gi. rodesac imperator konstantines laSqrobisas aaoxres TrialeTi da 
miadgnen kldekaris cixes, sadac dabanakebulni iyvnen giorgi I-is aznau
rebi, qarTveli didebulebis erTi nawili bizantiis imperators miemxro 
da mas gadasces TavianTi cixe-simagreebi14. damarcxebulma saqarTvelos 
mefem ‒ giorgi I-ma, imis gamo, rom ricxobrivi upiratesoba bizantielebis 
mxares iyo,  ganarida Tavisi jari brZolis vels.

aseT dros qveynis dacvis saqme sakuTar Tavze aiRes qarTvelma episkopo
sebma  ‒ saba mtbevarma da ezra anCelma. maT aaSenes didi cixe-simagre ‒ 
„sveti“,  romelic bizantiis laSqarma ver aiRo15. mematiane gansakuTre

biT xazs usvams rogorc mtbevari da anCeli episkoposebis Rvawls, rom
lebic qveynis dacvis saqmes xelmZRvanelobdnen, sulierad amxnevebdnen 
da samSoblos erTgulebis  magaliTs aZlevdnen mecixovneebs, aseve iq 
myofi meomrebis Tavganwirvas: ,,viTarca erTgulni da WeSmaritni mart
vilni saRmrToni, TavTa TჳsTa ganwirvides da sisxlTa dasTxevdes, sity
ჳsaebr mociqulTaჲsa da ganZlierdebodes“16.

eklesiis msaxurTa Tavganwirvam bizantielTa winsvla SeaCera, xolo 
sruliad saqarTvelos kaTalikos-patriarq melqisedek I-is (1010-1029 ww.)  
udidesma Zalisxmevam, bizantiis imperatorTan diplomatiis warmarTvis 
kuTxiT, Sedegi gamoiRo da bizantiasa da saqarTvelos Soris samSvidobo 
zavi daido (1025 w.). 

13. saqarTvelos eklesiis rolis gansakuTrebuli mniSvnelobis Sesaxeb sagulisxmod migvaCnia 
profesor dodona kizirias (indianas universiteti, aSS) sityvebi: „saqarTvelos marTlma-
didebeli eklesia qarTveli erisaTvis warmoadgens bevrad ufro mets, vidre rwmenis simbo-
los. maTTvisac ki, romelnic sakuTar Tavs morwmuneebad ar moiazreben, saqarTvelos eklesia 
yvela aspeqtSi ganuyoflad aris TanaSewnuli saqarTvelos istoriasTan da kulturasTan. qa-
rTuli toponimebi, xelovneba, literatura da ena ganmsWvalulia marTlmadidebeli sarwmu-
noebiT, rac Seadgens saqarTvelos istoriuli mexsierebis arss. daknineba da ugulebelyofa 
saqarTvelos marTlmadidebeli eklesiis rolisa niSnavs daaknino qarTuli eTnikuri idento-
ba, gaanadguro qarTvelTa istoriuli mexsiereba“. saerTaSoriso forumi, „globalizacia da 
civilizaciaTa dialogi“. Tbilisi, 2004. 80.

14. sumbat daviTisZe. ix. qarTlis cxovreba, mTavari redaqtori akad. roin metreveli. Tbilisi, 
2008,  374.

15. ix. qarTlis cxovreba, mTavari redaqtori akad. roin metreveli. Tbilisi. 2008, 374.
16. iqve, gv. 374-375.
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saero da sasuliero xelisuflebis harmoniuli urTierTobis sauke
Teso magaliTia 1105 wels Catarebuli ruis-urbnisis saeklesio kreba, 
romelmac miiRo mniSvnelovani gadawyvetilebebi  eklesiis kanonikuri 
normebis dasacavad, aseve, eklesiaSi fexmokidebuli mankierebebis aR
mosafxvrelad, rac safuZveli unda gamxdariyo eklesiis aRorZinebisa, 
amas ki mniSvnelovanwilad unda ganesazRvra qveynis sulieri warmate
ba, misi winsvla da ganviTareba. eklesiis didi avtoritetis maCvenebeli 
iyo Wyondideli mRvdelmTavrisaTvis mwignobarTuxucesis Tanamdebo

bis damtkiceba. 

aRsaniSnavia, rom „ruis-urbnisis Zegliswera“ gansakuTrebiT amaxvilebs 
yuradRebas im faqtze, rom saqarTvelos wminda eklesia, dRidan misi da
arsebisa, ubiwod icavda wminda marTlmadidebel sarwmunoebas17.

saqarTvelos eklesia mniSvnelovani gavlenis mqone instituciad rCebo
da XIV-XVIII saukuneebSi, romelic sagareo urTierTobebSi xSirad gansa
kuTrebul diplomatiur misiasac asrulebda18. 

XV saukuneSi, rodesac saqarTvelo samefo-samTavroebad daiSala, saqar
Tvelos eklesiam SeZlo SeenarCunebina qarTveli eris mTlianoba da ek
lesiis erTianoba, romelic Sida Tu gare Zalebis mier dayofis safrTxis 
winaSe idga. mesxeTis mTavrebi ibrZodnen TavianTi kuTxis damoukideb
lobisaTvis da warmatebasac miaRwies mefe giorgi VIII-sTan brZolaSi. 
maT ganizraxes mesxeTSi mcxeTis sakaTalikososgan damoukidebeli ek
lesiis Seqmna. samcxis aTabagi yvaryvare am mizniT antioqiisa da ierusa
limis sapatriarqoebsac daukavSirda da moindoma mawyvereli episkopo
sis kaTalikosad aRsaydreba. amis sapasuxod kaTalikos-patriarqi daviT 
III  (1435-1439, 1443-1459) gaemgzavra mesxeTSi, Sekriba mcxeTis sakaTaliko

sosagan gamoyofis momxre sasuliero pirebi da, rogorc saistorio wya
ro gvamcnobs, „ujvrobiTa“ da „uziareblobiT“ dasaja isini, xolo, maTi 
mxridan gamovlenili sinanulis Semdgom, erTgulebis fici CamoarTva, 
rac mcxeTis erT-erT sigelSia asaxuli19. didi qarTveli istorikosis, 
ivane javaxiSvilis, azriT, „es fici imave dros saqarTvelos saxelmwi

fosa da eklesiis mTlianobis da erTobis fici iyo, amitomac maT moqmede

17. ix. didi sjuliskanoni, gamosacemad moamzades e. gabiZaSvilma, e. giunaSvilma, m. dolaqiZem, g. 
ninuam. Tbilisi, 1976, 549.

18. amis naTeli magaliTia Tundac is faqti, rom saqarTvelos mefes, giorgi I-sa da bizantiis im-
perators, basili I-s Soris SesaZlebeli gaxda zavis dadeba, raSic udidesi wvlili Seitana 
saqarTvelos kaTalikos-patriarqma, melqisedek I-ma. wm. patriarqis pirovnulma Rirsebebma da 
avtoritetma keTilad ganawyo ganrisxebuli bizantiis imperatori da bizantiasTan, marTalia, 
mZime, magram mainc samSvidobo zavi daido. kaTalikos-patriarqma melqisedekma SeZlo moepove-
bina finansuri mxardaWerac saqarTvelos eklesia-monastrebis asaSeneblad.

19 ix. „qarTuli samarTlis Zeglebi“, t. III. Tbilisi, 1970, 242.
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bas TanamedroveTa gulwrfeli TanagrZnoba da sixaruli unda gamoewvia, 
STamomavlobas da istorias ki ar SeuZlia maTi Rvawli erisa da qveynis 
winaSe mTeli Tavisi siRrme-sivrciT ar daafasos“20. 

1472 wels dasavleT saqarTvelos mefe-mTavrebisa da antioqia-ierusali

mis patriarq mixeilis mier mcxeTis sakaTalikosodan lixT-imereTisa da 
afxazTa sakaTalikosos gamoyofas win aRudga sruliad saqarTvelos sa
patriarqo, Tumca am procesis SeCereba ver SeZlo, ris Sesaxebac gulist

kiviliT werda ivane javaxiSvili21.

XVI-XVII saukuneebSi, ukiduresi daqucmacebulobis Jams, eklesia damo
ukidebel samefo-samTavroebSic inarCunebda erTianobis ideas, rac asa
xulia Tundac im faqtSi, rom politikurad daSlil qarTul samefo-sam
TavroebSi saqarTvelos eklesiis (dasavleT da aRmosavleT eklesiis) 
mesveurni, rodesac saqme exeboda erTian erovnul saxelmwifo sakiTxebs 
(magaliTad, tyveTa syidvis akrZalva), erToblivad iRebdnen umniSvne
lovanes gadawyvetilebebs qveynis sakeTildReod, riTac inarCunebdnen 
qarTveli eris mTlianobasa da eklesiis erTianobas22.  

saqarTvelos eklesia yovelTvis iswrafvoda saxelmwifosTan erTad 
mtikiced damdgariyo qveynis erTianobisa da stabilurobis sadarajoze. 
meTeqvsmete saukunis 60-ian wlebSi biWvinTaSi Catarda saeklesio kreba, 
romlis muSaobaSi monawileobas iRebda mcxeTis kaTalikosic. am krebaze 
Seiqmna dokumenti „samarTali kaTalikozTaჲ”, romelic mkacrad gmobda 
tyveTa syidvas dasavleT saqarTveloSi. 1758 welsac, lixTimereTis da 
sruliad saqarTvelos kaTalikos-patriarqebis monawileobiT, Catarda 
saeklesio kreba, romelmac kidev erTxel dagmo tyveTa syidva da sruli 
mxardaWera gamoucxada imerTa mefes, solomon I-s23.

1790 wlis ivnisSi daido saqarTvelos samefo-samTavroebis traqtati ‒ 
ormxrivi xelSekruleba, erTi mxriv, qarTl-kaxeTis samefosa da, meore 
mxriv, imereTis samefos, odiSisa da guriis samTavroebs Soris. am traq
tatis momzadebaSi udidesi roli Seasrules saqarTvelos kaTalikos-
patriarqma anton II-m da erekle mefis kanclerma, solomon lioniZem. 
traqtatis preambulaSi aRniSnuli iyo, rom xelSekrulebis safuZvelia 
qarTvelTa erovnuli erToba24. saqarTvelos mefe-mTavrebma dades ze

20. ivane javaxiSvili, Txzulebani, t. III. Tbilisi, 1982, 285.
21. iqve, gv. 336-340.
22. „samarTali kaTalikozTa“, 1758 wlis gelaTis kreba. ix. mixeil rexviaSvili, imereTis samefo 

(1462-1810). Tbilisi, 1990, 51.
23.	 sargis kakabaZe, dasavleT saqarTvelos saeklesio reformisaTvis solomon I-is dros. Tbili-

si, 1914, 4; mixeil rexviaSvili, imereTis samefo (1462-1810). Tbilisi, 1990, 189.
24.  ix. platon ioseliani, cxovreba giorgi mecametisa. Tbilisi, 1936, 18.
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mo da qvemo iveriis (e. i. aRmosavleT da dasavleT saqarTvelos) er
Tobisa da urTierTdaxmarebis piroba. aRniSnul dokuments xels aweren: 
erekle II, solomon II, simon III gurieli, grigol dadiani.

2009 wlis 14 oqtombers, sveticxovlobis dResaswaulze, sruliad saqar
Tvelos kaTalikos-patriarqis, uwmindesi da unetaresi ilia II-is loc

va-kurTxeviT ganaxlda iverielTa erTobis traqtati, romelSic Caiwera: 
„vinaidan iveriis yovelni mkvidrni, mcxovrebni afxazeTs, aWaras, guri
as, TuSeTs, imereTs, kaxeTs, lazeTs, mesxeTs, mTiuleTs, odiSs, raWa-
leCxums, svaneTs, fSav-xevsureTs, qarTls, xevsa da hereTs, da Cveni sa
xelmwifos sazRvrebs gareT myofni TanamoZmeni varT STamomavalni erTi 
winaprisa, mravalferovnebiT gamorCeuli erTi enisa da kulturis mqo
neni, naTesaobiTa da moyvrobiT Sesisxlxorcebulni da aseve am qveynis 
gulSematkivarni yovelni Svilni misni da Tanamdgomni, saqveynod vacxa
debT: kvlavac ganvamtkicebT Cvens saukuno erTobas da yovladZlieri 
RmerTis saxeliT aRvuTqvamT saqarTvelos erTgulebas, erTmaneTs ki 
mtkice Tanadgomasa da siyvaruls“25.

uwmindesi da unetaresi ilia II-is iniciativa, rom Seqmniliyo axali 
traqtati msgavsad 1790 wlis traqtatisa, iyo pasuxi morigi antiqarTu

li propagandis mimarT, romelic qarTveli eris erTianobis winaaRmdeg 
aris mimarTuli da miznad isaxavs mis wamoCenas sxvadasxva eTno-re

ligiuri (svanuri, megruli, lazuri, aWaruli da sxva) jgufis xelov

nur gaerTianebad.

es axali traqtati 200 wlis Semdeg kidev erTxel Seaxsenebs sazogadoebas, 
rom aucilebelia Cveni erToba. swored am erTobis aucileblobam gadaawy
vetina Cvens winaprebs, qarTl-kaxeTis, imereTis samefoebis, guriis, odi
Sis, afxazeTis mTavrebs, gaeformebinaT iverielTa erTobis traqtati da 
erToblivad gamklavebodnen qarTveli eris winaSe arsebul gamowvevebs.

savsebiT aSkaraa, rom saqarTvelos wminda marTlmadidebeli eklesiis 
moRvaweobaSi erTmniSvnelovnad vlindeba saxelmwifosTan harmoniuli 
urTierToba, Tumca isic unda aRiniSnos, rom Cveni istoriis manZilze 
iyo gamonaklisi SemTxvevebi, rodesac Tavs iCenda garkveuli metoqeoba 
da dapirispireba saero da sasuliero xelisuflebas Soris26, rac aris 
mxolod calkeuli precedentebi, romelTa ganzogadebac  dauSvebelia.

25.	uwmidesi da unetaresi sruliad saqarTvelos kaTalikos-patriarqi ilia II, qadageba svet-
icxovlobas,  sveticxovlis sapatriarqo taZari, 14 oqtomberi, 2009 weli https://www.orthodoxy.ge/
patriarqi/qadagebebi/2009/14-10-2009.htm (bolo naxva ‒ 27.04.22).

26.	 am TvalsazrisiT sainteresoa mecxre-meaTe saukuneebi, rodesac zogierTi saeklesio  piri  mi-
iCnevs, rom  sasuliero xelisufleba saeroze upiratesia, miuxedavad  imisa, rom  samefo  xe-
lisufleba – bagratovanTa dinastia  mironcxebulia. giorgi  merCulis  ganmartebiT, mefeebi 
ganageben mxolod am qveyanas, qriste ki  mTeli xiluli da uxilavi samyaros meufea. aRniSnu-
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saxelmwifosa da eklesias Soris harmoniuli urTierToba mniSvnelovani 
iyo Cveni istoriis yvela etapze. marTalia, am urTierTobas rTuli da wi
naaRmdegobrivi xasiaTi hqonda meoce saukunis 20-70-ian wlebSi, magram, 
rodesac qarTveli erisa da saxelwifos arseboba safrTxis winaSe id
ga, eklesiisaTvis, miuxedavad imisa, rom misTvis ukiduresad miuRebelia 
aTeisturi ideologia, Tavis arsebiT mowodebasTan erTad, umniSvnelo

vanesi iyo qveynis dacvis saqme. aRniSnuli damokidebuleba naTlad gamov
linda omis dawyebisas, 1941 wlis 22 ivniss, saqarTvelos kaTalikos-pat
riarqis, uwmindesi da unetaresi kalistrates mier saqarTvelos samoci
qulo eklesiis saxeliT gavrcelebul oficialur gancxadebaSi27. 

saqarTvelos saxelmwifoebrivi da eklesiuri TavisuflebisaTvis zrun
vis mniSvnelovani magaliTia sruliad saqarTvelos kaTalikos-patriar
qis, uwmindesi ambrosis, memorandumi genuis saerTaSoriso konferenciis 
monawileebisadmi (1922 wlis aprili). am gzavniliT patriarqi  sTxovda 
maT, daxmareba gaewiaT saqarTvelosaTvis da ar mietovebinaT igi aTeis

turi reJimis pirispir marto28. 

1990-ian wlebSi, rodesac qveyanaSi politikuri viTareba ukiduresad da
iZaba da saqarTvelo samoqalaqo omis safrTxis winaSe aRmoCnda, sruli

ad saqarTvelos kaTalikos-patriarqma, uwmindesma da unetaresma ilia 
II-m sagangebo weriliT mimarTa imdroindeli politikuri xelisuflebis 
warmomadgenlebs: „saqarTveloSi Seqmnilma politikurma daZabulobam 
Tavis mwvervals miaRwia, qarTveli qarTvels daupirispirda, mosalod

nelia ZmaTa Soris sisxlisRvra. ar unda moxdes es samarcxvino faqti. nu 
CavidenT saSinel codvas RvTisa da eris winaSe. mogiwodebT, dauyovneb
liv daiwyos dialogi Tqven Soris da mSvidobian viTarebaSi gadawydes 
yvela sadavo sakiTxi. Tu iqneba Tqveni survili, mzad var, monawileoba 
miviRo am dialogSi“29. 

li damokidebuleba naTlad vlindeba saba iSxnelis sityvebSi bagrat kurapalatisadmi (ix. 
giorgi merCule, Sromaa da moRuawebaa Rirsad cxorebisaa wmidisa da netarisa mamisa Cuenisa 
grigolisi, Cveni saunje, qarTuli mwerloba oc tomad, tomi I, 1960, 164).   
saero da sasuliero xelisuflebas Soris dapirispirebis amgvar kerZo gamovlinebad SeiZle-
ba miviCnioT meTormete  saukunis  70-ian  wlebSi arsebuli viTarebac, rodesac kaTalikos-
patriarqi nikoloz gulaberisZe gadadga da mis nacvlad patriarqi gaxda miqael mirianisZe, 
romelmac male Wyondidel-mawyvereloba da mwignobarTuxucesoba  miitaca  da  daupirispirda  
Tamar  mefes. saistorio wyaroebis mixedviT, cnobilia, rom Tamar mefis iniciativiT mowveul 
iqna saeklesio kreba, raTa sapatriarqo taxtidan gadaeyenebinaT miqaeli, Tumca es im dros ver 
moxerxda (ix. qarTlis cxovreba. 2008. 488. Sdr. roin metreveli, Tamar mefe. Tbilisi, 1991, 121).

27.  gancxadebis  sruli teqsti  ix.  k. kekeliZis  sax. xelnawerTa erovnuli centri,  k. cincaZis  
f.  №77.  13.

28. memorandumis teqsti ix. saqarTvelos sapatriarqos arqivi, ambrosi xelaias  saqme,  №1549.
29.   saqarTvelos  sapatriarqos  arqivi, sab. №6870.
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1993 wels, rodesac afxazeTis teritoriaze gamwvavda dapirispireba, 
uwmindesma da unetaresma ilia II-m sagangebo werilebiT mimarTa gaeros 
generalur mdivans, konstantinopolis patriarqs, romis paps, ruseTis 
federaciis prezidents, moskovisa da sruliad ruseTis patriarqs, rom
lebsac mouwoda obieqturad da samarTlianad SeefasebinaT afxazeTSi 
ganviTarebuli movlenebi da dauyovnebliv mieRoT zomebi sisxlisRv

ris Sesawyvetad30.

me-20 saukunis 90-ian wlebSi sruliad saqarTvelos kaTalikos-patri
arq ilia II-is udidesi damsaxureba iyo saqarTvelos marTlmadidebeli 
eklesiis istoriuli avtokefaliis sayovelTaod aRiareba (4.03.1990)31. 
misi aRsaydrebis dRidan iwyeba eklesiis aRorZineba, iseve rogorc 
saRvTismetyvelo ganaTlebisa da mecnierebis ganviTareba, qarTveli 
eris sulieri ganmtkiceba. sazogadod, unda aRiniSnos, rom saqarT

velos eklesiis saWeTmpyrobelni  TavianT moRvaweobaSi yovelTvis 
xelmZRvanelobdnen ori umTavresi principiT: 1. wminda marTlmadide

beli sarwmunoebis ubiwod dacva da qarTveli erisadmi daucxromeli 
msaxureba; 2. qarTul saxelmwifoebriobaze zrunva. swored es damoki
debuleba vlindeba Cvens epoqaSic, sruliad saqarTvelos kaTalikos-
patriarqis, uwmindesi da unetaresi ilia II-is moRvaweobaSi, romlis 
damsaxurebac qveynisa da eris winaSe mravali kuTxiT aris gansakuT

rebuli. erTmniSvnelovnad SeiZleba iTqvas, rom misi patriarqobis 
Jams saqarTvelos wminda eklesiam kvlav moipova gansakuTrebuli av
toriteti msoflios adgilobriv marTlmadidebel eklesiaTa Soris. 
eklesiis roli dResac umniSvnelovanesia qarTveli eris cxovrebaSi 
da, miuxedavad imisa, rom antieklesiuri Zalebi upirispirdebian da 
mis diskreditacias cdiloben, igi, Tavisi saRmrTo mowodebis Sesa
bamisad,  uSurvelad moRvaweobs qarTveli eris sulieri ganwmendis, 
ganaTlebis, gamTlianebis, aRorZinebisa da cxonebisaTvis. eklesiis 
mowinaaRmdege Zalebi ver Seaferxeben im Rvawls, romelsac igi aRas
rulebs Tavisi samwysosTvis. 

30. saqarTvelos sapatriarqos arqivi, sab. №7191.

31 	„saqarTvelos uwmidesi marTlmadidebeli eklesiis avtokefaliis cnobisa da mtkicebis sige-
li”, romlis Tanaxmadac, msoflio sapatriarqom aRiara saqarTvelos wmida marTlmadidebeli 
eklesiis uZvelesi avtokefalia da damoukidebeli struqtura. konstantinopolis mTavarepis-
koposis,  yovladuwmindesi   dimitriosis  mier xelmoweril tomosSi saqarTvelos eklesia 
aRiarebulia sapatriarqo Rirsebis mqoned. patriarqis titulia: „mTavarepiskoposi mcxeTa–
Tbilisisa da kaTalikos–patriarqi sruliad saqarTveloisa“.
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daskvna

daskvnis saxiT SeiZleba iTqvas, rom eklesiisa da saxelmwifos TanamS

romlobis modeli (rac gulisxmobs harmoniur urTierTobas am or su
bieqts Soris) saqarTvelos magaliTze uaRresad mniSvnelovania, ramde
nadac saqarTveloSi arasodes hqonia adgili msoflioSi arsebul ce
zaropapizmis an papocezarizmis klasikur modelebs. utyuari faqtia, 
rom saqarTvelos marTlmadidebeli eklesiis roli sruliad gansakuT

rebulia Cveni eris cxovrebaSi, romelic, erTi mxriv, yovelTvis ubi
wod icavda da icavs saeklesio swavlebas ‒ wminda marTlmadideblur 
moZRvrebas, rasac arsebiTi mniSvneloba aqvs, xolo, meore mxriv, ekle

sia yovelTvis udides Tanadgomas iCenda qarTuli saxelmwifos mimarT. 
2002 wlis 14 oqtombers  eklesiisa da eris cxovrebaSi uaRresad mniSv
nelovani movlena iyo konstituciuri SeTanxmebis gaformeba eklesiasa 
da saxelmwifos Soris, rac samarTlebrivi dokumentia da aregulirebs 
yvela mniSvnelovan sakiTxs eklesiisa da saxelmwifos urTierTobaSi.

gamoyenebuli literatura

1.	 giorgi merCule, Sromai da moRuawebai Rirsad cxorebisai wmidisa da neta
risa mamisa Cuenisa grigolisi, Cveni saunje, qarTuli mwerloba oc tomad, 
tomi I. 1960.

2.	 didi sjuliskanoni, gamosacemad moamzades e. gabiZaSvilma, e. giunaSvilma, m. 
dolaqiZem, g. ninuam. Tbilisi. 1976.

3.	 Talal asadi, religia, eri-saxelmwifo, sekularizmi, Rirs Tu ara sekula

rizmis koncefciis SenarCuneba? Targmnes Tornike WumburiZem da giorgi vaC
naZem. Tbilisi. 2019.

4.	 ivane javaxiSvili, Txzulebani, t. III. Tbilisi. 1982.
5.	 k. kekeliZis  sax. xelnawerTa erovnuli centri,  k. cincaZis  f.  №77.  13.
6.	 mixeil rexviaSvili, imereTis samefo (1462-1810). Tbilisi. 1990.
7.	 platon ioseliani, cxovreba giorgi mecametisa. Tbilisi. 1936.
8.	 roin metreveli, Tamar mefe. Tbilisi. 1991.
9.	 saqarTvelos sapatriarqos arqivi, ambrosi xelaias  saqme,  №1549.
10.	saqarTvelos  sapatriarqos  arqivi, sab. №6870.
11.	 saqarTvelos sapatriarqos arqivi, sab. №7191.
12.	saqarTvelos konstitucia, saqarTvelos parlamentis uwyebebi, 31-33, 24.08.1995
13.	saerTaSoriso forumi, „globalizacia da civilizaciaTa dialogi“. Tbi

lisi. 2004.
14.	sargis kakabaZe, dasavleT saqarTvelos saeklesio reformisaTvis solomon 

I-is dros. Tbilisi. 1914. 



19

#2

2022, ivlisi. JULY JOURNAL   IUSTITIA
Jurnali iusticia

15.	 „qarTuli samarTlis Zeglebi“, t. III. Tbilisi. 1970.
16.	qarTlis cxovreba, mTavari redaqtori akad. roin metreveli. Tbilisi. 2008.
17.	Zveli qarTuli agiografiuli literaturis Zeglebi, wigni I. Tbilisi. 1963.
18.	joni xecuriani, saxelmwifo da eklesia, urTierTobis samarTlebrivi aspeq

tebi. Tbilisi. 2013.
19.	 Jeffrey Haynes, „An Introduction to International Relations and Religion“. London. 2013.
20.	 Legal Expertise of the Draft Constitutional Agreement between the State of Georgia and the 

Autonomous Apostolic Orthodox Church of Georgia, R. Lawson & R. Balodis, HRCAD (2001)3, 
28 May 2001.

internetresursebi

22.	 saqarTvelos sakanonmdeblo macne, ssm №116, 27.11.2002. https://matsne.gov.ge/ka/
document/view/41626?publication=0 (bolo naxva ‒ 17.05.2021).

23.	 uwmidesi da unetaresi sruliad saqarTvelos kaTalikos-patriarqi ilia 
II, qadageba sveticxovlobas,  sveticxovlis sapatriarqo taZari, 14 oqtom
beri, 2009 w. https://www.orthodoxy.ge/patriarqi/qadagebebi/2009/14-10-2009.htm (bolo 
naxva ‒ 27.04.22).



20

2022, ivlisi. JULY

#2

JOURNAL   IUSTITIA
Jurnali iusticia

RELIGION AND STATE: 

A MODEL OF SUCCESSFUL COOPERATION BETWEEN 

THE CHURCH AND STATE ON THE EXAMPLE OF GEORGIA

Protopresbyter  Giorgi Zviadadze
Rector of Tbilisi Theological Academy and Seminary, 
PhD in Theology, Philology and Politics, Professor

Abstract. This article refers to the relationship between the State and Church in Georgia, both 
in the past and in present time since the Constitutional Agreement was signed between the State 
and the Church. The article emphasises the tremendous role of the Church in the life of the 
Georgian nation, which implies, on the one hand, the significant fact that since the day of the 
conversion of Kartli to Christianity, the Church has always protected the genuine Orthodox faith 
and, on the other hand, that the Church has always shown special support for our statehood. The 
Church has always been a major force in strengthening spirituality and in upholding core values 
based on Christian consciousness. The deifying and saving service of the Holy Church is of the 
utmost importance in terms of the spiritual revival and unification of the Georgian nation in our 
time as well.

Keywords: the Church, Constitutional Agreement, Autocephaly

CHAPTER I

In the modern age, religion and state are two different entities. Even though they do not 
oppose each other, they regulate the relationship between each other by strictly determined 
rules and laws. However, in some cases, these two institutions may influence each other in 
the scopes of their authority.

Modern multicultural society is prone to secularism, but international political challenges 
are often the result of conflicts which are based on religious fanaticism; the challenges taking 
place in the Near East serve as proof to this.

In the 21st century, most of the conflicts are the result of a misunderstanding of nationalism 
and the confusion of religious fundamentalism, that benefit state actors, as well as aggressive 
non-state and also religious non-state actors in achieving their own subjective goals; Syria 
and the conflict there serves as an example of the above-said.
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Secularism is a concomitant of the modern age. However, when tradition and the good-
will of cooperation between the Church and the State exist, the Church can make an 
important and special contribution to the protection, spiritual unification, strengthening 
and development of the country. In this context, mention may be made of the highly sig-
nificant words of St. Gregory of Khandzta (9th century), addressed to his contemporary 
authorities of Kartli: „You, immortal Kings, have been granted by the Lord to establish 
the holy churches through the mortal kingship, and invisibly, He made their support a 
shield to protect you. And this shield is much stronger than all visible armours and more 
than innumerable horsemen“1.

The relationship between the Church and the State has always been of special importance in 
Georgia, because the Church has always played a tremendous role in the unification of the 
country and the spiritual revival of the Georgian nation. The entire history of Georgia truly 
testifies to this fact. Her special eminence and merit before the Georgian nation is properly 
reflected in the Constitution of Georgia as well2.

Cooperation between the State and the Church is successfully accomplished in many European 
countries and it has a corresponding legal basis as well. The position of the Church and Her le-
gal status in different states have indispensable preconditions and are consistent with the dispo-
sition of the vast majority of societies and their system of values. The fact that in France society 
follows a secular system and the Church is separated from the State is the result of the French 
Revolution, whereas the close cooperation between religion and state institutions in the United 
Kingdom and Scandinavian countries is a continuation of the never-ceasing ancient tradition 
of these countries. These models are drastically different from each other. Some international 
law experts and human rights defenders of today consider unacceptable the declaration of any 
faith as a state religion and the granting to the Church of a legal and institutional status that 
implies a certain unity with the State3. Elizabeth Shakman explains that the academic direction 
of international relations has resulted in certain kinds of contradictions among the ideological 
concepts of modernisation, nation-state and secularism within the Westphalian System4.

1. 	Zveli qarTuli agiografiuli literaturis Zeglebi, wigni I. Tbilisi. 1963. 276. (Ancient Geor-
gian Hagiographic Literary Works, Book 1. Tbilisi. 1963. 276).

2. 	 Along with freedom of faith and worship, the state recognises the special role of the Apostolic Autocephalous Orthodox 
Church of Georgia in the history of Georgia and Her independence from the State. The relationship between the State 
of Georgia and the Apostolic Autocephalous Orthodox Church of Georgia shall be governed by the Constitutional 
Agreement, which shall be in full compliance with the universally recognised principles and norms of international 
law, specifically in terms of human rights and fundamental freedoms. (Article 8, Relations between the State and the 
Apostolic Autocephalous Orthodox Church of Georgia, Constitution of Georgia, The Parliamentary Gazette of Georgia, 
31-33, 24.8.1995).

3. 	 Talal asadi, religia, eri-saxelmwifo, sekularizmi, Rirs Tu ara sekularizmis koncefci-
is SenarCuneba? Targmnes Tornike WumburiZem da giorgi vaCnaZem. Tbilisi. 2019 (Talal Asad, Religion, 
Nation-state, Secularism; Is the Idea of Secularism Worth Saving? Translated by Tornike Chumburidze and Giorgi 
Vachnadze. Tbilisi. 2019).

4. Jeffrey Haynes, An Introduction to International Relations and Religion. London. 2013. 77.
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Given this reality, the current model of relations between the Church and the State of Geor-
gia is arguably unique, as long as the Orthodox Church does not have the status of a state 
religion (which might have put other religions in an unequal legal condition), however, at 
the same time, the signing of the Constitutional Agreement5 clearly defines the historical 
position and role of the Orthodox Church in the formation and development of the State of 
Georgia and its culture6. The aforementioned model creates a burgeoning milieu for success-
ful cooperation between the State and Church. It should also be noted that both the State and 
the Church are independent entities7. This does not violate the rights of other religions since, 
under the legislation of Georgia, they have the same legal status as the Orthodox Church and 
the Constitutional Agreement determines the rights of the Church, which are granted to local 
Churches in the majority of European countries8.

5.���������������������������������������������������������������������������������������������������������������������� The Constitutional Agreement, which shall take precedence over any other normative act of Georgia after the Constitu-
tion (Organic Law of Georgia on Normative Acts, Article 7.4), is a domestic normative agreement of Georgia concluded 
between the State of Georgia and the Apostolic Autocephalous Orthodox Church of Georgia in 2002. The Constitutional 
Agreement is signed by the President of Georgia on behalf of the State and approved by the Parliament of Georgia; as 
for the Church – it is signed by the Catholicos-Patriarch of All Georgia and the Holy Synod. The Constitutional Agree-
ment shall be considered approved if it is supported by at least three fifths of the parliament, and as for changes and 
additions thereto, they can be made only by mutual agreement of the parties; this gives the document high legitimacy 
and security. It is noteworthy that the Constitutional Agreement has received positive legal assessment by the experts of 
the Council of Europe (Legal Expertise of the Draft Constitutional Agreement between the State of Georgia and the Au-
tonomous Apostolic Orthodox Church of Georgia, R. Lawson & R. Balodis, HRCAD (2001)3, 28 May 2001). It is also 
noteworthy that according to the Constitutional Agreement (Article 1.5), „Catholicos Patriarch of All Georgia is inviola-
ble“. Special attention is claimed by Article 4.2 of the Constitutional Agreement „The State in compliance with Church 
shall provide creation of priest institution at armed forces, prisons, and jails. The State shall adopt proper legal acts“, 
which implies that the clergy become public officers and perform a highly challenging function in state institutions. An 
analogue of this is often found in the vast majority of Euro-Atlantic countries. The Legislative Herald of Georgia, LHG 
116, 27.11.2002. https://matsne.gov.ge/ka/document/view/41626?publication=0 (Last accessed on 17.5.2021).

6.	  Expert J. Khetsuriani writes about the validity of the model chosen by Georgia on relations between the State and 
Church: „Considering all the above, it is safe to say that an absolutely correct legal form of relations between the 
Georgian state and the Orthodox Church has been found by introducing the concept of Constitutional Agreement. This 
form of relations ensures independence of the church, protection of its sovereign rights, on the one hand, and grants the 
church all rights necessary for performance of functions of uniter of the nation and other functions traditionally com-
mon for it, on the other hand. At the same time, interference of the state in church affairs (and vise versa) is excluded. 
Relations of state and church are based on principles of equality and cooperation of the parties“. joni xecuriani, 
saxelmwifo da eklesia, urTierTobis samarTlebrivi aspeqtebi. Tbilisi. 2013. 43-44 (Joni Khet-
suriani, State and Church, Legal Aspects of Relations. Tbilisi. 2013. 43-44).

7. The very fact that the Georgian Orthodox Church has an independent educational system operating in accordance with 
the legislation of Georgia and the diplomas issued by it are recognised by the State is the result of the aforementioned 
cooperation (Article 5.2, The Legislative Herald of Georgia, LHG 116, 27.11.2002.https://matsne.gov.ge/ka/document/
view/41626?publication=0 (Last accessed on 17.5.2021). The Church has its own mass media (radio and television), 
social institutions and organisations. The activities of the clergy in the military and penitentiary systems are success-
ful. Of particular note is the fact that, in the interests of the State, the Church often acts as a mediator in tense political 
controversies within the country, at the request of the parties.

8. „At the same time, it should be mentioned that a differentiated approach to different religions by the state, for example, 
support of any religious organizations, is not an indicator of violation of  „the equality principle and discrimination. 
when a reasonable basis for such differentiation exists … In this respect, the definition of Article 14 of the European 
Convention on Human Rights regarding prohibition of discrimination by the European Court of Human Rights is note-
worthy, according to which, discrimination takes place not only when the state differently treats persons being in equal, 
similar conditions without reasonable justification, but also when the state, does not differently treat the persons being 
in different conditions, without objective and reasonable grounds. Objective grounds for a different attitude to this or 
that religion by the state may be the scale of dissemination of this religion in the country, the role played by this religion 
in the history of this country“, joni xecuriani, saxelmwifo da eklesia, urTierTobis samarTlebrivi 
aspeqtebi. Tbilisi. (Joni Khetsuriani, State and Church, Legal Aspects of Relations. Tbilisi. 2013. 39-40).
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In the light of relations between the State and Church, there is no document in the world of 
similar status and normative content as the Constitutional Agreement. Although some simi-
larities can be observed with agreements concluded between the Vatican and various states, 
the difference between them is substantial, since the Vatican is a subject of international law 
and its agreements (concordats) are agreements between states.

The fact that, along with the determination of the utmost role and status of the Orthodox 
Church in Georgia, the Constitutional Agreement does not restrict the rights of other re-
ligions and does not endanger the freedom of faith and worship, has been considered the 
ultimate merit of the Constitutional Agreement9.

Article 1.3 of the Constitutional Agreement determines the legal status of the Church: 
„Church is a historically originated public legal person – a full legal public person recog-
nized by the State that exercise its activities according to the Ecclesiastical (Canon) Law, the 
Constitution of Georgia, the present Agreement, and Georgian legislation“10.

According to the above-mentioned article, the State of Georgia recognises the Church as 
„a historically originated public legal person“ not from the moment the Agreement is con-
cluded, but based on historical reality11, which is reflected in the preamble to this Agree-
ment as well: „The Autocephalous Orthodox Church of Georgia is an Apostolic See… It is 
Autocephalous since 5th century and its spiritual-administrative center and See is the City of 
Mtskheta; Patriarch’s other Cathedras are also Tbilisi and Bichvinta12“;

9. „The Constitutional Agreement of Georgia shall be in full compliance with the universally recognised principles and 
norms of international law, specifically in the area of human rights and freedoms“ (saqarTvelos konstitucia, 
saqarTvelos parlamentis uwyebebi, 31-33, 24.08.1995, muxli 8 (Constitution of Georgia, The Parliamen-
tary Gazette of Georgia, 31-33, 24.8.1995, Article 8)). The utmost merit of this document is the fact that some issues 
significant for both the Church and the State are regulated on the legislative level as well. For example, „The State shall 
acknowledge material and moral damage to Church during loosing state independence in XIX-XX centuries (especially 
in 1921-1990). Being factual owner of part of bereft property, the State shall take responsibility to partly compensate 
material damage“ (Article 11). A similar approach is well-known in some Eastern European countries where the law 
of restitution was adopted to return property confiscated during the communist era to the owner. In accordance with 
Articles 7 and 8 of the Constitutional Agreement, „The State shall recognize orthodox churches, monasteries (acting 
and non-acting), their remains and land premises they are built on all over Georgia to be in possession of Church. 
The State shall recognize ecclesiastic treasure protected by State security (kept at museums and treasury, those except 
owned privately) to be in possession of Church.“ In accordance with Article 10, „The State shall take responsibility to 
negotiate with other states on protection, care and ownership of all Georgian orthodox churches, monasteries, remains, 
other ecclesiastic buildings, and ecclesiastic items being on their territories“. According to this article, the State shall be 
obliged to negotiate with the relevant states „on protection, care and ownership“ of Georgian churches and monasteries 
being on their territories. The Legislative Herald of Georgia, LHG 116, 27.11.2002. https://matsne.gov.ge/ka/docu-
ment/view/41626?publication=0 (Last accessed on 12.5.2021).

10. The Legislative Herald of Georgia, LHG 116, 27.11.2002. https://matsne.gov.ge/ka/document/view/41626?publication=0 
(Last accessed on 12.5.2021).

11.	„The Georgian Orthodox Church is autocephalous. Unlike other religious organizations operating in Georgia, it is not 
a part of the Church located beyond boundaries of Georgia, but it is represented in the organizationally completed form 
in Georgia. Other confessions are only structural units of religious organizations located beyond boundaries of Georgia 
and accordingly, they are subordinated to their centers. Their possibility of independent action is restricted. At the same 
time, as compared to the Orthodox Church, their role in the history of Georgia is absolutely different. Therefore, there is 
no legal or historic ground for concluding a Constitutional Agreement with them“, joni xecuriani, saxelmwifo 
da eklesia, urTierTobis samarTlebrivi aspeqtebi. Tbilisi. 2013. 44-45 (Joni Khetsuriani, State and 
Church, Legal Aspects of Relations. Tbilisi. 2013. 44-45).

12. The Legislative Herald of Georgia, LHG 116, 27.11.2002. https://matsne.gov.ge/ka/document/view/41626?publication=0 
(last accessed on 12.5.2021).
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CHAPTER II

The role of the Georgian Orthodox Church has been crucial in the life of the Georgian nation 
throughout its history, not only from the standpoint of the enforcement of Her primary serv-
ices implying the inspiration of the Georgian nation with the saving faith, clothing the nation 
with divine light, and preserving the moral values which serve as a basis for the spiritual 
revival of the nation and its true union with the Lord, but also in terms of the protection of 
the state interests of the country, its territorial integrity and political stability. To clarify the 
aforementioned, the following significant facts shall be corroborated13:

In the 11th century, during the hostilities between Byzantium and Georgia, under the reign 
of Basil the Caesar and later his brother Constantine Parakimanos, the reason for the defeat 
of the Georgians was the betrayal committed by some of the nobles. When, during the cam-
paign of the Emperor Constantine, they marched on Trialeti and reached the Kldekari for-
tress, where the noblemen of King Giorgi I were encamped, some of the Georgian nobility 
sided with the Byzantine emperor and handed over their castles to him14. The defeated King 
of Georgia, Giorgi I, withdrew his troops from the battlefield as long as the Byzantines had 
numerical superiority.

In those dire circumstances, the responsibility of the protection of the country was assumed 
by the Georgian Bishops Saba of Tbeti and Ezra of Anchi. They built a large impregnable 
fortress named Sveti (the Pillar), which the Byzantine army could not conquer15. The chroni-
cler particularly emphasises the merit of both the Bishops of Tbeti and Anchi, who governed 
the defence of the country, and encouraged and inspired the defenders of the fortress, show-
ing them a personal example of loyalty to the homeland, and the valour of warriors: „And as 
true devoted martyrs of God, they were ready to suffer for their earthly born sovereigns and 
shed their blood as the Apostles have said, and so took courage“16.

The selfless efforts of the Church ministers halted the advance of the Byzantines and the 
great efforts of the Catholicos-Patriarch of All Georgia Melchizedek I (1010-1029), in terms 
of conducting diplomacy with the Byzantine emperor, produced the desired effect, so a peace 
treaty was concluded between Byzantium and Georgia (1025).

The best example of the harmonious relationship between the secular and ecclesiastical au-

13	���������������������������������������������������������������������������������������������������������������������  The words of Professor Dodona Kiziria (Indiana University, USA) on the special significance of the role of the Geor-
gian Church are of great interest: „The Georgian Orthodox Church represents much more than a symbol of faith for 
the Georgian nation. Even for those who do not consider themselves believers, the Church of Georgia is inextricably 
intertwined with the history and culture of Georgia in all aspects. Georgian toponyms, art, literature and language are 
imbued with the Orthodox faith, which represent the essence of the historic memory of Georgia. Diminishing and 
neglecting the role of the Georgian Orthodox Church equals the degrading of Georgian ethnic identity, destroying the 
historic memory of Georgians.“ saerTaSoriso forumi, „globalizacia da civilizaciaTa dialogi“. 
Tbilisi. 2004. 80 (International Forum, Globalization and Dialogue among Civilizations. Tbilisi. 2004. 80).

14.	 sumbat daviTisZe. ix. qarTlis cxovreba, mTavari redaqtori akad. roin metreveli. Tbilisi. 
2008. 374 (Sumbat Davitisdze. See The Georgian Chronicles, Editor-in-Chief Acad. Roin Metreveli. Tbilisi. 2008. 
374).

15. ix. qarTlis cxovreba, mTavari redaqtori akad. roin metreveli. Tbilisi. 2008. 374 (See The Geor-
gian Chronicles, Editor-in-Chief Acad. Roin Metreveli. Tbilisi. 2008. 374).

16.	 Ibid, pp. 374-375.
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thorities in Georgia is the Ruis-Urbnisi Church Council held in 1105, at which important deci-
sions were made concerning the upholding of the canon laws of the Church, as well as for the 
elimination of vices which had taken root within the Church. This served as a basis for the re-
vival of the Church, which would determine significantly the spiritual revival of the country, its 
progress and development. The appointment of the Metropolitan of Chkondidi to the position 
of the Mtsignobartukhutsesi (Royal Chancellor) speaks of the great authority of the Church.

It is noteworthy that the Ruis-Urbnisi Legal Decree pays special attention to the fact that the 
Holy Church of Georgia, since the day of Her establishment, has unwaveringly protected the 
sacred Orthodox faith17.

The Church of Georgia remained an institution of significant influence throughout the 14th-18th 
centuries. She often carried out legations of special importance in foreign affairs as well18. 

In the 15th century, when Georgia was split into principalities, and the integrity of the Geor-
gian nation and of the Church was facing a danger of division into parts by the actions of 
domestic or external forces, the Church of Georgia managed to maintain the unity of the 
Georgian nation and the integrity of the Church. The rulers of Meskheti fought for the in-
dependence of their principality and succeeded in the fight with King Giorgi VIII. They 
plotted to create a Church in Meskheti which would be independent from the Catholicate of 
Mtskheta. For this purpose, Qvarqvare the Atabeg (the Prince) of Samtskhe contacted the 
Patriarchates of Antioch and Jerusalem with a desire to enthrone the Bishop of Matskveri 
as Catholicos. In response, the Catholicos-Patriarch Davit III (1435-1439, 1443-1459) went 
to Meskheti, gathered the clergy who were in favour of secession from the Catholicate of 
Mtskheta and, as a historical source has it, punished them by excommunication and disal-
lowing them to wear the cross; but after they had repented, he demanded from them to swear 
allegiance to him. All the above-mentioned is reflected in one of the charters of Mtskheta19. 
As the outstanding Georgian historian Ivane Javakhishvili underscored, „That oath was at 
the same time an oath of integrity and unity of the State and Church of Georgia, therefore 
their conduct should have aroused sincere sympathy and joy among their contemporaries; as 
for history and descendants of those people, they cannot fail to appreciate their merit before 
the nation and country in all its depth“20.

In 1472, the Patriarchate of All Georgia opposed the scheme of the kings of the princi-

17.	 ix. didi sjuliskanoni, gamosacemad moamzades e. gabiZaSvilma, e. giunaSvilma, m. dolaqiZem, g. 
ninuam. Tbilisi. 1976. 549 (See Great Canon Law, prepared for publication by E. Gabidzashvili, E. Giunashvili, 
M. Dolakidze, G. Ninua. Tbilisi. 1976. 549).

18.  A clear example thereof is the fact that a truce between King Giorgi I of Georgia and Basil I, the Byzantine Emperor, 
was concluded through a major contribution of the Catholicos-Patriarch of Georgia, Melchizedek I. The personal mer-
its and authority of the Patriarch found favour with the enraged Byzantine emperor and a truce, albeit a difficult one, 
was concluded with Byzantium. The Catholicos-Patriarch Melchizedek was also able to obtain financial support from 
Byzantium for the construction of Georgian churches and monasteries.

19. ix. „qarTuli samarTlis Zeglebi“, t. III. Tbilisi. 1970. 242 (See Monuments of Georgian Law. Vol. III. 
Tbilisi 1970. 242).

20. ivane javaxiSvili, Txzulebani, t. III. Tbilisi. 1982. 285 (Ivane Javakhishvili, Works Vol. III. Tbilisi 
1982. 285).
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palities of Western Georgia and the Patriarch of Antioch and Jerusalem Michael to separate 
the Catholicates of Likht-Imereti and Abkhazeti from the Catholicate of Mtskheta, but they 
failed to deter this process; Ivane Javakhishvili wrote about it with heartache21.

In the 16th and 17th centuries, when Georgia had to face the fragmentation of the entire land 
into the smallest parts, the Church maintained the idea of unity throughout the independent 
principalities. These circumstances are manifestly reflected by the fact that, when it would 
come down to issues of entire national interests (for instance, the banning of the trade in 
slaves), the authorities of the Church of Georgia (the Church of East Georgia and West 
Georgia), working in principalities separated from the political standpoint, would take the 
most important decisions beneficial for the country together and by doing so they secured the 
unity of the Georgian nation and the integrity of the Church22.

The Church of Georgia, in concert with the State, has always striven to steadfastly safeguard 
the unity and stability of the country. In the 1560s, a Council was held in Bichvinta in the 
working process of which the Catholicos of Mtskheta participated as well. The document 
titled The Law of Catholicoses was adopted at this Council, in which the trade in slaves in 
West Georgia was strongly condemned. In 1758, with the participation of the Catholicos-
Patriarchs of Likhtimereti and All Georgia, another Council was held, which condemned 
once more the trade in slaves and expressed full support for King Solomon I of Imereti23.

In June 1790, the principalities of Georgia concluded a treatise, a bilateral agreement, the 
parties to which were the Kingdom of Kartli-Kakheti and the Kingdom of Imereti along with 
the principalities of Odishi and Guria. The Catholicos-Patriarch of Georgia Anton II and 
Solomon Lionidze, the Chancellor of King Erekle, played a great role in the preparation of 
the treatise. In the preamble of the treatise, it was remarked that the basis of the agreement 
was the national unity of Georgians24. Accordingly, the kings and princes of Georgia vowed 
the unity and mutual support between Upper and Lower Iberia (i.e. East Georgia and West 
Georgia). This document was signed by King Erekle II, King Solomon II, King Simon III of 
Guria and Grigol Dadiani.

On 14 October 2009, during the Svetitskhovloba celebration, with the blessing of the 
Catholicos-Patriarch of All Georgia Ilia II, the Treatise of the Unity of Iberians was renewed, 
in which the following was recorded: „As we, the residents of Iberia, the dwellers of Abk-
hazeti, Adjara, Guria, Tusheti, Imereti, Kakheti, Lazeti, Meskheti, Mtiuleti, Odishi, Racha-
Lechkhumi, Svaneti, Pshav-Khevsureti, Kartli, Khevi and Hereti, and those living beyond 

21. Ibid. pp. 336-340.
22.	„samarTali kaTalikozTa“, 1758 wlis gelaTis kreba (The Law of Catholicoses, Gelati Council of 1758). 

ix. mixeil rexviaSvili, imereTis samefo (1462-1810). Tbilisi. 1990. 51 (See Mikheil Rekhviashvili, 
Kingdom of Imereti (1462-1810). Tbilisi. 1990. 51).

23. sargis kakabaZe, dasavleT saqarTvelos saeklesio reformisaTvis solomon I-is dros. Tbili-
si. 1914 (Sargis Kakabadze, On the Reforms in the Church of West Georgia under the Rule of King Solomon I. Tbilisi. 
1914). 4; mixeil rexviaSvili, imereTis samefo (1462-1810). Tbilisi. 1990. 189 (Michael Rekhviashvili, 
Kingdom of Imereti (1462-1810). Tbilisi. 1990. 189).

24. ix. platon ioseliani, cxovreba giorgi mecametisa.Tbilisi. 1936. 18 (See Platon Ioseliani, The Life of 
Giorgi the Thirteenth. Tbilisi. 1936. 18).
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the boundaries of our State, are all descendants of one ancestor, have one language and 
culture distinguished by its diversity, all the sons of this land, united by kinship and brother-
hood, who care for it and everyone who supports it, declare publicly: We shall continue to 
strengthen our eternal unity and, in the name of the Almighty God, we vow to be loyal to 
Georgia and steadfastly support and love each other“25.

The initiative of His Holiness and Beatitude Ilia II on the creation of the new treatise, simi-
lar to the Treatise of 1790, was a response to anti-Georgian propaganda directed against the 
unity of the Georgian nation and aimed at its misrepresentation as a deliberately created 
unification of various ethno-religious groups (Svans, Megrelians, Lazi, Ajarians).

200 years later, this new treatise once again reminds society that our unity is necessary. The 
necessity of unity made our ancestors, the rulers of Kartli-Kakheti, Imereti, Guria, Odishi 
and Abkhazeti, decide to sign the Treatise of the Unity of Iberians to jointly surmount the 
challenges which the Georgian nation had to face.

It is quite obvious that the activities of the Georgian Orthodox Church unequivocally reveal 
Her harmonious relationship with the State. However, it is also noteworthy that throughout 
our history there have been exceptional cases of rivalry and confrontation between secu-
lar and ecclesiastical authorities26; these are only separate precedents, the generalisation of 
which cannot be condoned.

The harmonious relationship between the State and Church has been important at every 
stage of our history. Although this relationship was of a difficult and controversial nature 
in 1920-1970s, when the existence of the Georgian nation and the State of Georgia were in 
danger, despite the fact that atheistic ideology was completely unacceptable for the Church, 
along with Her primary mission, the protection of the country was of the utmost importance 
for the Church as well. This stance was clearly expressed in the beginning of the war, on 22 
June 1941, in an official statement issued on behalf of the Georgian Apostolic Church by the 
Catholicos-Patriarch of All Georgia, His Holiness and Beatitude Kalistrate27.

An important example of the protection of the freedom of the State and Church of Georgia 
is the Memorandum of the Catholicos-Patriarch of All Georgia Ambrosi addressed to the 

25.	 uwmidesi da unetaresi sruliad saqarTvelos kaTolikos-patriarqi ilia II, qadageba sveticx-
ovlobas, sveticxovlis sapatriarqo taZari, 14 oqtomberi, 2009 w. (The Catholicos-Patriarch of All 
Georgia, His Holiness and Beatitude Ilia II, Homily delivered on the day of the Svetitskhovloba celebration at the Patri-
archal Cathedral Svetitskhoveli, 14 October 2009). https://www.orthodoxy.ge/patriarqi/qadagebebi/2009/14-10-2009.
htm (Last accessed on 27.4.22).

26.	 In this respect, the 9th-10th centuries are interesting, when some of the ecclesiastical hierarchs believed that the ecclesi-
astical authority prevailed over the secular, even though the royal authorities, the Bagrationi dynasty, are the anointed. 
According to Giorgi Merchule, kings are the rulers of only this world, while Christ is the King of the entire visible and 
invisible world. This attitude is clearly manifested in the words of Saba of Ishkhani addressed to Bagrat Kurapalati (ix. 
giorgi merCule, Sromaa da moRuawebaa Rirsad cxorebisaa wmidisa da netarisa mamisa Cuenisa 
grigolisi, Cveni saunje, qarTuli mwerloba oc tomad, tomi I. 1960. 164 (see Giorgi Merchule, The 
Work and Career of the Worthy Life of Our Holy and Blessed Father Grigol, Our Treasure, Georgian Literature in 20 
volumes, Volume I. 1960. 164)).

27.	 gancxadebis sruli teqsti ix. k. kekeliZis sax. xelnawerTa erovnuli centri, k. cincaZis f. N 
77. 13 (See the full text of the Statement, K. Kekelidze Georgian National Centre of Manuscripts, K. Tsintsadze Branch 
of the Centre No.77. 13).
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participants of the International Conference of Genoa (April of 1922). The Patriarch be-
sought the participants to help Georgia and not to leave this land to face an atheistic regime 
all alone28.

In the 1990s, when the political situation reached extreme tension in Georgia, and the coun-
try was in danger of civil war, the Catholicos-Patriarch of All Georgia, His Holiness and 
Beatitude Ilia II, addressed the representatives of the political Government with a special 
letter: „The political tension in Georgia has reached its peak, the Georgians have confronted 
each other, we are facing the danger of bloodshed between brothers. But, this shameful fact 
should not take place. We should not commit a terrible sin before God and before our nation. 
I call for an urgent dialogue, which should be started immediately in order to resolve all dis-
putes in a peaceful manner. If it is your wish, I am ready to take part in it“29.

In 1993, when conflict escalated in the territory of Abkhazeti, His Holiness and Beatitude 
Ilia II sent special letters to the Secretary General of the UN, the Ecumenical Patriarch of 
Constantinople, the Pope, the President of the Russian Federation, the Patriarch of Moscow 
and All Russia, in which he called for an impartial and fair assessment of the circumstances 
in Abkhazeti and for the taking of immediate measures to stop the bloodshed30.

In the 1990s, the universal recognition of the historical autocephaly of the Georgian Or-
thodox Church (4 March 1990) was largely the achievement of the Catholicos-Patriarch of 
All Georgia Ilia II31. The revival of the Church, as well as the development of theological 
education and science and the spiritual strengthening of the Georgian nation, started on the 
very day of his enthronement. In general, it is noteworthy that the leaders of the Church of 
Georgia have always been guided by two main principles: 1. the impeccable protection of 
the Holy Orthodox faith and indefatigable service to the Georgian nation; 2. to be minister 
to Georgian statehood. This attitude is manifested throughout the period of the ministry 
of the Catholicos-Patriarch of All Georgia, His Holiness and Beatitude Ilia II in our time, 
whose merit before the country and the nation is special in many respects. It can be stated 
unequivocally that during his incumbency, the Holy Church of Georgia regained Her special 
authority among the local Orthodox Churches of the world. The role of the Church has re-
mained important up to now in the life of the Georgian nation and, despite the opposition of 
anti-ecclesiastical forces and their attempt at discrediting the Church, She continues to work 
tirelessly for the spiritual sanctification, enlightenment, unification, revival and salvation of 
the Georgian nation, in accordance with Her divine mission. The opposing forces, which 
contend with the Church, will not be able to hinder the work She performs for her flock.

28. memorandumis teqsti ix. saqarTvelos sapatriarqos arqivi, ambrosi xelaias saqme, N 1549 (See the 
text of the Memorandum, Archives of the Patriarchate of Georgia, Case of Ambrosi Khelaia, No 1549).

29. saqarTvelos sapatriarqos arqivi, sab. N 6870 (Archives of the Patriarchate of Georgia, Doc. No 6870).
30.	 saqarTvelos sapatriarqos arqivi, sab. N 7191 (Archives of the Patriarchate of Georgia, Doc. No 7191).
31. �����������������������������������������������������������������������������������������������������������������„Tomos of Recognition and Official Approbation of the Autocephaly of the Very Holy Church of Georgia“, in accord-

ance to which the Ecumenical Patriarchate recognised the autocephaly and independent structure of the Orthodox 
Church of Georgia. In the Tomos signed by His All-Holiness Demetrios, the Church of Georgia is recognised as the 
Church of patriarchal dignity. The title of the Patriarch is: „Archbishop of Mtskheta and Tbilisi and Catholicos-Patriarch 
of All Georgia“.
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CONCLUSION

In conclusion, it can be stated that the model of cooperation of the Church with the State 
(which implies a harmonious relationship between these two entities) is of the utmost im-
portance in the example of Georgia, since the classic models of Caesaropapism or Papoc-
aesarism existent worldwide have never taken hold in the country. It is also an indisputable 
fact that the role of the Georgian Orthodox Church is utterly special in the life of our nation, 
which always protected and continues to protect the teachings of the Church, the Holy Or-
thodox doctrine, which is of essential significance, and the Holy Church has always exhib-
ited the greatest support for the Georgian state. On 14 October 2002, the signing of a Con-
stitutional Agreement between the Church and State was of the utmost importance in the life 
of the Church and the nation. The Agreement is a legal document and regulates all important 
issues in the relationship between the Church and the State.
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terorizmis cnebis gansazRvreba  

masTan warmatebuli 

brZolis mniSvnelovani winapiroba

daviT sujaSvili

grigol robaqiZis saxelobis universitetis 

asocirebuli profesori, sajaro mmarTvelobis doqtori

referati. 1798 wels gamocemul Académie Française-is leqsikonis danarTSi 

pirvelad dafiqsirda ,,terorizmis“ oficialuri ganmarteba, romlis mixedviT, 

,,terorizmi“ niSnavda „teroris mmarTvelobas“1. magaliTad ki moyvanili iyo 

robespieris mmarTvelobis meTodi, rac revoluciis mtrebis mimarT sastik 

mopyrobaSi mdgomareobda. es meTodi gadamdebi aRmoCnda opoziciisTvisac, 

romelic politikuri miznis misaRwevad terors Tavs ar aridebda. parizis 

komunis xanmokle mmarTvelobis dros (1871 weli) farTod gamoiyeneboda te

rorizmis erT-erTi ZiriTadi Semadgeneli elementi – mZevlebis ayvana2.

sakvanZo sityvebi: terorizmi, globaluri safrTxe, adamianis uflebebi

definicia – gavrcelebuli midgomani

miuxedavad imisa, rom „teroris mmarTveloba“ iyo safrangeTis mTavro

bis qmedebebis Sedegi, Tanamedrove gagebiT, termini „terorizmi“ aRniS
navs adamianebis mkvleloba/ganadgurebas samTavrobo an arasamTavrobo 
politikuri aqtorebis mier, sxvadasxva, rogorc wesi, politikuri mize
zebiT. aRniSnuli interpretacia gavrcelda 1870-ian wlebSi, rusi radi
kalebis mier3, romlebic socialur-politikuri brZolis sawarmoeblad 
ufro efeqtian saSualebad teroristul qmedebebs miiCnevdnen. 

Tanamedrove samecniero literaturaSi termini „terorizmis“ 200-ze 

meti ganmartebidan, daaxloebiT 90 xSirad gamoiyeneba sxvadasxva qvey

1. 	 Système, régime de la terreur – es aris politikuri mmarTvelobis erT-erTi forma, rodesac xeli-
suleba politikuri opoziciis mimarT iyenebs Zaladobriv meTodebs.

2. 	 daviT sujaSvili, saxelmwifo terorizmis zogierTi formis istoriuli aspeqtebi, Jurnali 
„saistorio vertikalebi“, №34, Tb. 2016,  234.

3. 	 kvlevaSi gaanalizebulia „terorizmis“ asobiT oficialuri da akademiuri ganmartebis 
ZiriTadi komponentebi.
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nis saxelmwifo uwyebebis mier. leidenis  universitetis (niderlandebi),  
mkvlevrebis, aleqs Smidis da albert iongmanis mier, 1988 wels Catare
buli kvlevis mixedviT4, ganmartebebSi figurirebs: Zaladobis koncef
cia – 83.5%, politikuri miznebi – 65%, SiSis da teroris warmoqmna – 51%, 
TviTneboba da  samizneebis ganurCevlad SerCeva – 21%, mSvidobiani mo
saxleobis winaaRmdeg, neitralurad ganwyobili pirebis an ucxo qveynis 
moqalaqeebis winaaRmdeg mimarTuli qmedebebi – 17.5%5.

Tel-avivis universitetis profesoris, ariel meraris mier 1993 wels Cata
rebulma kvlevam aCvena, rom aSS-Si, did britaneTsa da germaniaSi  samarT
lebriv ganmartebebSi ikveTeba terorizmis sami saerTo elementi, kerZod: 

Zaladobis gamoyeneba;

politikuri miznebi;

Zaladobrivi qmedebebis Sedegad samizne jgufebSi panikuri SiSis danergva6.

wlebis manZilze sxvadasxva kvleviTi centrebi da calkeuli eqspertebi 
cdilobdnen ganesazRvraT, Tu ra aris „terorizmi“, Tumca terologiaSi 
(mecniereba terorizmis Sesaxeb), universaluri da sayovelTaod misaRebi 
ganmarteba, jer kidev ar arsebobs. msoflio istoriaSi terorizmis sxva
dasxva formiT gamovlenis mravali faqtis miuxedavad, dReisaTvis tero
logia, rogorc mecniereba, ar aris sakmarisad ganviTarebuli. ,,teroriz
mis“ samarTlebriv ganmartebasTan dakavSirebiTac ki  samecniero wreebSi 
ar aris Camoyalibebuli saerTo azri. Tu terologebis erTi nawili miiC
nevs, rom saWiro ar aris terorizmis universaluri gansazRvrebis SemuSa
veba da sakmarisia mxolod ramdenime mniSvnelovan aspeqtze SeTanxmeba, te
rologTa meore nawilisTvis ,,terorizmis“ srulyofili gansazRvrebis 
SemuSaveba aris terorizmTan warmatebuli brZolis winapiroba7.

qvemoT CamoTvlilia  calkeuli mecnierebisa da instituciebis zogier
Ti yvelaze gavrcelebuli gansazRvreba:

uolter ze’ev laqiori (gamoCenili amerikanisti – politologi): 

„terorizmi aris Zaladoba an Zaladobis gamoyenebis muqara, brZolis me
Todi, an garkveuli miznebis miRwevis strategia... terorizmis mizania, 
daundobeli da arahumanuri  qmedebiT, msxverpli Caagdos panikuri SiSis 

4.  	Schmid A. P., Jongman A.J., Political Terrorism. Amsterdam: North Holland Publishing Company, 1988, 5-6.
5.  	Chaliand G., Blin A., The History of Terrorism From Aniquity To Al Qaeda. London: University Of California 

Press, Ltd., 2007, 14.
6. 	 daviT sujaSvili,  saerTaSoriso terorizmis anatomia da saqarTvelo. Tb., (2018), gamomcem-

loba „saari“.
7. 	 wyaro: http://www.unodc.org  (23.04.2016).
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mdgomareobaSi... sajaro qmedebebi teroristuli strategiis aucilebe

li faqtoria“.

brius hofmani (aSS-is jorjTaunis universitetis analitikosi): „te

rorizmi politikuria miznebiTa da motivebiT, Zaladobrivi qmedebiT,  

Sors mimavali fsiqologiuri zewolis amocanebiT, gaTvlilia  ara 
uSualo msxverplze, aramed samizne jgufebze“.

aleqs Smidi da albert iongmani (niderlandebis leidenis universite
tis mkvlevrebi): „terorizmi aris politikuri miznebisTvis, permanen
tuli SiSis momgvreli Zaladobrivi qmedebebi, Cadenili nawilobriv an 
mTlianad gasaidumloebuli individis, jgufis, an saxelmwifo struqtu
ris mier, romlis drosac, gansxvavebiT sisxlis samarTlis danaSauli

sagan, Zaladobis pirdapir samiznes ar warmoadgens uSualo msxverpli, 
aramed gaTvlilia konkretuli mesijebis gavrcelebisa da mosaxleobis 
farTo masebSi SiSis daTesvaze“. 

devid rapoporti (aSS-is kaliforniis universitetis politologiis 

profesori): „terorizmi aris Zaladobis gamoyeneba xalxis cnobiereba
Si garkveuli simpaTiisa da/an SiSis grZnobebis provocirebisaTvis“. 

iona aleqsanderi (aSS-is kolumbiis universitetis profesori, eqsper

ti terorizmis sakiTxebSi): „terorizmi warmoadgens sazogadoebis da
Sinebas da politikuri miznebis misaRwevad Zaladobis gamoyenebas Sem
TxveviTi samoqalaqo samizneebis mimarT.“

erTa ligis konvenciis ganmarteba (1937):  „teroristul aqtad iTvleba 

yvela is danaSaulebrivi qmedeba, romelic mimarTulia saxelmwifos 

winaaRmdeg da miznad isaxavs calkeul pirTa, pirTa jgufis an farTo 
sazogadoebis cnobierebaSi warmoqmnas teroris SiSi“.

evropuli kavSiris Sefaseba: „terorizmi aris qmedeba, romlis mizans 
warmoadgens sazogadoebis daSineba, mTavrobebsa da saerTaSoriso or
ganizaciebze ukanono zegavlenis moxdena, qveynebisa da demokratiuli 
institutebis ganadgureba“.

aSS-is Tavdacvis departamentis ganmarteba: „terorizmi warmoadgens po
litikuri, religiuri an ideologiuri miznebis misaRwevad ukanono Za
ladobis mizandasaxul gamoyenebas, an SiSis dasanergad misi gamoyenebis 
muqaras mTavrobasa da sazogadoebaze zegavlenis mosaxdenad“.

kofi anani (gaeros yofili generaluri mdivani): „terorizmi aris glo

baluri safrTxe, globaluri efeqtebiT... Tavisi bunebidan gamomdina
re, es aris samarTlis, wesrigis da adamianis fundamenturi principebis 
xelyofa“.
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aSS-is saxelmwifo departamentis ganmarteba: „qveerovnuli da faruli 
elementebis mier sazogadoebaze zegavlenis moxdenis mizniT dagegmili 
Zaladoba arasaomari – samoqalaqo samizneebis winaaRmdeg“.

aSS-is centraluri sadazvervo saagento: „terorizmi aris: Zaladobis 
winaswar dagegmili da araimpulsuri aqti; qmedeba, romelic gamiznulia 
politikuri wesrigis Sesacvlelad. qmedeba, romelic mimarTulia samoqa
laqo pirebis winaaRmdeg da xorcieldeba qveerovnuli dajgufebis mier“.

aSS-is gamoZiebis federaluri biuro: „terorizmi aris ukanono Zalado

ba adamianis an sakuTrebis winaaRmdeg imisaTvis, raTa daaSinos da aiZu
los saxelmwifo, samoqalaqo sazogadoeba an nebismieri sxva fizikuri 
Tu iuridiuli piri, politikuri an socialuri miznebis mxardasaWerad“.

arabuli konvencia terorizmis aRkveTis Sesaxeb8: „terorizmi aris nebis
mieri aqti an Zaladobis muqara, miuxedavad misi motivebisa an miznebisa, 
romelic individualuri an koleqtiuri formiT mimarTulia sazogado
ebaSi SiSis dasanergad, fizikuri zianis misayeneblad an sicocxlis, Ta

visuflebisa da usafrTxoebis xelyofis mizniT.  aseve yvela is qmedeba, 
romlis Sedegad safrTxe emuqreba garemos, kerZo da sajaro sakuTrebas 
da erovnul resursebs“.

faqtia, rom terorizmi ar warmoadgens mxolod Zaladobas. Zaladobis 
formis miuxedavad – iqneba es afeTqeba, mkvleloba Tu TviTmfrinavis ga
taceba, teroristebis moqmedebis miRma yovelTvis imaleba konkretuli 
strategia politikuri miznis misaRwevad. terorizmi ar aris SemTxvevi

Ti, moumzadebeli an brma aqti. is aris mSvidobiani mosaxleobis winaaRm
deg mimarTuli, winaswar kargad gaTvlili Zaladoba. 

terorizmis mravalwaxnagianobas mianiSnebs 1974 wels, palestinis gama
Tavisuflebeli organizaciis lideris, iasir arafatis mier gaerTiane

buli erebis organizaciaSi sityviT gamosvlisas gakeTebuli gancxadeba: 
,,is, vinc erTi adamianisTvis teroristia, meore adamianisTvis – Tavisuf

lebisTvis mebrZolia“9. 

saerTSoriso Tanamegobrobas istoriulad hqonda mizani, Camoeyalibe

bina ,,terorizmis“ saerTSoriso ganmarteba. 1937 wels, erTa ligam Sei

8. 	 aRniSnul mosazrebas amyarebs 2001 wlis 21 dekembers, palestinaSi Catarebuli sazogadoebrivi 
azris kvleva. gamokiTxul palestinelTa 98,1%-ma  miiCnia, rom 1994 wels hebronSi, al ibrahimis 
meCeTSi, barux goldSteinis mier 29 palestinelis mkvleloba unda Sefasdes rogorc „tero
rizmi“, xolo imave respodentTa 82,3% ar daeTanxma an kategoriulad ar daeTanxma mosazrebas, 
rom Tel-avivis delfinariumSi TviTmkvleli palestinelis mier ganxorcielebuli afeTqeba, 
romlis Sedegadac  daiRupa 21 axalgazrda ebraeli, Sefasades, rogorc „terorizmi“.

9. 	 Thomas Weatherall, „The Status of the Prohibition of Terrorism in International Law: Recent Development“, 
Georgetown Journal of International Law, Vol. 45,  2015, 591.
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muSava terorizmis prevenciisa da represiis (dasjis) Sesaxeb konvencia, 
romlis mixedviTac unda Seqmniliyo saerTSoriso sisxlis samarTlis 
sasamarTlo, terorizmSi braldebuli pirebis gasamarTlebis iurisdiq
ciiT10. konvenciis miReba iyo 1934 wels marselSi safrangeTis sagareo 
saqmeTa ministrisa da iugoslaviis mefis mkvlelobis erTgvari pasuxi. 
konvencia miznad isaxavda teroristuli aqtis  definiciasa da misi gan
xorcielebis sanqcirebas, Tumca monawile wevri qveynebis mxridan araer
Tsulovani damokidebulebisa da azrTa sxvadasxvaobis gamo, konvencia 
ZalaSi ar Sevida. swored aqedan iRebs saTaves terorizmis samarTlebri

vi ganmartebis sirTule11.

terorizmis cnebis iuridiuli gansazRvrebis pirveli mcdeloba dafiq
sirda q. briuselSi gamarTul sisxlis samarTlis kanonmdeblobis uni
fikaciis me-3 saerTaSoriso konferenciaze12. warmodgenili rezoluci

is pozicia naTlad ikiTxeba mis pirvelive muxlSi: 

„muxli 1. iseTi saSualebebis mizanmimarTuli gamoyeneba, romelTac Se
uZlia warmoSvan saerTo safrTxe, yovel jerze dadgenili iqneba maSin, 
rodesac braldebuli Caidens qmedebas, romelic safrTxes uqmnis si
cocxles, sxeulis xelSeuxeblobas, adamianis janmrTelobas, an qmede
bas, romelic safrTxes uqmnis faseuli sikeTeebis ganadgurebas, kerZod: 

xanZris mizanmimarTuli gaCena, afeTqeba, datborva, mxuTavi da momakvdi
nebeli nivTierebebis gavrceleba, iseTi signalebis, farnebis, nagebobe
bis an mowyobilobebis ngreva da mwyobridan gamoyvana, romlebic gamoi
yeneba xanZris Casaqrobad da adamianTa gadarCenisaTvis; 

transportis, komunikaciebis, rkinigzis, telegrafis, telefonis, fos
tis normaluri muSaobis TviTneburi Seyovneba, hidravlikuri danadga
rebis, ganaTebis, gaTbobis an sazogadoebrivi moxmarebisa da daniSnule

bebis sagnebis mwyobridan mizanmimarTuli gamoyvana; 

sasmeli wylis an pirveladi aucileblobis sakvebis wabilwva, gafuWeba 
an mowamvla, infeqciuri daavadebebis, epidemiebis an miwaTmoqmedebisa da 
satyeo meurneobisaTvis pirveladi mniSvnelobis mcenareTa daavadebebis 
gamowveva an gavrceleba.“. 

meore msoflio omis Semdeg, kerZod, 1971 wlis 2 Tebervals, saxelmwifo

ebi kvlav daubrundnen terorizmTan brZolis samarTleblivi meqanizmis 

10. Viridiana Molinares Hassan, „Terrorismo: Registros Juridícos y debates doctrinales“ in Joan Lluís Pérez Francesch,  
Viridiana Molinares Hassan, EN defensa del Estado de Derecho, Esstudios sobre las tensiones entre la seguridad y 
la libertad en el mundo de hoy, Universidad del Norte Editorial, 2016, 193-194.

11. Saul B., Attempts To Define „Terrorism“ In International Law. Netherlands International Law Review., 2005, 59.
12. Convention to Prevent and Punish the Acts of Terrorism, February 2, 1971. http://www.oas.org (25.04.2016).
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SemuSavebas. kerZod, miRebul iqna pirveli saerTaSoriso konvencia „te
roristuli aqtebis prevenciisa da dasjis Sesaxeb“. konvenicia exeba te
roristul aqtebs, romlebic Cadenilia adamianebis winaaRmdeg, rac gaT

valiswinebulia qveynebis sisxlis samarTlis kodeqsebiT, Tumca atare
ben saerTaSoriso xasiaTs13. konvenciiT gaTvaliswinebulia iseTi dana
Saulebi, rogoricaa: mkvleloba, gataceba, gamoZalva da aseve adamianis 
ZiriTadi uflebebis xelyofa.

1972 wlis dekemberSi, gaeros generalurma asambleam miiRo N3034 rezo
lucia terorizmisa da sxva formis Zaladobis Sesaxeb14/15.  

gaeros generaluri asambleis 28-e sesiaze, „saerTaSoriso dacviT mosar
geble pirebis winaaRmdeg Cadenili danaSaulebis aRkveTisa da damnaSave
Ta dasjis Sesaxeb“ miRebuli konvenciiT,  diplomatiuri imunitetis mqo
ne pirebze axali samarTleblivi reJimi gavrcelda.

terorizmis winaaRmdeg saerTaSoriso konvencia aseve SemuSavebul iqna 
evropis sabWos mier, 1977 wlis 27 ianvars, q. strasburgSi16.

saerTaSoriso samarTleblivi teqstebis SemuSavebas ar gadauWria tero
rizmis ganmartebasTan dakavSirebuli problemebi. „terorizmis“ cnebis 
universaluri gansazRvrebis SemuSavebis sakiTxi dRemde dRis wesrigSia.

daskvna

SesaZlo terorizms Semdegi ganmarteba mivceT: terorizmi es aris kanon
sawinaaRmdego qmedeba, romlis mizans warmoadgens sazogadoebaSi SiSis 
danergviT politikuri miznis miRweva.

teroristuli organizacia – ukanono, araoficialurad moqmedi organi
zaciaa, romelic ZiriTadad, Sedgeba teraqtis dagegmvis, misi momzadebi
sa da uSualo Semsrulebeli rgolebisagan. teroristul organizacias, 
SesaZloa, hqondes sxvadasxva saxis struqturuli mowyoba, magaliTad: 

ierarqiuli (identificirebadi – vertikaluri struqtura);

horizontaluri (struqtura, sadac liderebi Znelad identificireba

dia da ar TamaSoben mTavar rols);

13.	 rac iwvevs udanaSaulo adamianebis daRupvas an safrTxes uqmnis maT fundamentur uflebebs.
14.	 gaeros N3034  rezoluciis me-9 punqtis Sesabamisad, 1973 wels Seiqmna saerTaSoriso ter-

orizmis winaaRmdeg brZolis specialuri komiteti.

15. European convention on the Suppression of Terrorism, https://rm.coe.int/16800771b2 (27.04.2016).
16.	 magaliTad: 1917 wels teroristulma organizaciam, socialist-revolucionerebis (eserebis) 

saxeliT, mniSvnelovani roli iTamaSa ruseTis xelisuflebaSi bolSevikebis mosvlaSi.
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17.	magaliTad: 1917  wels teroristulma organizaciam, socialist-revolucionerebis (eserebis) 
saxeliT, mniSvnelovani roli iTamaSa ruseTis xelisuflebaSi bolSevikebis mosvlaSi.

qseluri (struqtura, sadac organizacia SesaZloa Sedgebodes ro

gorc erTmaneTisgan damoukidebeli jgufebis, ise damoukideblad moq

medi teroristebisgan (e.w. „martoxela mgeli“).  

xSir SemTxvevaSi, terorizmi moicavs Zalis asimetriul gamoyenebas. 

asimetriuli omi warimarTeba uTanasworo mxareebs Soris, sadac nakle

bad Zlieri Zala, omis wesebis daucvelad, Tavs esxmis ufro Zlier Za
las, radganac igi apriori ver gaimarjvebs pirdapir sabrZolo qmedebebSi. 

terorizmis warmoSobasa da ganviTarebas xels uwyobs rTuli socialu

ri, ekonomikuri, ideologiuri Tu politikuri problemebis nakrebi.   te
roristebi TviTon sakmaod iSviaTad modian xelisuflebaSi, magram rig 
SemTxvevebSi xels uwyoben xelisuflebaSi iseTi pirovnebebisa Tu Zale

bis mosvlas, romlebic, saboloo jamSi, rogorc wesi, maTze met eqstre
mistebad gvevlinebian17.
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THE SUCCESSFUL FIGHT AGAINST IT 

Davit Sujashvili
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Abstract. The first official definition of the term ‘terrorism’ was provided in the supplement for 
the Académie Française dictionary published in 1798, which defined „terrorism“ as a „system, or 
regime of terror“1, Robespierre’s method of governance was given as an example, which entailed 
cruel treatment of the enemies of the revolution. That method turned out to be contagious for the 
opposition as well, which had not restrained from terror in order to achieve its political goals. During 
the brief reign of the Paris Commune (in 1871), one of the main elements of terrorism, namely 
hostage taking, was widely used2.

Keywords: terrorism, global threat, human rights

DEFINITION – WIDESPREAD APPROACHES

Although the ‘reign of terror’ was a product of the actions of the government of France, in 
modern times, the term ‘terrorism’ denotes the killing/destruction of humans by governmental 
or non-governmental political actors for various, usually political, reasons. The above 
interpretation was spread in the 1870s by Russian radicals3, who considered terrorism to be 
a more effective means for carrying out social and political fight. 

Out of more than 200 definitions of the term „terrorism“ that exist in modern discourse, 
about 90 are often used by the state agencies of different countries. According to research 
conducted in 1988 by Alex P. Schmid and Albert J. Jongman, two researchers at the 
University of Leiden (The Netherlands)4, the definition of ‘terrorism’ implies: the concept of 

1.	  „Système, régime de la terreur“ – it is one of the forms of political governance, when government uses violent methods 
against its political opposition.

2.	  Sujashvili, D. (2016) Historical Aspects of Certain Forms of State Terrorism. Journal Historical Verticals, No 34, Tbi-
lisi, p. 234.

3.	  Sergey Nechayev (1847-1882), a famous Russian nihilist, revolutionary, and one of the first representatives of Russian 
revolutionary terrorism.

4.	  The study analyses the main components of hundreds of official and academic definitions of the term ‘terrorism’.
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violence – 83.5 %; political goals – 65 %; causing fear and terror – 51 %; arbitrariness and 
indiscriminate targeting – 21 %; and the victimization of civilians, non-combatants, neutrals, 
or outsiders – 17.5 %5.

•	 Research conducted in 1993 by Ariel Merari, a professor at Tel Aviv University, showed 
that the legal definitions of „terrorism“ used in the United States, Great Britain, and Ger-
many, have three common elements, namely: use of violence;

•	 political objective;

•	 the aim of propagating fear in a target population6.

For years, different research centres and experts have been trying to define what ‘terrorism’ 
is, however there is not a universal and generally accepted definition in terrorology (the 
study of terrorism) yet. Despite many facts of terrorism expressed in different forms in 
world history, at present terrorology, as an academic field, is not sufficiently developed. No 
common opinion has been formed among academics even regarding the legal definition of 
„terrorism“. While some terrorologists believe that it is not necessary to develop a universal 
definition of „terrorism“ and it is enough to agree only on a few important aspects, others 
believe that the development of a comprehensive definition of „terrorism“ is a precondition 
for the successful fight against terrorism7.

Some of the most widespread definitions by certain academics and institutions are listed 
below:

Walter Ze’ev Laqueur (a famous Americanist and political scientist): „terrorism is the use 
or threat of violence, a method of combat or a strategy to achieve certain goals... its aim is 
to induce a state of fear in the victim... it is ruthless and does not conform to humanitarian 
norms, and publicity is an essential factor in terrorist strategy“.

Bruce Hoffman (analyst at Georgetown University, United States of America): „terrorism is 
ineluctably political in aims and motives, violent – or, equally important, threatens violence, designed 
to have far-reaching psychological repercussions beyond the immediate victim or target...“

Alex Schmid and Albert Jongman (researchers at the University of Leiden, The Netherlands): 
„terrorism is an anxiety-inspiring method of repeated violent action, employed by (semi-)clandestine 
individual, group, or state actors, for ... political reasons, whereby – in contrast to assassination – the 
direct targets of violence are not the main targets. The immediate human victims of violence... serve 
as message generators“.

David C. Rapoport (professor of political science at the University of California, the United States 
of America): „terrorism is the use of violence to provoke consciousness, to evoke certain feelings of 
sympathy and revulsion“.

5.	  Schmid, A. P., Jongman, A.J. (1988) Political Terrorism. Amsterdam: North Holland Publishing Company, pp. 5-6.
6.	  Chaliand G., Blin A. (2007) The History of Terrorism: from Antiquity to Al Qaeda. London: University of California 

Press, Ltd., p. 14.
7.	  Sujashvili, D. (2018) The Anatomy of International Terrorism and Georgia. Tbilisi, Publishing House Saari.
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Yonah Alexander (professor at Columbia University, United States of America): „terrorism is the use 
of violence against random civilian targets in order to intimidate or to create generalized pervasive 
fear for the purpose of achieving political goals“.

The definition of „terrorism“ in the Convention of the League of Nations (1937): „terrorist acts are 
all criminal acts directed against a State and intended or calculated to create a state of terror in the 
minds of particular persons or a group of persons or the general public“.

The assessment by the European Union: terrorism is an act that aims to seriously intimidate a 
population; or unduly compel a Government or international organisation to perform or abstain from 
performing any act; or to destruct countries and democratic institutions.

The United States Department of Defense defines terrorism as: „the calculated use of unlawful violence 
or threat of unlawful violence to inculcate fear; intended to coerce or to intimidate governments or 
societies in the pursuit of goals that are generally political, religious, or ideological“.

Kofi Annan (a former Secretary-General of the United Nations): „terrorism is a global threat 
with global effects; ... By its very nature, terrorism is an assault on the fundamental principles 
of law, order, human rights, ...“

The United States Department of State defines terrorism as: „premeditated, politically motivated 
violence perpetrated against non-combatant targets by subnational groups or clandestine state agents“.

The Central Intelligence Agency (CIA) of the United States defines terrorism as: premeditated and 
non-impulsive act of violence; an act designed to change political order; an act perpetrated against 
civilians that is carried out by subnational groups.

The Federal Bureau of Investigation (FBI) of the United States defines terrorism as: „the unlawful 
use of force or violence against persons or property to intimidate or coerce a government, the civilian 
population, or any segment thereof, in furtherance of political or social objectives“.

The Arab Convention for the Suppression of Terrorism defines terrorism as8: „any act or threat of 
violence, whatever its motives or purposes, that occurs in the advancement of an individual or 
collective criminal agenda and seeking to sow panic among people, causing fear by harming 
them, or placing their lives, liberty or security in danger, or seeking to cause damage to the 
environment or to public or private installations or property or to occupying or seizing them, 
or seeking to jeopardize national resources“.

Actually terrorism is not only violence. Regardless of the form of violence, whether it is an explosion, 
killing, or hijacking a plane, there is always a specific strategy behind the terrorists’ actions to achieve 
a political objective. Terrorism is not a random, uncalculated, or blind act. It is premeditated violence 
perpetrated against civilians.

The statement made by Yasser Arafat, the leader of the Palestine Liberation Organization, during his 

8.	  Source: http://www.unodc.org (Accessed: 23 April 2016).
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speech before the United Nations in 1974 also refers to the versatility of terrorism. He stated: „(O)ne 
man’s terrorist is another man’s freedom fighter“9. 

Historically, the goal of the international community has always been to develop an 
international definition of terrorism. In 1937, the League of Nations drafted the Convention 
for the Prevention and Punishment of Terrorism, according to which the International 
Criminal Court would be established with the jurisdiction to convict persons accused of 
terrorism10. The adoption of the Convention was a response to the assassination of the 
Foreign Minister of France and the King of Yugoslavia in Marseille, in 1934. The purpose 
of the Convention was to define a terrorist act and to sanction it, however, due to the non-
unanimous attitude and difference of opinions of the participating member countries, the 
convention did not enter into force. That is where the complexity of the legal definition of 
terrorism originates11.

The first attempt at a legal definition of the concept of terrorism was made at the 3rd 
International Conference for the Unification of Criminal Law, held in Brussels12. The position 
of the resolution is clearly reflected in its very first article: 

Article 1 – The intentional use of means capable of producing a common danger shall be 
established each time an accused person commits an act that threatens human life, physical 
integrity, or health, or an act that threatens to destruct valuable goods, namely: 

•	 intentional starting of fire, explosion, flooding, spread of flammable and dangerous sub-
stances, destruction and breakdown of signalling devices, flashlights, buildings or devices 
that are used for extinguishing fire and saving people; 

•	 arbitrary delay in the normal operation of transport, communications, railway, telegraph, 
telephone, and post, or intentional breakdown of hydraulic installations, lighting, heating, 
or objects of public use and designation; 

•	 contamination, deterioration or poisoning of drinking water or basic foodstuffs, or caus-
ing or spreading infectious diseases, epidemics, or diseases of plants of primary impor-
tance for agriculture and forestry.

After World War II, namely on 2 February 1971, the states resumed the development of a legal 
mechanism for fighting against terrorism. In particular, the first international Convention 

9.	  This opinion is also supported by a public opinion poll conducted in Palestine on 21 December 2001. 98.1% of the 
surveyed Palestinians agreed that the killing of 29 Palestinians by Baruch Goldstein in Hebron, at al Ibrahimi mosque, 
in 1994, should be called terrorism, whereas 82.3% of the same respondents disagreed or strongly disagreed that the 
killing of 21 Israeli youths by a Palestinian who blew himself up at the Tel Aviv Dolphinarium should be called terror-
ism.

10.	 Weatherall, Th. (2015) The Status of the Prohibition of Terrorism in International Law: Recent Development. George-
town Journal of International Law, Vol. 45, p. 591.

11.	  Molinares Hassan, V. (2016) Terrorismo: Registros Juridícos y debates doctrinales in Joan Lluís Pérez Francesch. 
Molinares Hassan, V. EN defensa del Estado de Derecho, Esstudios sobre las tensiones entre la seguridad y la libertad 
en el mundo de hoy, Universidad del Norte Editorial, pp. 193-194.

12.	 Saul, B. (2005) Attempts to Define ‘Terrorism’ In International Law. Netherlands International Law Review, p. 59.
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to Prevent and Punish the Acts of Terrorism was adopted. The Convention covers acts of 
terrorism committed against persons, as provided for by the criminal codes of the countries, 
that are of international nature.13 The Convention covers crimes such as: murder, kidnaping, 
extortion, and violation of fundamental human rights.

In December 1972, the General Assembly of the United Nations adopted Resolution No 
3034 on terrorism and other forms of violence14/15.

At the 28th session of the General Assembly of the United Nations, under the Convention 
on the Prevention and Punishment of Crimes against Internationally Protected Persons, 
including Diplomatic Agents, a new legal regime was applied to persons with diplomatic 
immunity.

An international convention on terrorism was also drawn up by the Council of Europe on 27 
January 1977, in Strasbourg16.

Problems related to the definition of terrorism were not solved by drawing up international 
legal instruments. The issue of developing a universal definition of the concept of ‘terrorism’ 
is still on the agenda.

CONCLUSION

Terrorism may be defined as follows: terrorism is an illegal act the purpose of which is to 
achieve a political objective by propagating fear in the public.

A terrorist organisation is an illegal, unofficially operating organisation, which mainly 
consists of cells which plan, prepare, and conduct terrorist acts. Terrorist organisations may 
have different organisational structures, such as: 

– a hierarchical structure (identifiable – vertical structure);

– a horizontal structure (a structure where leaders are non-identifiable or have no major role);

– a cell structure (a structure where an organisation may be composed of both independent 
groups and individually acting so-called „lone wolves“).

In most cases, terrorism involves asymmetric warfare. Asymmetric warfare is fought between 
unequal sides, when the less powerful force attacks the more powerful force by violation of 
the conventional rules of war, because it cannot win apriori in direct combat. 

A combination of difficult social, economic, ideological, or political problems contributes to 

13.	 Convention to Prevent and Punish the Acts of Terrorism, 2 February 1971. Available at: http://www.oas.org (Accessed: 
25 April 2016).

14.	 Which results in the death of innocent people, or threatens their fundamental rights.
15.	 A Special Committee on International Terrorism was established in 1973 in accordance with paragraph 9 of the United 

Nations Resolution No 3034.
16.	 European Convention on the Suppression of Terrorism, Available at: https://rm.coe.int/16800771b2 (Accessed: 27 

April 2016).
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the emergence and development of terrorism; terrorists themselves rarely come to power, but 
in some cases, they contribute to the rise to power of persons or authorities that, in the end, 
are usually more extremist than them17.
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amerikaSi demokratiis myife mdgomareoba da

am movlenis mniSvneloba msofliosTvis

devid Sulci

hamlainis universitetis damsaxurebuli profesori,

politikuri mecnierebis ganyofileba

referati. meore msoflio omis Semdeg amerikis SeerTebuli Statebi msof

lioSi yvelaze mniSvnelovan demokratiul saxelmwifod iqna aRiarebuli. 

rogorc Sida mmarTvelobis, ise sagareo politikuri qmedebebis wyalobiT 

aSS globaluri demokratiis lideri da demokratiisTvis mebrZoli iyo. 

xSirad misi qmedebebi xels uwyobda demokratizaciasa da demokratiis mSe

neblobas. amerika amas msoflioSi ekonomikuri, samxedro da diplomatiuri 

upiratesobis wyalobiT axerxebda. Tumca, bolo ori aTwleulis ganmavloba

Si aSS-Si mimdinare ramdenime Sida politikuri da globaluri faqtoridan 

gamomdinare, aSS-isTvis sul ufro Zneli xdeboda demokratiis misabaZ maga

liTad darCeniliyo. winamdebare statia yuradRebas zogierT am faqtorze 

amaxvilebs da ganixilavs im Sedegebs, Tu ratom unda iyos mniSvnelovani 

msofliosTvis amerikuli demokratiis myife mdgomareoba.

sakvanZo sityvebi: SeerTebuli Statebi; demokratia; saerTaSoriso politika

Sesavali

politikuri demokratia mTel msoflioSi sustdeba. 1960-ian da 1970-ian 
wlebSi, afrikis kolonizaciis Semdgom xanaSi, agreTve 1990-ian wleb

Si, berlinis kedlis dangrevisa da sabWoTa kavSiris daSlis Semdeg, Can
da, rom demokratia aRmavlobis gzas adga, dRes ki sapirispiro suraTs 
vxedavT. „fridom hausis“ 2020 wlis angariSis Tanaxmad, 2005-2020 wleb

Si SeimCneva Tanmimdevruli tendencia, rom yovelwliurad sul ufro 
met saxelmwifoSi mcirdeba demokratiis qulebi zrdasTan SedarebiT, 
2020 wels ki aseT saxelmwifoTa CamonaTvalSi 45 saxelmwifo Sedioda 
(Freedom House 2020). 2005 wels Tavisufal saxelmwifoTa ricxvi 89-dan 82-
mde Semcirda, xolo imave periodSi araTavisufal saxelmwifoTa ricxvi 
45-dan 54-mde gaizarda.

globalur doneze demokratiis Sesustebis mizezi bevria. maT Sorisaa 
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nacionalizmis zrda, ekonomikuri maCveneblebi, proteqcionizmi da sa
vaWro omebi, agreTve ltolvilebisa da imigrantebis mimarT SiSi. yvela 
am sakiTxma gamowvevebis winaSe daayena demokratiuli saxelmwifoebi da 
bevrma daijera, rom SesaZloa demokratia sulac ar aris mmarTvelobis 
saukeTeso forma, romelsac am sakiTxebis mogvareba SeuZlia. bolo dros 
kovidis pandemiamac gamocda mouwyo demokratiul reJimebs, rodesac vi
rusis gansxvavebuli Stamebis Sekaveba SeuZlebeli aRmoCnda, niRbebis 
tarebis valdebuleba, karantinebi da biznesebis daxurva ki arapopula

ruli gaxda.

amerikis SeerTebuli Statebic im saxelmwifoTa Sorisaa, romelTa de
mokratiac gamowvevebis winaSe dadga. „fridom hausis“ Tanaxmad, 2013-2021 
wlebSi aSS-is Tavisuflebis qula 93-dan 83-mde Semcirda. 2021 wels maT 
mier Sefasebuli 210 politikur erTeuls Soris aSS daaxloebiT 62-e ad
gilze iyo. amJamad igive xdeba dasavleT evropisa da CrdiloeT amerikis 
saxelmwifoTa umetesobaSi (Freedom House 2020).

amgvari daRmasvla moulodnelia qveynisTvis, romelic erT dros saku
Tar Tavs msoflioSi udides demokratiul qveynad an civi omis dros Ta

visufali samyaros liderad miiCnevda, rodesac komunizms upirispirde
boda an 9/11-is Semdeg terorizms ebrZoda. zogierTis azriT, magaliTad, 
fukuiamasi, 1990-ian wlebSi aSS bolo zesaxelmwifo iyo, romelmac arse
boba SeinarCuna, misma liberaluri demokratiis koncefciam ki gaimarjva 
(Fukuyama 1992). Cndeba ori kiTxva: ram gamoiwvia demokratiis Sesusteba 
da ratom aris es danarCeni msofliosTvis sayuradRebo? am naSromSi vec
debiT, pasuxi gavceT am or kiTxvas. Cveni mosazrebiT, aSS-Si demokratiis 
Sesustebas bevri mizezi aqvs, romelTagan zogierTi wlebis ganmavloba

Si yalibdeboda. meore, amerikuli demokratiis myife mdgomareoba danar
Ceni msofliosTvisac imitom aris yuradsaRebi, rom demokratiis Sesus
tebis gamo mTeli msofliosTvis Zneli iqneba Tavisuflebis gamowvevas
Tan dapirispireba, romlis winaSec aRmoCndnen CineTi, ruseTi da sxva av
toritaruli saxelmwifoebi.

I. demokratiis ganmarteba

SeerTebul Statebsa da dasavleTSi miRebuli politikuri sistemis tipi 
sami midgomis – demokratiis, liberalizmisa da konstitucionalizmis – 
Serwymis Sedegad Camoyalibda.

pirveli, demokratiis cneba sakmaod Zvelia da Zvel saberZneTs ukavSir
deba, sadac is xalxis mmarTvelobis gadagvarebul formas warmoadgen
da. aRniSnuli terminis Tanamedrove koncefciebi ki XVII saukunidan 
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gvxvdeba, rodesac demokratia saxalxo mmarTvelobis iseT formas war
moadgenda, romlis drosac marTvas umravlesobis mmarTvelobis prin
cipis safuZvelze, pirdapir an arapirdapir, Tavisi warmomadgenlebis 
meSveobiT, xalxi axorcielebda (Pennock 1979; Pennock, and Chapman 1983). 
meore, „liberalizmi“, cneba, romlis warmoSobasac xSirad jon loks 
ukavSireben, warmoadgens politikuri Rirebulebebis erTobliobas, 
romelic mimarTulia individualuri uflebebis dacvisken, SeTanxme

bul mmarTvelobaze dafuZnebuli politikuri sistemisken da SezRudu
li mmarTvelobis cnebas efuZneba (Pennock, and Chapman 1983; De Ruggie
ro 1959). mesame, „konstitucionalizmi“, aseve, Zalian Zveli cnebaa. isic 
Zvel saberZneTTanaa dakavSirebuli, kerZod ki, aristotelesTan. is 
efuZneba ZiriTad struqturebs, „grundnorm“-s an wesebs, romlebisganac 
Sedgeba mmarTveloba. termini „konstitucionalizmi“, ra saxiTacaa is 
ganviTarebuli dasavleT evropasa da CrdiloeT amerikaSi, SezRuduli 
uflebamosilebis mqone mmarTvelobas gulisxmobs, romlis drosac, 
rogorc wesi, unda iqnes daculi kanonis uzenaesoba, saTanado samarT

lebrivi procesis principi an norma da individualuri uflebebis dac
vis valdebuleba, anu mmarTvelobis arsebiT SezRudvas gulisxmobs 
(McIlwain, 1958). �

demokratiuli, liberaluri da konstituciuri Rirebulebebi erTad 
gansazRvravs im umravlesobis mmarTvelobisken mimarTul politi

kur reJims, romelsac awonasworebs umciresobis uflebebi, saproce
so normebis dacva da garkveul SezRudvebs daqvemdebarebuli mmar
Tveloba. amasTan, zogierTis azriT, demokratiis formalur saWiro
ebebTan erTad aucilebelia damatebiTi fonuri pirobebic. amaSi Se
dis ekonomikuri keTildReoba da modernizacia (Lipset 1960 28, 87, 116; 
Dahl 1971, 60-2; Huntington 1984, 193, 199; Lipset 1959; Lipset 1960; Needler 1968; 
Rustow 1968; and Rostow 1971); politikuri monawileoba (Lipset 1960, 116); 
mTavrobis samoqalaqo kontroli (Diamond 1989, 344, Huntington 1956) 
da farTod mxardaWerili da regulirebuli politikuri meqanizmebi 
konfliqtebis mosagvareblad (Almond and Verba 1965, 363; Dahl, 1976, 364; 
Huntington 1984). isini yuradRebas amaxvileben demokratiuli politi

kuri kulturis mniSvnelobaze, romelic amkvidrebs Semwynarebloba

sa da gonivrul balanss rogorc socialuri konsensusis, ise SeuTan

xmeblobis mimarT, gansxvavebulobis pativiscemisa da am gansxvavebe
bis politikuri procesis gziT mogvarebis valdebulebis CaTvliT 
(Almond and Verba 1965, 363; Lipset 1960, 1, 4, 78, 250; Dahl 1971, 105; Dahl 1960, 
347; Christoph 1965). dasasrul, demokratiis Sesaxeb zogierTi Teoria 
xazs usvams, rom aRniSnul Rirebulebebs elitis an masis mxardaWera 
sWirdeba. o’doneli da Smiteri (1986 w.) zemoTqmulis sapirispirod 
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amtkiceben, rom demokratia elitaSi arsebuli konfliqtis Sedegia. 
rodesac elita iyofa, es warmoSobs mizezebs demokratiis mxardasaWe
rad. arsebobs sapirispiro Teoriebi, romelTa mtkicebiT demokratia 
qveda fenebidan momdinareobs da mis warmoSobas masobrivi protestis 
an mobilizaciis dros wamoyenebuli muSakTa moTxovnebi ganapiro
bebs. mTlianobaSi, liberaluri demokratia RirebulebaTa, praqtiki
sa da institutTa erTobliobaa, romelTa meSveobiTac xalxis arCeva
ni mmarTvelobis politikaSi aisaxeba garkveuli SezRudvebiT, raTa 
dacul iqnes umciresobis uflebebi.

zogadad, amerikis SeerTebuli Statebi demokratiul, liberalur da 
konstituciur Rirebulebebs iziarebs, romlebic mis politikur tra
diciebs ayalibebs. rogorc 1787 wels miiCnevdnen, misi konstitucia, ker
Zod, im politikur Rirebulebebs emyareba, romlebic liberalur, res
publikur da samarTlebriv tradiciebSi gvxvdeba, romlebsac jon loks, 
jeims haringtonsa da uiliam bleqstouns unda vumadlodeT. amerikuli 
mmarTvelobis Tavdapirvel logikas xSirad medisoniseul demokrati
as uwodeben, romelic jeims medisons, konstituciis erT-erT mTavar av
tors, ukavSirdeba. 

medisoniseuli demokratia warmoCenilia rogorc mmarTveloba, rome
lic Seiqmna umravlesobis tiraniis Tavidan asacileblad (Dahl 1956). is 
amas axerxebs politikuri Zalauflebis dayofisa da kontrolis komp
leqsuri procesis meSveobiT, romliTac izRudeba umravlesobis SesaZ
lebloba, ugulebelyos umciresobis uflebebi. amerikuli demokratiis 
arsi imaSi mdgomareobs, rom umravlesobebs eZlevaT TavianTi arCevanis 
saxelmwifo ZalauflebaSi asaxvis SesaZlebloba da, amasTan, ezRudebaT 
am Zalauflebis borotad gamoyenebis SesaZlebloba. 

ramdenadac amerika droTa ganmavlobaSi viTardeboda, zogierTi am

tkicebs, rom droTa ganmavlobaSi is ufro demokratiulic gaxda. 

zogi ki amtkicebs, rom aSS-is Tavdapirveli konstitucia da politi

kuri sistema demokratiuli ar iyo, radgan arsebobda monoba da ar 

arsebobda konstituciuri formulireba, romelic, maT Soris, saarCev

no xmis uflebas daicavda. Tumca, meore msoflio omis dasasruls 

aSS namdvilad iqna aRiarebuli msoflioSi, SeiZleba iTqvas, yvelaze 

demokratiul saxelmwifod da man sakuTar Tavze aiRo msoflioSi 

demokratiuli Rirebulebebis gavrcelebis roli. 1989 wels berli

nis kedlis dangrevisa da 1991 wels sabWoTa kavSiris daSlisas bev

ri aSS-s uyurebda rogorc saxelmwifos, romelmac civi omi moigo 

da erTpolusiani msoflios lideri gaxda da romelic mxars uWerda 

demokratias.
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II. SeerTebuli Statebi da demokratiis Sesusteba

piki miRweuli iqna 1990-ian wlebSi, rodesac aSS erTaderT arsebul ze
saxelmwifod ganixileboda (Fukuyama 1992). aseve, miiCneoda, rom aSS 
mTel msoflioSi demokratiul Rirebulebebsa da institutebs uWerda 
mxars, isaxavda ra miznad postsabWoTa Tu komunisturi saxelmwifoebis 
demokratiul saxelmwifoebad gardaqmnis xelSewyobas da aqtiurad ga
nagrZobda arademokratiuli reJimebis Secvlis waxalisebas (Hook 2019). 
Tumca, rogorc SesavalSi aRiniSna, XXI saukune jerjerobiT arc ise ke
Tilganwyobilia demokratiis mimarT amerikaSi. misi msoflio reitingi 
daeca. ratom? amis ramdenime mizezi arsebobs.

ekonomikuri uTanasworoba da ekonomikuri restruqturizacia. To

mas piketi (2014 w.) aRniSnavs, rom 1920-ian wlebSi SeerTebul Stateb
Si mkveTrad gaizarda ekonomikuri uTanasworoba da is mxolod meore 
msoflio omis Semdeg Semcirda. ramdenime Sedegis erTobliobam, omis 
ekonomikuri dezorganizaciisa da socialuri keTildReobis maCveneb
lebis CaTvliT, uTanasworoba mniSvnelovnad Seamcira. Tumca, 1970-iani 
wlebisTvis man kvlav daiwyo zrda da mas Semdeg SeimCneva, rom dReisaT

vis aSS-Si mdidrebsa da Raribebs Soris gansxvaveba rekordul dones 
aRwevs. magaliTad, „SeerTebuli Statebis mosaxleobis aRweris biu
ros“ Tanaxmad, 2010 wels umdidresi mosaxleobis 5%-ze modioda Semo
savlis 21%, xolo 20%-ze – qveynis saerTo Semosavlis 50%-ze meti. Se
darebisTvis, qveda kvintilze saerTo Semosavlis daaxloebiT 3% modi
oda (U.S. Census 2010). 

2010 wels „biujetisa da politikuri prioritetebis centris“ mier Cata
rebulma meore kvlevam, romelic „kongresis sabiujeto ofisis“ kvlevas 
eyrdnoboda, aCvena, rom Semosavlebs Soris gansxvaveba mosaxleobis ze
da erT procentsa da yvela danarCens Soris 1973 wlis Semdeg samjer da 
metad gaizarda (Goldberg 2012). zeda erTi procentis dabegrili Semosa
vali 281%-iT gaizarda 1973-2007 wlebSi, maSin rodesac saSualo kla

sis an saSualo kvintilis SemTxvevaSi – 25%-iT, xolo qveda kvintilis 
SemTxvevaSi mxolod 16%-s Seadgenda. Semosavals rom Tavi davaneboT da 
simdidris ganawilebas gadavxedoT, aseTi araTanabari ganawileba 1920-
iani wlebis Semdeg ar yofila. „ekonomikuri politikis institutis“ Ta

naxmad, 2007 wels qveyanaSi simdidris TiTqmis 34%-s zeda erTi procenti 
akontrolebda, mosaxleobis naxevari ki simdidris 3%-ze naklebs flob

da. 2008 wlis didi recesiis Semdeg ekonomikuri sargeblis udidesi na
wili mdidrebis xelSi aRmoCnda. msgavsi viTareba Seiqmna pandemiis dro
sac, romelic 2019 wels daiwyo (Gould 2019). 
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amavdroulad, aSS-Si Sesustda ekonomikuri mobiloba. sxva dasavleT ev
ropuli stilis mTavrobebTan SedarebiT, SeerTebul StatebSi yvelaze 
susti mobilobaa (DeLeire and Lopoo 2010). martivad rom vTqvaT, 1970-iani 
wlebidan ekonomikuri uTanasworoba gaizarda, xolo socialuri mo
biloba Semcirda. am ori movlenis mravali mizezi arsebobs, maT Soris, 
profkavSirebis gauqmeba, sayovelTao keTildReobis saxelmwifos moS
la, warmoebis zarali da ekonomikis restruqturizacia, romelmac yve
laze metad Raribebsa da saSualo fenas daartya.

yvela am ekonomikur cvlilebas politikuri Sedegebi aqvs. miuxedavad 
imisa, rom maTi dakavSireba SeuZlebelia, aRniSnuli cvlilebebi aSS-is 
politikuri sistemisadmi ndobis SesustebasTanaa dakavSirebuli, rad
gan bevrs eWvi uCndeba, rom mTavroba maT interesebs ar emsaxureba. faq
tobrivad kvlevebma cxadyo, rom kanonmdebloba ar asaxavs sazogadoebis 
politikur arCevans. amasTan, ekonomikur polarizacias geografiuli 
polarizaciac mohyva. mdidrebi da Raribebi sxvadasxva adgilas cxovro
ben da erTmaneTTan aRar urTierToben (Bishop 2009).

politikuri polarizacia. axla ki ekonomikuri da geografiuli pola

rizacia politikur polarizacias iwvevs. amerika sul ufro iyofa me
toqe politikur banakebad, romelTac respublikuri da demokratiuli 
partiebi warmoadgenen. aSS-Si ekonomikuri dayofis safuZvelze warmoq
mnil Rrma politikur polarizaciaze uamravi kvleva miuTiTebs, Tumca 
is rasobrivi Tu politikuri arCevaniTacaa ganpirobebuli (Klein 2020; 
Hajinal 2020; Enos 2017; Marietta and Barker 2019). polarizacia ganapiroba do
nald trampis gaprezidentebam da politikuri moZraobis warmoSobam. am 
orma aSS-Si respublikur partias sZlia. es moZraoba skeptikurad uyu
rebda ori mTavari partiis survilsa Tu SesaZleblobas, Tavdapirvelad 
TeTri, kavkasiuri rasis im warmomadgenelTa (muSaTa klasis) interesebi 
yofiliyo daculi, romelTac umaRlesi ganaTleba ar hqondaT. amis gamo 
muSaTa klasidan kidev ufro meti aRmoCnda donald trampisa da mis mi
er mxardaWerili ekonomikuri, rasobrivi da nacionalisturi politikis 
momxreTa rigebSi.

erT-erTi Sedegi, rac am politikuri moZraobis saqmianobas mohyva iyo 
Sturmi kapitoliumze 2021 wlis 6 ianvars. isini im rwmeniT moqmedebdnen, 
rom saprezidento arCevnebi mohpares. aSS-is istoriaSi es kapitoliumze 
ieriSis mxolod meore SemTxvevaa. aranakleb mniSvnelovania is garemoe
bac, rom am movleniT dairRva aSS-Si 1800 wlidan arsebuli tradicia, ro
desac wagebuli partia arCevnebis legitimurobasa da wagebas aRiarebs. 
mas Semdeg gamokiTxvebic adasturebs, rom aSS-Si arCevnebis samarTlia
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nobis rwmena Seirya, rodesac respublikuri partia qveynis masStabiT sa
arCevno xmis uflebebis SezRudvas Seecada.

dasasrul, polarizaciis gamo aSS-is erovnul xelisuflebas ukve 
uWirs iseTi kanonebis gamocema an damtkiceba, romlebic qveyanaSi saar
Cevno xmis uflebas daicavs an ekonomikur uTanasworobas moagvarebs. 
faqtobrivad, aSS-m ver moaxerxa yvelaze mwvave problemebis mogvareba. 
mTlianobaSi, bevri ram mianiSnebs, rom qveynis SigniT aSS-is politiku

ri institutebisa da xalxisa Tu elitis mier politikuri Rirebulebe

bis mxardaWera iklebs.

III. daskvna, Tu ratomaa yuradsaRebi amerikis

demokratiis Sesusteba

aSS-is mier 1989 da 1991 wlebSi miRweuli erTpolusianoba dasrulda. 

es sul ufro naklebad hgavs imas, rom istoria dasrulda da amerika 

gamarjvebulia. aSS-m xelidan gauSva amerikuli saukunis momenti. me

ore msoflio omis Semdeg aSS-is mTliani Sida produqti msoflios 

mTliani Sida produqtis TiTqmis naxevars Seadgenda. dRes mas meto

qeobas evrokavSiri da CineTi uwevs da SesaZloa male orivem ajobos. 

wina planze BRICS-is qveynebis gamosvla im saxelmwifoTa gaerTianebas 

moaswavebs, romelTac amerikis upiratesobis aRiareba ar surT. ru

seTSi im faqts, rom putini sabWoTa kavSiris daSlas stiris, XX sau

kunis udides geopolitikur katastrofad miiCneven. man, rogorc Cans, 

dakarguli imperiis aRdgena moiwadina. evraziis ekonomikuri kavSiris, 

belorusTan gaerTianebis an TanamSromlobis xelSekrulebebisa da 

ukrainis sakuTari gavlenis sferoSi moqcevis mcdelobis fonze ru

seTi mTavar moTamaSed rCeba.

CineTic cdis aSS-is globalur batonobas. „erTi sartyeli – erTi 

gzis iniciativiT“ is sakuTari ekonomikuri gavlenis msoflioSi gan

vrcobas cdilobs. wynari okeanis qveynebSi misi mzardi samxedro 

Tavdajerebuloba, hong-kongSi TviTmmarTvelobis CaxSoba, taivanis 

damoukideblobasTan Seuguebloba da gaerTianebis sakiTxis swrafad 

gadawyvetis survili – es yvelaferi aSS-is upiratesobis gamowvevaze 

metyvelebs. amasTan, donald trampis mmarTvelobis dros msoflios 

bevrma qveyanam aSS-is mzadyofnaSi eWvi Seitana da iseT organizaci

ebs mimarTavs, rogoricaa nato. ukrainis konfliqti da jo baidenis 

gancxadeba, rom is ar apirebs ukrainaSi jarebis gagzavnas ruseTis 

SeWris SemTxvevaSi, badebs kiTxvas, SeaCerebs Tu ara es ruseTs. Tumca, 

gansakuTrebiT, avRaneTidan naucbadevi gamosvlis Semdeg msoflioSi 
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bevri kiTxva gaCnda imasTan dakavSirebiT, Tu risTvis ibrZolebs ax

la aSS da natos wevri iseTi patara qveyanac ki, rogoric lietuvaa, 

ukve eWvobs, rom evropa marto darCa. dasasrul, demokratia Seasusta 

trampis dros aSS-s Sida sakiTxebze orientirebam da baidenis am

Jamindelma qmedebebma. „fridom hausi“ aRniSnavs, rom demokratia da 

individualuri uflebebi, maT Soris, aSS-Si, ukve ramdenime welia sus

tdeba. liberalizmi izrdeba da, rogorc Cans, bevri araferi keTdeba 

mis sapirispirod. is, rac raRac momentSi Canda, TiTqos msoflioSi 

demokratiam da amerikulma Rirebulebebma gaimarjva, dRes naklebad 

sarwmunoa.

ratom aris mniSvnelovani es gamowveva msoflioSi amerikis statu

sisTvis? istoriulad an, yovel SemTxvevaSi, meore  msoflio omis 

Semdeg liberalur-demokratiuli Rirebulebebis mxardaWera aSS-

is sagareo politikis mTavar princips warmoadgenda. aSS-is Sida 

politikurma mdgomareobam, maT Soris, politikurma konsensusma an 

qveynis SigniT demokratiuli Rirebulebebisadmi erTgulebam, msof

lioSi demokratiis ganviTarebas Seuwyo xeli (Small 1995). axla, ro

desac aSS-Si Sida dayofaa da misi demokratiisadmi erTguleba eW

vqveS dadga, ukve sakiTxavia, SeZlebs Tu ara is demokratiis dacvas 

msoflioSi. es sulac ar aris kargi siaxle iseTi qveynebisTvis, 

rogoric saqarTvelo an ukrainaa, radgan am qveynebSi demokrati

is ganviTarebasTan dakavSirebuli safrTxeebis gasakontroleblad  

aSS-is mxardaWeras orive saWiroebs. amasTan, vinaidan  aSS-s bevr 

frontze uwevs brZola rogorc qveynis SigniT, ise msoflio masS

tabiT, savaraudod, veRar moaxerxebs daxmarebis gawevas msoflioSi 

im safrTxeebis aRmosafxvrelad, romelTa winaSec demokratia dgas. 

martivad rom vTqvaT, aSS-Si demokratiis simyifem amerikis reputa

cia da statusi saerTaSoriso doneze Searyia da mas, ubralod, aRar 

ZaluZs iyos misabaZi magaliTi demokratiuli Rirebulebebisa da 

institutebis dacvis saqmeSi.
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Abstract. The United States at least since World War II was recognized as the most important 
democratic state in the world.  Both by way of it internal governance and foreign policy actions, 
the US stood as the leader and champion of global democracy, often acting in ways to encourage 
democratization and democracy building.  America was able to do that because of its economic, 
military, and diplomatic supremacy in the world.  Yet in the last two decades several factors both 
internal to US politics and across the globe have made it increasingly difficult for the US to serve as a 
role model for democracy.  This Article looks at some of these factors and discusses the consequences 
regarding why the fragile state of American democracy should matter across the world.

Keywords:  United States; Democracy; International Politics

INTRODUCTION

Political democracy is under retreat across the world.  While during the 1960s and1970s  
during the era of African post-colonialism and then in the 1990s after the fall of the Berlin 
Wall and the breakup of the Soviet Union democracy seemed ascendant, today the opposite 
is the case.  According to Freedom House’s 2020 report, from 2005 to 2020 there has been 
a consistent pattern of more states annually experiencing a decline in democratic scores 
compared to gains, with 2020  topping the list of 45 nations  (Freedom House 2020).  The 
number of free states have decline  from 89 in 2005 to  82 in 2005, with the number not free 
increasing from 45 to  54 during the same   time period.

Globally, the causes for this retreat from democracy are many.  They include rising 
nationalism, economic performance, protectionism, and trade wars, and fear of refugees and  
immigrants.   All of these issues have challenged democratic states, leading many to believe 
that democracy may not be the best  form of government equipped to address these issues.  
Most recently, the Covid-pandemic has also tested democratic regimes, as the different 
strains of the virus have proved to be difficult to contain and  as mask mandates, quarantines, 
and the closing of businesses have become unpopular.
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Among the states facing challenges to its democracy is the United States.   According to 
Freedom House, from 2013 to 2021, the freedom score for the US declined from 93 to 83, 
ranked  approximately 62 out of the 210 political units ranked by them in 2021.  It now trails 
most of the   Western European and North American states (Freedom House 2020).

For a country that once liked to describe itself as the greatest democracy in the world, or the 
leader of the freed world during the Cold War when it confronted communism or after 9/11 
batting terrorism, such a decline should come as a surprise.  Some such as Fukuyama saw the 
US in the 1990s as the last remaining super-power and that its narrative of liberal democracy 
had won (Fukuyama  1992).  This leads to two questions:  How did this democratic decline 
happen and why should the rest of the world care?  Providing a preliminary answer to these 
two questions is the goal of this paper.  The argument will be that the causes of democratic 
decline in the US are many, with some of the reasons years in the making.  Two, it should 
matter to the rest of the world that American democracy is in a fragile state because its 
decline makes it more difficult globally to confront the challenge to freedom being posed by 
China, Russia, and other authoritarian  states.

I. DEFINING DEMOCRACY

The type of political system the United States and the West have come to embrace 
are informed by the confluence of three traditions: democracy, liberalism, and 
constitutionalism.

One, while the concept of democracy is old and dates back to the Ancient Greeks as a 
degenerative form of rule by the people, modern conceptions of the term date back to the 
seventeenth century where it a form of popular government where the people rule, either 
directly or indirectly through their representatives, based upon the principle of majority rule 
(Pennock 1979; Pennock, and  Chapman.  1983). “Two, Liberalism,” a concept whose origins 
are often traced to John Locke, represents a set of political values committed to the protection 
of individual rights, to polities instituted on the basis of the consent of the governed, and 
to a notion of a limited government (Pennock, and  Chapman.  1983;  De Ruggiero 1959). 
Third, “constitutionalism” as a concept is also very old, again dating back to the ancient 
Greeks, especially Aristotle, and it refers to the basic structures, “grundnorm,” or rules that 
constitute a government. As the term has evolved in Western Europe and North America, 
constitutionalism refers to a government of limited powers, which often must adhere to 
rule of law, procedural due process or regularity, and a commitment to the protection of 
individual rights.  a substantive limit on the government (McIlwain, 1958). 

Democratic, liberal, and constitutional values come together to define a political  regime 
committed to majority rule balanced by minority rights, procedural regularity, and a 
government subject to some limits.  Moreover, in addition to the formal requisites of 
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democracy, others argue that additional background conditions are required.  These include 
economic wealth and modernization (Lipset 1960 28, 87, 116; Dahl 1971, 60-2;  Huntington 
1984, 193, 199; Lipset 1959;  Lipset 1960; Needler 1968;  Rustow 1968; and Rostow 1971); 
political participation (Lipset 1960, 116); civilian control of the government (Diamond 
1989, 344, Huntington 1956), and widely-supported and regularized political mechanisms 
to resolve conflict (Almond and Verba 1965, 363; Dahl, 1976, 364; Huntington 1984).  They 
stressed the importance of a democratic political culture that inculcated toleration and a 
reasonable balance of both social consensus and cleavage, including a respect for difference 
and a commitment to resolve these differences through the political process (Almond and 
Verba 1965, 363; Lipset 1960, 1, 4, 78, 250; Dahl 1971, 105; Dahl 1960, 347; Christoph 
1965).  Finally,  some theories on democracy emphasizes either elite or mass support for 
such values. In arguing that democracy arises from above, O’Donnell and Schmitter (1986) 
see democracy as a byproduct of elite conflict.  When elites divide among themselves it 
develops incentives for them to support democracy.  Conversely, theories declaring that 
democracy comes from below and see it origins in demands among workers initially through 
mass protests or mobilization.  Overall, the point is that liberal democracy is a cluster of 
values, practices, and  institutions that translate popular preferences into government policy, 
subject to some limits to protect minority rights.

The United States of America generally shares in having democratic, liberal, and constitutional 
values that inform its political traditions. As conceived in 1787, its Constitution is more 
specifically indebted to a set of political values found in the liberal, republican, and legal 
traditions indebted to John Locke, James Harrington, and William Blackstone.  The original 
logic for American government is often referred to as Madisonian democracy, a reference to 
James Madison, one of the primary authors of the Constitution. 

Madisonian democracy is depicted as a government set up to prevent tyrannies of the 
majority (Dahl 1956).  It does that through a complex process of dividing up and checking 
political power to place limits upon the ability of a majority to suppress the rights of a 
minority.  The core of American democracy is both enabling majorities to translate their 
preferences into governmental power while at the same time restraining it to prevent them 
from abusing it. 

As America has evolved over time, some have argued that it had become more demo-
cratic over time. Some assert that the original US Constitution and political system was 
not democratic due to the presence of slavery and  no constitutional language protecting 
voting rights, among other factors.  However certainly by the end of World War II  the 
US came to be recognized as arguably the most democratic state in the world and it took 
on the role of promoting democratic values across the world.  When the Berlin Wall fell 
in 1989 and the Soviet Union broke up in 1991, many saw the US as having won the 
Cold War, emerging the leader of a unipolar world supporting democracy.The United 
States and Democratic 
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II. DECLINE

A point was reached in the 1990s where the US was seen as the only surviving super-power  
(Fukuyama 1992).  It also was seen as embracing democratic values and institutions globally, 
seeking to facilitate the transition of post-Soviet or communist states to democracies, and 
also  pressing to encourage non-democratic regimes to change (Hook 2019).  Yet as noted 
in the introduction, the twenty-first century so far has not been so kind to democracy in 
America.  Its global rankings has fallen.  Why?  There are several causes.

Economic inequality and economic restructuring.  Thomas Piketty (2014) points to the fact 
that in the 1920s economic inequality had risen dramatically in the United States, only to see 
it fall  after World War II.  A combination of effects including the economic disruption of the 
war and the emergence of social welfare measures brought the inequality down significantly.  
But by the 1970s it again  started to move up and since then there are indications that presently 
the gap between the rich and poor in the US is at record  levels.    For example,  according to 
the United States Census Bureau in 2010 the richest five percent of the population accounted 
for 21% of the income, with the top 20% receiving over 50% of the total income in the 
country.  This compares to the bottom quintile accounting for about 3% of the total income 
(U.S. Census 2010). 

A second study by the Center on Budget and Policy Priorities in 2010, drawing upon 
Congressional Budget Office research, found that income gap between the top one-percent 
of the population and everyone else more than tripled since 1973 (Goldberg 2012).  After-tax 
income for the top one-percent increased by 281% between 1973 and 2007, while for middle 
class or middle quintile it increased by 25%, for the bottom quintile it was merely 16%.  
Looking beyond income to wealth, the maldistribution has not been this bad since the 1920s.  
According to the Economic Policy Institute, in 2007 the top one-percent controls almost 
34% of the wealth in the country, with half of the population possessing less than 3%. After 
the Great Recession of 2008, most of the economic gains have gone to the more affluent, 
and during the pandemic that began in 2019, a similar pattern  has emerged (Gould 2019).. 

At the same time the US has seen economic mobility wane.  Compared to other Western 
Europe style governments, the United States has among the weakest mobility (DeLeire and 
Lopoo 2010).  Simply put, since the 1970s  economic inequality had increased and social 
mobility has decline.  There are many reasons for these twin phenomena, including the 
decline of labor unions, dismantling of the welfare state, and the loss of manufacturing and 
restructuring the economy that have hit the poorest and the middle class the hardest.

All of these economic changes have political consequences.  Although it would be impossible 
to correlate them, these changes are correlated with declining trust in the US political system 
as many question whether the government serves their interests.  In fact, studies suggest 
that the policy preferences of the public are not being enacted into law. Moreover, economic 
polarization has also led to geographic polarization where the rich and poor live in different 
areas and no longer interact (Bishop 2009).
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Political Polarization.  The economic and geographic polarization is now producing a 
political polarization where America is increasing dividing into rival political camps, 
represented by the Republican and Democratic parties.  Numerous studies point to the degree  
of political polarization in the US, with the basis of the divide in economics, but also race 
and policy preferences (Klein 2020; Hajinal 2020; Enos 2017; Marietta and Barker 2019).   
This polarization was at the roots of the emergence of Donald Trump as president, and the 
emergence of a political movement that both took over the Republican Party in the US.  It 
was a movement skeptical of the ability or willingness of the two major parties to serve the 
interests of  initially White Caucasian  working class individuals without a college degree.  
Since then, more working class have moved in the direction of supporting Donald Trump 
and the economic, racial, and nationalist policies he embraced.

One result of this political movement was the storming of the US Capitol on January 6, 
2021, in the believe that the presidential election had been stolen.  This represented only the 
second time in US history that the Capitol had been attached,  Equally important, this event 
broke a tradition that begin in the US in 1800 where there was acceptance by the losing party 
in the legitimacy of the elections and acceptance of losing.  Since then, polls also suggest a  
partisan split in the believe in the fairness of US elections, with the Republican Party seeking 
to restrict voting rights across the country.

Finally, the polarization has made it difficult for the US national government to legislate 
or pass laws to protect voting rights or address the economic inequality in the country.  
Effectively, the US has ground to a halt in terms of its ability to act to address some of it 
most pressing problems.   Overall, there are many indications that internally the operation 
of US political institutions, and popular if not elite support for political values, is in decline.

III. CONCLUSION WHY AMERICA’S

DEMOCRATIC DECLINE MATTERS

The unipolar moment that the US had after 1989 and 1991 is gone.  It looks less and less 
like the end of history has arrived and America has won.  The US squandered its American 
century moment.  After WW II the US GDP was nearly half of the global GDP.  Today it 
competes with the EU and China and soon may be surpassed by both.  The rise of the BRICS 
points to a collection of states not willing to concede American supremacy.  In Russia one 
finds Putin lamenting the breakup of the USSR as the greatest geopolitical disaster of the 
20th century and he appears bent on re-establishing the lost empire.  The Eurasian Economic 
Union, unification or cooperation agreements with Belarus, and the efforts to  keep Ukraine 
within its sphere of influence demonstrate Russia remains a major player.

China too is testing US global dominance.  The Belt and Road Initiative is its effort to 
expand its global economic influence.  Its growing military confidence in the Pacific, the 
repression of self-rule in Hong Kong, and impatience with Taiwan’s independence and 
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desires to resolve unification soon demonstrate the challenge to US supremacy.  Moreover 
under Donald Trump across the world many countries questioned US willingness and resolve 
to organizations such as NATO.  The Ukraine conflict and Joe Biden’s statement that he will 
not send troops there if Russia invades makes one wonder if Russia will be deterred.  But 
especially after the botched withdrawal from Afghanistan, many question across the world 
what the US is willing to fight for now, and even in NATO small states such as Lithuania 
wonder now if Europe is alone.  Finally, the inward turn of the US under Trump and Biden 
now make democracy less secure, with Freedom House pointing to several years where 
democracy and individual rights, including in the US, are receding.  Illiberalism is on the 
rise, and there seems to be little resolve to challenge it.  What at what point looked like the 
global victory for democracy and American values is less certain today.

Why is this challenge to America’s global status significant?  Historically, or at least since 
World War II, the United States has made support of liberal democratic values as central feature 
of its foreign policy.  The state of US domestic politics, including a political consensus or 
commitment to democratic values domestically, made it easier to advance democracy globally 
(Small 1995). Now with the US internally divided and its own democratic commitment 
called into question, is it no longer clear if  it is in a position to defend democracy across the 
world.  This is not good news for countries such as Georgia or Ukraine, both of which need 
US support  to control threats to the emergence of democracy in their countries.  In addition, 
with the US being tested on many fronts internally and  globally, it is perhaps no longer in 
a position to  come to the rescue for democratic threats across the world.  Simply put, the 
fragility of democracy in the US  has lessened the image and status of America globally, and 
it is simply no longer able to serve either as a role model of defender of  democratic values 
and institutions.
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kiberSetevis saerTaSoriso 

samarTlebrivi gansazRvreba

xaTuna burkaZe 

biznesisa da teqnologiebis universiteti, profesori

referati. sainformacio da sakomunikacio teqnologiebis eraSi kompiute

ruli qselebis gamoyenebiT SesaZlebelia omis Tanamedrove formiT war

moeba. mzardi teqnologiuri miRwevebis Sedegad kiberTavdasxmis saxeebi 

ufro ixveweba da ikargeba kontroli informaciuli teqnologiebis in

frastruqturaze. saxelmwifoebs cifruli instrumentebis meSveobiTa da 

hakerTa jgufebis daxmarebiT SeuZliaT sxva saxelmwifoebis winaaRmdeg 

ganaxorcielon kiberSetevebi. aRniSnuli destruqciuli moqmedebebi zians 

ayeneben qveynis Tavdacvisunarianobas, usafrTxoebas, stabilurobas, ekono

mikur mdgradobas da aferxeben rogorc sajaro, aseve kerZo organizaci

ebis funqcionirebas. am mocemulobas kidev ufro metad arTulebs saer

TaSoriso aqtorebs Soris SeuTanxmebloba kiberSetevis  ganmartebasTan 

dakavSirebiT. miT ufro im fonze, rom dRes moqmedi saerTaSoriso samarT

lebrivi normebi uSualod ar exeba kiberTavdasxmebis sakiTxebis reguli

rebas. gaerTianebuli erebis organizaciis wesdeba gasul saukuneSi miiRes, 

rodesac dokumentis avtorebi ver ganWvretdnen  kibersivrcis Seqmnis pro

cess. Sesabamisad, statiis mizania kiberSetevis samarTlebrivi definiciis 

kvleva moqmedi saerTaSoriso normebis xelaxali ganmartebis safuZvelze. 

es ki mniSvnelovania imisaTvis, rom ganisazRvros kibersivrceSi axali nor

mebis ganviTarebisa da miRebis SesaZleblobebi da ganimartos saxelmwifos 

pasuxismgebliani kiberqceva.  

sakvanZo sityvebi: kiberSeteva, Zalis gamoyeneba, SeiaraRebuli Tavdasxma

Sesavali

kiberSeteva, rogorc Tavdasxmis axali kategoria gansxvavdeba tra

diciuli saomari moqmedebebisgan. kiberSetevebi, maTgan gansxvavebiT, 

SeiZleba ganxorcieldes mSvidobian periodSic. amasTanave, kiberSe

tevebis meSveobiT mizani miiRweva ara iaraRis, aramed kompiuteruli 

qselebis gamoyenebiTa da sistemaSi unebarTvod SeRweviT, monaceme

bis dazianebiT, ganadgurebiT an manipulirebiT. aseve, kibersivrcidan 

momdinare safrTxe ar aris SezRuduli konkretuli politikuri da 
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geografiuli sazRvrebiT1. es ki kiberTavdasxmis iniciatorsa da Sem

srulebels aZlevs SesaZleblobas anonimurad darCes. mowinaaRmdegis 

identificirebis sirTule Tavdamsxmel saxelmwifos msxverpli sa

xelmwifos winaaRmdeg meti damazianebeli moqmedebebis ganxorciele

bisaTvis sivrces utovebs, rac arTulebs droulad agresoris gamov

lenasa da saTanado reagirebas. 

2007  wels estoneTisa da 2008 wels saqarTvelos winaaRmdeg ganxor

cielebulma kiberSetevebma TvalsaCino gaxada kiberTavdacviTi Se

saZleblobebis ganviTarebis aucilebloba. estoneTisgan gansxvavebiT 

2008 wlis agvistoSi ruseTis federaciam saqarTvelos winaaRmdeg ki

berSetevebi tradiciuli saomari moqmedebebis paralelurad ganaxor

ciela. kibergamowvevebis winaSe saqarTvelo dgas dRemde, gansakuTre

biT unda gamovyoT 2019 wlis 28 oqtombers ruseTis mier saqarTvelos 

winaaRmdeg ganxorcielebuli farTomasStabiani kiberSeteva, romelic 

gulisxmobda saqarTvelos kritikuli infrastruqturisaTvis zia

nis miyenebas kvlav.  saboloo jamSi, aRniSnuli kiberSetevis miza

ni iyo saqarTvelos erovnuli usafrTxoebis xelyofa, sazogadoebaSi 

mRelvarebis daTesva da saqarTvelos mosaxleobisTvis zianis miyene

ba sxvadasxva organizaciis, maT Soris saxelisuflebo struqturebis 

funqcionirebis SeferxebiT. 

SeiZleba iTqvas, rom sainformacio teqnologiebis eraSi saxelmwifo

Ta  erovnuli usafrTxoebis politika fokusirebulia kibersivrceSi 

sakuTari interesebis dacvaze. radgan kibersivrce ar aris Semofarg

luli konkretuli sazRvrebiT, es mis Tanmdev gamowvevebs masStabur 

xasiaTs sZens. kiberSetevebis buneba moiTxovs, moqmedi saerTaSoriso 

samarTlebrivi CarCos analizis Sedegad, im tendenciebis gamokveTas, 

romelTa gaTvaliswinebiT saxelmwifoebi SeZleben aRniSnul Tav

dasxmebze efeqtian reagirebas da saxelmwifo interesebis dacvas. am 

tipis precedentebs prevenciuli mniSvnelobac eqnebaT kiberSeteve

bis Sesamcireblad. sakiTxis aqtualobas ganapirobebs isic, rom ar 

arsebobs saerTaSoriso xelSekruleba, romelic uSualod daaregu

lirebs kiberSetevebisa da kiberomis saerTaSoriso samarTlebriv 

sakiTxebs. erTaderTi saerTaSoriso samarTlebrivi dokumentia ev

rosabWos farglebSi miRebuli konvencia „kiberdanaSaulis Sesaxeb“2. 
Tumca es konvencia kibersivrceSi momxdar darRvevebs ganixilavs 

sisxlis samarTlis konteqstSi da igi ar exeba kiberSetevebs, ro

gorc omis warmoebis erT-erT formas.

1. Michael Schmitt, „Computer Network Attack and the Use of Force in International Law: Thoughts on a Normative 
Framework“, 37 Columbia Journal of Transnational Law, (1998-1999), 888.

2. Convention on Cybercrime, Budapest, 23.XI.2001, Council of Europe, https://rm.coe.int/1680081561 (Accessed April 
23, 2022).
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kiberSetevebis konteqstSi 

saerTaSoriso samarTalSi Zalis 

gamoyenebis definicia

cifrul epoqaSi imis sakvlevad, Tu ramdenad SeiZleba kiberSeteva  Za

lis gamoyenebas utoldebodes, mniSvnelovania Zalis gamoyenebis cne

bis ZiriTad elementebSi garkveva. saerTaSoriso mSvidobisa da usaf

rTxoebis uzrunvelsayofad saxelmwifoebi SeTanxmdnen uari eTqvaT 

Zalis gamoyenebis monopolizaciisgan da misi gamoyeneba daeSvaT mxo

lod gamonaklis SemTxvevebSi. 

Zalis gamoyenebis  Tanamedrove saerTaSoriso samarTlebrivi ganmar

teba efuZneba gaerTianebuli erebis organizaciis wesdebas. dokumen

tis avtorebs surdaT aekrZalaT Zalis gamoyeneba, Tumca, imavdroulad, 

gaiTvaliswines garkveuli gamonaklisi SemTxvevebi.

gaeros Seqmnis erT-erTi mizani iyo me-20 saukuneSi saerTaSoriso 

samarTlis modernizeba. liderebma gadawyvites SeeqmnaT iseTi sis

tema, romelic daefuZneboda saerTaSoriso xelSekrulebebiT nakisri 

valdebulebebis pativiscemas da saerTaSoriso normebis dacvas3. maTi 

TvalTaxedviT, es aucilebeli iyo momavali Taobebis axali msoflio 

omisgan dasacavad. 

Zalis gamoyenebisa da konfliqtis Tanamedrove samarTlebrivi re

gulireba iwyeba gaeros wesdebiT da gansakuTrebiT am wesdebis me-2 

muxlis me-4  punqtiT4, romlis Tanaxmad, gaerTianebuli erebis organi

zaciis yvela wevri saxelmwifo Tavs ikavebs saerTaSoriso urTier

TobebSi muqaris an Zalis gamoyenebisagan nebismieri saxelmwifos teri

toriuli mTlianobis da politikuri damoukideblobis winaaRmdeg, an 

nebismieri sxva formiT, romelic ewinaaRmdegeba gaeros miznebs5. 

gaeros wesdebis me-2 muxlis me-4  punqtis formulirebidan Cans, rom 

dokumentis avtorebma omis nacvlad ufro farTo termini Zalis gamo

yeneba airCies. omi konkretul viTarebaze miuTiTebs, romelic, rogorc 

wesi, omis gamocxadebiT iwyeba da zavis dadebiT mTavrdeba.   omis zo

gadad akrZalvis pirobebSi saxelmwifoebi am terminis nacvlad iye

nebdnen sxva terminebs, maT Soris samxedro operacias, raTa SeeqmnaT 

aRqma imisa, rom omis amkrZalav normebs ar arRvevdnen. Sesabamisad, sa

erTaSoriso praqtikis gaTvaliswinebiT aucilebeli iyo ganzogadebu

3. Charter of the United Nations, http://wwwupdate.un.org/en/documents/charter/intro.shtml (Accessed April 23, 2022).
4. Matthew C. Waxman, „Cyber Attacks as Force under UN Charter Article 2(4)“, 87 International Law Studies Series, US 

Naval War College, 44 (2011).
5. See supra note 3.
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li cnebis damkvidreba. amdenad, Zalis gamoyenebis termini aerTianebs 

yvela Zalismier moqmedebas, dawyebuli tradiciuli omiT da damTav

rebuli sasazRvro incidentiT. dRes Zalis gamoyenebis akrZalvis wesi 

ar aris damokidebuli imaze, Tu saxelmwifo  ra tipis saxelwodebas 

mianiWebs upiratesobas samxedro konfliqtis dros mis mier ganxorci

elebuli destruqciuli moqmedebebis gamosaxatad6.  metic, gaeros mar
Tlmsajulebis saerTaSoriso sasamarTlom „nikaraguas saqmeSi“ uari 

Tqva Zalis gamoyenebis viwro interpretaciaze. kerZod, marTlmsaju

lebis saerTaSoriso sasamarTlom daadgina, rom saxelmwifos mier 

partizanuli Zalebis SeiaraReba da gawvrTna sxva saxelmwifos wina

aRmdeg Zalismier moqmedebebSi CasarTavad niSnavs Zalis gamoyenebas7. 

amasTanave, unda aRiniSnos, rom nebismieri aramegobruli moqmedeba ar 

aRwevs Zalis gamoyenebis zRurbls. meore mxriv, „nikaraguas saqmeSi“  

gaeros marTlmsajulebis sasamarTlom miuTiTa, rom partizanuli Za

lebis dafinanseba ar warmoadgens im tipis moqmedebas, romelic uTanab

rdeba Zalis gamoyenebas. es ki imas niSnavs, rom kiberoperaciebis ganma

xorcielebeli jgufebis dafinanseba ar SeiZleba CaiTvalos Zalis ga

moyenebad8. aseve, aRsaniSnavia, rom gaeros wesdebis avtorebma uari Tqves 
Zalis gamoyenebis cnebaSi ekonomikuri iZulebis zomebis moazrebaze. 

Sesabamisad, kiberoperacia, romelic miznad isaxavs sxva saxelmwifoze 

ekonomikur zemoqmedebas, ver aRwevs Zalis gamoyenebis zRurbls9.

rogorc kibersivrceSi, aseve mis farglebs gareT ama Tu im moqmedebis 

Zalis gamoyenebad miCnevisaTvis saWiroa iseTi faqtorebis gaTvalis

wineba, rogorebicaa: RonisZiebis konteqsti; subieqti, romelmac da

gegma moqmedeba; samizne; mdebareoba; ganzraxva da Sedegi10. am faqtob
rivi garemoebebis mxedvelobaSi miRebis safuZvelze, Tu kiberSetevam 

miaRwia Zalismieri moqmedebis im dones, romelic uTanabrdeba Zalis 

gamoyenebas, SesaZloa iTqvas, rom gaeros wesdebis me-2 muxlis me-4  

punqti vrceldeba kibersivrceze. miT ufro, rom aRniSnuli dokumen

ti ar gvTavazobs Zalis gamoyenebis definicias. saerTaSoriso praq

tikis analizi ki mianiSnebs, rom Zalis gamoyeneba ar Semoifargleba 

mxolod erTi tipis Zalismieri meTodebiT da  aerTianebs  kinetikur, 

arakinetikur, regularul, araregularul saSualebebs. kiberZalis ga

6. René Värk, „The Use of Force in the Modern World: Recent Developments and Legal Regulation of the Use of Force“, 
2 Baltic Defense Review, 29-30 (2003).

7. Michael N. Schmitt, „The Law of Cyber Warfare: Quo Vadis?“, 25 Stanford Law & Policy Review, (Spring, 2014), 279, 
280.

8. Id., 280.
9. Id.
10. Antonia Chayes, „Rethinking Warfare: The Ambiguity of Cyber Attacks“, 6 Harvard National Security Journal,  (2015), 

507.
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moyeneba ki ra SemTxvevaSi CaiTvleba kanonierad an kanongareSed es 

damokidebulia imaze, Tu rogor ganvmartavT moqmed saerTaSoriso 

normebs, romlebic Zalis gamoyenebis gamonaklisi SemTxvevebis farg

lebs adgenen. 

Zalis gamoyenebis saerTaSoriso samarTlebrivi 

regulireba gaeros wesdebisa da Crdiloatlantikuri 

xelSekrulebis mixedviT

gaeros wesdeba, romelic gansazRvravs saxelmwifoTa urTierTobebis 

mTavar wesebs, da Crdiloatlantikuri xelSekruleba, natos sadamfuZ

neblo dokumenti, miiRes 1945 da 1949 wlebSi. im periodSi globaluri 

da regionaluri sistemebis mier kibersivrcis sakiTxebis gaTvalis

wineba, bunebrivia, ver moxdeboda, radgan is momavlis sakiTxs warmo

adgenda. miuxedavad amisa, mzardi kiberSetevebis fonze,  moqmedi saer

TaSoriso samarTlebrivi normebis ganmartebis aucilebloba dadga 

dRis wesrigSi, raTa saxelmwifoebma saTanadod SeZlon cifrul rea

lobasTan adaptireba.  am TvalsazrisiT 2013 wels gaeros samTavrobo 

eqspertTa jgufma gamoaqveyna misi mesame angariSi, romlis Tanaxmad 

gaeros wesdeba cifrul sivrceze vrceldeba11. 

rac Seexeba Crdiloatlantikuri xelSekrulebis organizaciis pozi

cias saerTaSoriso samarTlisa da kibersivrcis urTierTmimarTebis 

Sesaxeb, 2014  wlis 4-5 seqtembers gamarTul uelsis samitze miRebuli 

deklaraciis mixedviT, aliansis wevri qveynebi SeTanxmdnen, rom moq

medi saerTaSoriso samarTali, maT Soris gaeros wesdeba da saer

TaSoriso humanitaruli samarTali, gamoiyeneba kibersivrceSi. maTi 

TvalTaxedviT, kiberSetevas SeuZlia miaRwios iseT zRurbls, romli

Tac safrTxes Seuqmnis erovnul da evroatlantikur usafrTxoebas. 

is iwvevs iseTive destruqciul Sedegebs Tanamedrove sazogadoebe

bisaTvis, rogorc konvenciuri Setevebi. Sesabamisad, natos liderebi 

Tanxmdebian, rom kiberTavdacva warmoadgens maTi koleqtiuri Tav

dacvis mniSvnelovan komponents12. metic, uelsis samitis deklaraciis 

miRebamde natos kiberTavdacvis centrma estoneTSi 2009 wels daiwyo 

saerTaSoriso kvleviTi proeqtis ganxorcieleba. proeqtis mizani iyo 

moqmedi saerTaSoriso normebis safuZvelze kiberSetevebTan da kibe

11. Back to Square One? The NATO Cooperative Cyber Defense Center of Excellence, https://ccdcoe.org/back-square-one-
fifth-un-gge-fails-submit-conclusive-report-un-general-assembly.html (Accessed April 26, 2022).

12. The Wales Summit Declaration issued by the Heads of State and Government participating in the meeting of the North 
Atlantic Council in Wales, September 4-5, 2014, https://www.nato.int/cps/ic/natohq/official_texts_112964.htm (Ac-
cessed April 26, 2022).
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roperaciebTan dakavSirebuli sakiTxebis analizi. 2013 da 2017  wlebSi 

gamocemuli talinis saxelmZRvaneloebi13 exeba saerTaSoriso eqsper

tebis xedvas imis Taobaze, Tu rogor unda gamoiyenon saxelmwifoebma 

moqmedi normebi kibersivrceSi. 

gaeros wesdebis Tanaxmad, uSiSroebis sabWo pasuxismgebelia sa

erTaSoriso mSvidobisa da usafrTxoebis dacvaze. es mandati mas 

aZlevs diskreciul uflebamosilebas, gansazRvros ra tipis moq

medebebi uqmnian safrTxes saerTaSoriso mSvidobas. saerTaSoriso 

mSvidobisaTvis safrTxis Seqmnis an misi xelyofis SemTxvevebSi 

uSiSroebis sabWo, rogorc wesi, iRebs gadawyvetilebebs im zomebis 

miRebis Sesaxeb, romlebic aucilebelia mSvidobis uzrunvelsayo

fad. am RonisZiebebs Soris moiazreba safrTxis Semqmnel, agresor 

saxelmwifosTan ekonomikuri urTierTobebis srulad an nawilobriv 

gawyveta, sarkinigzo, sazRvao, sahaero, safosto da sxva saxis komuni

kaciisa da diplomatiuri urTierTobebis Sewyveta14. Tu uSiSroebis 

sabWo miiCnevs, rom aRniSnuli zomebi ar aris sakmarisi mSvidobis 

dasacavad, gaeros wesdebis 42-e muxlis Tanaxmad, mas SeuZlia  gae

ros wevr saxelmwifoebs miuTiTos sahaero, sazRvao da saxmeleTo 

Zalebis gamoyenebisaken15. saerTaSoriso eqspertTa jgufis azriT, 

nebismieri moqmedeba, romelic aRniSnuli wesis gaTvaliswinebiT 

xorcieldeba, SeiZleba gulisxmobdes kiberSesaZleblobebis gamo

yenebas, an maT winaaRmdeg iyos mimarTuli16. koleqtiuri usafrTxoe

bis operaciaSi SeiZleba CaerTos gaeros yvela wevri an garkveuli 

nawili uSiSroebis sabWos mier miRebuli gadawyvetilebis Sesabami

sad. amdenad, saerTaSoriso mSvidobisaTvis safrTxis Seqmna an misi 

xelyofa warmoadgens im gamonaklis SemTxvevebs, romelTa drosac, 

aucileblobidan gamomdinare, uSiSroebis sabWos gadawyvetilebis 

safuZvelze, saxelmwifoebs SeuZliaT gamoiyenon Zala mSvidobisa 

da usafrTxoebis uzrunvelsayofad. 

gaeros wesdebis 51-e muxli ki Zalis gamoyenebis meore gamonaklis 

SemTxvevas exeba. aRniSnuli muxlis mixedviT, gaeros wevr saxel

mwifos aqvs individualuri an koleqtiuri Tavdacvis ufleba mis 

winaaRmdeg ganxorcielebuli SeiaraRebuli Tavdasxmis SemTxvevaSi, 

vidre uSiSroebis sabWo ar miiRebs zomebs saerTaSoriso mSvidobisa 

13. The Tallinn Manual, The NATO Cooperative Cyber Defence Centre of Excellence,  https://ccdcoe.org/research/tallinn-
manual/(Accessed April 26, 2022).

14. See supra note 3, 5.
15. Id.
16. Tallinn Manual 1.0 on the International Law Applicable to Cyber Warfare, (Michael N. Schmitt, ed.), Cambridge Uni-

versity Press, (2013), 71.
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da usafrTxoebis dasacavad17. saerTaSoriso CveulebiTi samarTlis 

Tanaxmad, SeiaraRebul Tavdasxmaze pasuxi unda iyos aucilebeli da 

proporciuli18. amasTanave, arsebobs mesame kriteriumic, rac gulisx

mobs reagirebis droulobas, anu iseTi viTarebis arsebobas, rodesac 

myisieri moqmedeba gardauvalia19. proporciuloba ki niSnavs Tanabar

zomiriebis principis dacviT Setevis mogeriebas, anu saxelmwifom ar 

unda gamoiyenos imaze meti Zala, rac sWirdeba miznis misaRwevad20. 
rac Seexeba aucileblobis kriteriumis dacvas, is saxelmwifosgan 

moiTxovs imis demonstrirebas, rom man Tavdasxmis, maT Soris kiber

Setevis Sesakaveblad mimarTa yvela mSvidobian formas politikuri, 

diplomatiuri, ekonomikuri da sxva instrumentebis gamoyenebiT, Tumca 

ver miaRwia mizans da Zalis gamoyeneba rCeba erTaderT saSualebad 

Tavdasxmis SesaCereblad. amdenad, kiberSetevis winaaRmdeg ganxorci

elebuli TavdacviTi operacia aucileblobis, proporciulobisa da 

droulobis kriteriumebTan SesabamisobaSi unda iyos. 

rac Seexeba koleqtiur Tavdacvas, am TvalsazrisiT mniSvnelovania 

Crdiloatlantikuri xelSekrulebis organizaciis me-5 muxlis gan

xilva. me-5 muxlis mixedviT, natos wevri qveynebi Tanxmdebian, rom Tav

dasxma aliansis erTi an meti wevri saxelmwifos winaaRmdeg ganixi

leba Tavdasxmad yvela maTganze21. natos uelsis samitis deklaraciis 

Tanaxmad, Crdiloatlantikuri sabWo kiberSetevebis ganxorcielebisas 

me-5 muxlis gamoyenebis Sesaxeb gadawyvetilebas miiRebs calkeuli 

SemTxvevis analizis safuZvelze22. erTi mxriv, es niSnavs imas, rom Za

lis gamoyenebis gamonaklis SemTxvevebTan dakavSirebuli saerTaSo

riso samarTlebrivi normebi vrceldeba kiberSetevebze. meore mxriv 

ki, ar aris mkafiod gansazRvruli, Tu ra SemTxvevebSi SeiZleba me-5 

muxlis amoqmedeba kiberSetevebis SesaCereblad da es damokidebulia 

calkeuli faqtobrivi garemoebebis im erTobliobaze, romlebic lide

rebs daarwmuneben koleqtiuri TavdacviTi operaciis ganxorcielebis 

saWiroebaSi. amavdroulad, unda iyos gaTvaliswinebuli gaeros wesde

bis 51-e muxliTa da saerTaSoriso CveulebiTi samarTliT dadgenili 

farglebi Zalis gamoyenebisas. 

Zalis gamoyenebis saerTaSoriso samarTlebrivi regulirebis anali

17. See supra note 3, 5, 14.
18. Case Concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. the United States of 

America), 1986, http://www.icj-cij.org/docket/ index.php (Accessed April 28, 2022).
19.  Michael N. Schmitt, Preemptive Strategies in International Law, Michigan Journal of International Law, (2003), 55.
20.  Id.
21.  Founding Treaty – the North Atlantic Treaty, April 4, 1949, https://www.nato.int/cps/en/natohq/topics_67656.htm  (Ac-

cessed April 29, 2022).
22.  See supra note 12.
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zis Sedegad, SeiZleba iTqvas, rom kiberZalis gamoyeneba CaiTvleba  

ukanonod, Tu misi gamoyeneba ar Seesabameba moqmedi saerTaSoriso 

samarTliT dadgenil gamonaklis SemTxvevebsa da kriteriumebs. ker

Zod, kiberoperaciis ganxorcieleba SesaZlebelia individualuri da 

koleqtiuri Tavdacvis farglebSi da uSiSroebis sabWos mier mSvido

bisaTvis safrTxis Seqmnis an xelyofis dros miRebuli gadawyvetile

bis safuZvelze, koleqtiuri usafrTxoebis uzrunvelyofis  zomebis 

ganxorcielebisas. 

kiberSetevis, rogorc Tavdasxmis 

axali saxis ganmarteba

Zalis gamoyenebis gamonaklisi SemTxvevebis saerTaSoriso samarTleb

rivi farglebis analizis Sedegad unda iTqvas, rom individualuri 

an koleqtiuri Tavdacvis uflebis gamoyenebis saerTaSoriso samarT

lebrivi safuZvelia SeiaraRebuli Tavdasxma. mkvlevrebi Tanxmdebian, 

rom am konteqstSi SeiaraRebuli Tavdasxma gulisxmobs aqtiur moqme

debas, vidre aseTi moqmedebis ganxorcielebis safrTxes23. 

miuxedavad imisa, rom gaeros wesdebis 51-e muxli gansazRvravs Tav

dacviTi uflebis ganxorcielebis safuZvels, is ar ganmartavs Seia

raRebul Tavdasxmas. dokumenti ar exeba im kriteriumebis dadgenas, 

romlis drosac moqmedeba Tavdasxmis zRurbls aRwevs. 2013 wlis ta

linis saxelmZRvanelos avtorebis ‒ saerTaSoriso eqspertTa jgufis 

interpretaciiT Setevis SeiaraRebul Tavdasxmad miCnevis kritikuli 

elementia aRniSnuli moqmedebis gavlenis masStabi. talinis saxelm

ZRvanelos me-13 wesi saxelwodebiT: „Tavdacva SeiaraRebuli Tavdas

xmis winaaRmdeg“ miuTiTebs, rom saxelmwifo, romelic gaxda samizne 

SeiaraRebuli Tavdasxmis tolfasi kiberoperaciisa, aqvs Tavdacvis 

ufleba. praqtikaSi Setevis masStabi da Sedegi gansazRvravs ramdenad 

miaRwia operaciam SeiaraRebuli Tavdasxmis niSnuls24. am Tvalsazri

siT sayuradReboa, rom gaeros marTlmsajulebis saerTaSoriso sasa

marTlo „nikaraguas saqmeSi“ ganmartavs, rom masStabisa da Sedegis 

kriteriumebi Tvisebrivi, raodenobrivi elementebia, romlebic xels 

uwyoben SeiaraRebuli Tavdasxmis diferencirebas ubralo sasazRvro 

incidentebisgan25.

23.  Yoram Dinstein, War, Aggression and Self-Defense, Fourth Edition, Cambridge University Press, (2005), 165-169.
24.  Kosmas Pipyros, Christos Thraskias, Lilian Mitrou, Dimitris Gritzalis, Theodoros Apostolopoulos, “A new strategy for 

improving cyber-attacks evaluation in the context of Tallinn Manual”, 74 Computers and Security, (2018), 375.
25.  Id., at 376.
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SeiaraRebuli Tavdasxmis Sedegebis gaTvaliswinebiT niSandoblivia 

talinis saxelmZRvanelos avtorebis mier kiberSetevasTan dakavSi

rebiT SemuSavebuli ganmarteba. aRniSnuli dokumentis 30-e wesis 

mixedviT, kiberTavdasxma aris kiberoperacia, romelic aerTianebs ro

gorc SeteviT, aseve TavdacviT operaciebs da iwvevs pirovnebebis sxe

ulis dazianebas, gardacvalebas an sagnebis gafuWebas, ganadgurebas26. 
aRniSnuli definicia mianiSnebs imaze, rom kiberoperaciis Sedegad 

miyenebuli  ziani unda iyos iseTi, rogorsac miiRebdnen tradiciuli 

sazRvao, saxmeleTo da sahaero Zalebis gamoyenebis dros. seriozuli 

danakargebis  gamowvevis gareSe kiberSeteva ver CaiTvleba Tavdasx

mis axal saxed, romelic warmoSobs gaeros wesdebis 51-e an Crdilo

atlantikuri xelSekrulebis me-5 muxlebis amoqmedebis safuZvlebs27. 

kibersivrcis sazRvrebs gareSe funqcionireba kiberSetevebis ganma

xorcielebel aqtorTa raodenobas zrdis. saerTaSoriso samarTleb

rivi TvalsazrisiTac gaeros wesdebis 51-e muxli ar akonkretebs sa

xelmwifos winaaRmdeg mimarTuli Tavdasxmis ganmaxorcielebeli su

bieqti vin SeiZleba iyos, rac ar gamoricxavs arasaxelmwifoebrivi 

aqtoris mierac ama Tu im qveynis winaaRmdeg Setevis SesaZleblobas 

sxva saxelmwifos teritoriidan. am konteqstSi profesori maikl Smi

ti aRniSnavs, rom momavali kiberoperaciebi Secvlian gaeros marTlm

sajulebis saerTaSoriso sasamarTlos viwro interpretacias Setevis 

ganmaxorcielebel aqtorTan dakavSirebiT. arasaxelmwifoebrivi su

bieqtebisaTvis kibersivrce warmoadgens im domeins, sadac ufro advi

ladaa SesaZlebeli SeteviTi operaciebis warmoebisaTvis Sesabamisi 

saSualebebis mopoveba28. 

SeiZleba iTqvas, rom kiberSeteva warmoadgens iseT Tavdasxmas, rome

lic kompiuteruli qselebis SesaZleblobebis gamoyenebiT ukanonod 

kritikul informaciul sistemebSi aRwevs da  maTi funqcionirebis 

SeferxebiT, sxvagvari manipulaciebiT qveynis TavdacvisaTvis, usaf

rTxoebisaTvis, ganviTarebis procesisaTvis, sazogadoebisaTvis iseTi 

arsebiTi zianis miyeneba SeuZlia, romliTac konvenciur operacias 

utoldeba. metic, kibersivrcis bunebidan gamomdinare, erT saxelmwi

fos meore saxelmwifos winaaRmdeg aRniSnuli Setevis ganxorciele

bisas aqvs SesaZlebloba, darCes anonimur mowinaaRmdeged da hakerTa  

jgufis meSveobiT tradiciuli saomari moqmedebebis dawyebis gareSe 

miayenos ziani. 

26.  See supra note 16, 106.
27.	 See supra note 10, 482.
28.	 See supra note 7, 287.
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daskvna

sainformacio da sakomunikacio teqnologiebma Secvales ara mxolod 

omis warmoebis formebi, aramed xeli Seuwyves SeiaraRebuli Tavdasx

mis xelaxal interpretacias. moqmedi saerTaSoriso samarTlis nor

mebi, maT Soris gaeros wesdeba da Crdiloatlantikuri xelSekruleba 

gamoiyeneba kiberSetevebTan mimarTebiT, radgan maT SeuZliaT Seuqmnan 

safrTxe saxelmwifoTa erovnul usafrTxoebas da iseTive ziani mou

tanon qveynebs, maT sazogadoebebs, rogorc konvenciurma Setevebma. 

kiberSetevis saerTaSoriso samarTlebriv gansazRvrebaze saubrisas, 

gaeros wesdebis 51-e da Crdiloatlantikuri xelSekrulebis me-5 mux

lebis safuZvelze, ramdenime parametris gamoyofa mizanSewonilia. 

pirvel rigSi, aRniSnuli muxlebis Tanaxmad, SeiaraRebuli Tavdasx

ma aris safuZveli dazaralebuli saxelmwifos mier individualuri 

da koleqtiuri TavdacviTi meqanizmebis asamoqmedeblad. meore rigSi, 

kiberSetevis destruqciuli buneba iZleva imis Tqmis SesaZleblobas, 

rom am tipis qmedebas SeuZlia miaRwios SeiaraRebuli Tavdasxmis 

zRurbls. swored am konteqstSi talinis saxelmZRvanelos interpre

taciis Sedegad aRsaniSnavia, rom Tu kiberTavdasxma iwvevs adamianebis 

janmrTelobisaTvis arsebiTi zianis miyenebas,  maT gardacvalebas an 

sagnebis ise gafuWebas, ganadgurebas, romliTac ferxdeba saxelmwi

fos normaluri funqcionireba, warmoadgens SeiaraRebul Tavdasxmas, 

anu Zalis gamoyenebis yvelaze mZime formas uTanabrdeba.  mesame rig

Si, kiberSeteva ar SeiZleba iyos Semofargluli mxolod saxelmwifo 

aqtoriT. kiberTavdasxmis ganmaxorcielebelia rogorc saxelmwifo, 

aseve arasaxelmwifoebrivi aqtori. miT ufro, rom gaeros wesdebis 51-e 

muxli ar awesebs SezRudvas imasTan dakavSirebiT, rom Seteva xorci

eldeba mxolod erTi saxelmwifos mier sxva saxelmwifos winaaRmdeg. 

cifruli teqnologiebis miRwevebi arasaxelmwifoebriv warmonaqmnebs 

aZlevs SesaZleblobas Seqmnan SeteviTi kiberinstrumentebi. am saSua

lebebis gamoyenebiT saxelmwifoebs an arasaxelmwifoebriv aqtorebs 

ucxo qveynis teritoriidan SeuZliaT  gamoiwvion konvenciur opera

ciebze aranaklebi ziani fizikurad sazRvrebis gadakveTis gareSe. 

sayuradReboa, rom talinis saxelmZRvaneloebi ar warmoadgens saval

debulo Zalis mqone dokumentebs. isini mxolod uzrunvelyofs moq

medi saerTaSoriso samarTlebrivi normebis xelaxal interpretacias. 

Sesabamisad, rogorc globalur, aseve regionalur formatebSi auci

lebelia saxelmwifoebs Soris  aqtiuri diskusiebis warmarTva kiber

sivrcis saerTaSoriso samarTlebrivi aspeqtebis orazrovnebis  aRmo

safxvrelad. realisturi TvalTaxedviT bundovaneba SesaZloa stra

tegiulad xelsayreli iyos garkveuli saxelmwifoebisaTvis SeteviTi 
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axali operaciebis gansaxorcieleblad da cifrul sivrceSi anonimur 

moTaSed dasarCenad. am tipis qmedebebis Tavidan asacileblad aucile

belia axali saerTaSoriso reJimis ‒ saerTaSoriso kiberreJimis Seqmna, 
romelic gansazRvravs saxelmwifoTa pasuxismgeblian qcevasTan dakav

Sirebul wesebs kibersivrceSi da axali normebis xelmyofTaTvis daad

gens Sesabamis saerTaSoriso samarTlebrivi pasuxismgeblobis saxeebs. 

es procesi xels Seuwyobs kibersivrcis usafrTxoebis uzrunvelyofas 

da saxelmwifoTa kritikuli informaciuli sistemebis dacvas. 
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Abstract. In the era of information and communication technologies, computer networks can be 
used to carry out modern forms of warfare. In light of technological advances, cyberattacks are 
becoming more sophisticated and control over IT infrastructure is being lost. States can use digital 
tools or enlist hacker groups to launch cyberattacks against other states. Such destructive actions 
damage the defence capacity, security, stability, and economic sustainability of a country, and hinder 
the activities of public and private organisations alike. The situation is further complicated due to 
the lack of a common understanding of the definition of the term „cyberattack“ among international 
actors. Furthermore, the existing international legal framework does not regulate the issue of 
cyberattacks. The Charter of the United Nations was adopted in the 20th century when the process 
of creating cyberspace could not have been foreseen. Therefore, this article aims to explore the 
legal definition of a cyberattack based on the reinterpretation of existing international norms. It is 
important to examine the possibilities of the development and adoption of new norms in cyberspace 
and clarify the responsible cyber behaviour of states. 

Keywords: cyberattack, the use of force, armed attack

INTRODUCTION

Cyberattacks as a new category of attacks are different from traditional hostilities. Unlike 
the latter, cyberattacks can also be carried out during peacetime. Furthermore, instead of 
kinetic force, an attacker uses computer networks to gain unauthorised access to information 
systems to disrupt or manipulate data. Also, cyber threat is not constrained by political and 
geographical boundaries1. This allows the parties who initiate and carry out cyberattacks to 
remain anonymous. The difficulty of identifying the enemy leaves room for the aggressor 
state to take more destructive actions against the victim, making it difficult to identify the 
aggressor promptly and respond appropriately.

The cyberattacks against Estonia in 2007 and against Georgia in 2008 highlighted the need 

1. 	 Michael Schmitt, „Computer Network Attack and the Use of Force in International Law: Thoughts on a Normative 
Framework“, 37 Columbia Journal of Transnational Law, (1998-1999), 888.
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to develop cyber defence capabilities. Unlike the Estonian case, in August of 2008, the 
Russian Federation launched cyberattacks against Georgia alongside conventional military 
actions. Georgia still faces cyber challenges. For example, on 28 October 2019, the Russian 
Federation carried out large-scale cyberattacks to damage Georgia’s critical infrastructure 
again. Overall, the Kremlin  conducted these cyberattacks in an attempt to undermine 
Georgia’s national security, sow discord and disrupt the lives of the population of Georgia 
by hindering the operation of various organisations, including the state authorities.

In the digital era, the national security policies of states focus on the protection of their 
interests in cyberspace.   Since cyberspace is not limited by boundaries, it amplifies the 
scale of the accompanying challenges. The nature of cyberattacks requires analysis of the 
current international legal framework and subsequent identification of the trends, by which 
states will be able to respond effectively to these attacks and protect their interests. The 
urgency of the issue is highlighted by the absence of international agreements that would 
directly regulate the international legal issues related to cyberattacks and cyberwarfare. The 
only existing international legal document is the Convention on Cybercrime, which was 
adopted by the Council of Europe2. However, it deals with cybercrime and does not address 
cyberattacks as a form of warfare.

DEFINITION OF THE USE OF FORCE IN INTERNATIONAL 

LAW IN THE CONTEXT OF CYBERATTACKS

To explore, in the digital era, how a cyberattack can cross the threshold of the use of force, 
it is important to define the core elements of the concept of the use of force. To maintain 
international peace and security, the states agreed to derail from monopolising the use of 
force and permit the use of force only in exceptional cases defined under international law.

The contemporary international legal definition of the use of force is based on the Charter of 
the United Nations. The authors of the Charter wished to ban any use of force but at the same 
time envisaged a few exclusions.

One of the reasons for establishing the United Nations was to modernise international law 
in the 20th century. Leaders decided to establish a system that would be based on respect 
for the obligations arising from treaties and other sources of international law3. From their 
perspective, it was necessary to protect future generations from another world war. 

Modern legal regulation of the use of force and conflict begins with the Charter of the United 
Nations, and specifically with Article 2(4) thereof, which mandates4 that „all Members shall 

2. 	 „Convention on Cybercrime“, Budapest, 23.XI.2001, Council of Europe, https://rm.coe.int/1680081561 (Accessed 
April 23, 2022).

3. 	 Charter of the United Nations, http://www.update.un.org/en/documents/charter/intro.shtml (Accessed April 23, 2022).
4. 	 Matthew C. Waxman, „Cyber Attacks as Force under UN Charter Article 2(4)“, 87 International Law Studies Series, US 

Naval War College, 44 (2011).
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refrain in their international relations from the threat or use of force against the territorial 
integrity or political independence of any state, or any other manner inconsistent with the 
purposes of the United Nations“5. 

The wording of Article 2(4) of the Charter of the United Nations illustrates that the authors of 
the document chose to use the broader term „use of force“ instead of „war“. The latter refers 
to a specific set of circumstances that usually begins with the declaration of war and ends 
with the conclusion of a peace treaty. Such prohibition led to countries using other terms 
such as „military operation“ to create a perception that they were not violating the norms 
prohibiting war. Therefore, taking into consideration the international practice, it became 
necessary to develop a broader concept. Thus, the term „use of force“ covers all forms of 
hostilities, both nominal wars and incidents falling short of an official state of war, which 
ranges from minor border clashes to extensive military operations. Thus, the prohibition of 
the use of force is not dependent on how the involved states prefer to define their military 
conflict6. Furthermore, in its argument on a case concerning Nicaragua, the International 
Court of Justice has rejected a narrow interpretation of „use of force“. The Court held that 
a state’s arming and training of guerrilla forces engaged in hostilities against another state 
qualified as a use of force7.

However, every unfriendly act does not cross the use of force threshold. In the case of 
Nicaragua, the Court held that financing guerrillas, albeit an unlawful „intervention“, did not 
rise to that level8. It is also noteworthy that the authors of the Charter of the United Nations 
did not include measures of economic coercion in the notion of the use of force. It may be 
concluded that cyber operations intended to economically coerce another state to engage in, 
or desist from, a particular course of action would not amount to a use of force; nor would 
financing a rebel group’s cyber operations9.

In assessing whether an event constituted a use of force in or through cyberspace, it is essential 
to evaluate the following factors: the context of the event, the actor perpetrating the action, 
the target and location, effects, and intent10. Under these factual circumstances, whether a 
cyberattack reaches an appropriate level of an act of violence that is equivalent to the use of 
force, it may be concluded that Article 2(4) of the Charter of the United Nations applies to 
cyberspace. Furthermore, the document does not provide an exact definition of the use of force. 
The analysis of the international practice shows that the use of force is not limited only to one 
type of coercive method, but rather combines kinetic, non-kinetic, regular, and irregular means. 
Thus, the legality of the use of cyberweapon depends on the interpretation of the existing 
international norms that determine the scope of the exceptional cases of the use of force.

5. 	 See supra note 3.
6. 	 René Värk, „The Use of Force in the Modern World: Recent Developments and Legal Regulation of the Use of Force“, 

2 Baltic Defence Review, 29-30 (2003).
7. 	 Michael N. Schmitt, „The Law of Cyber Warfare: Quo Vadis?“, 25 Stanford Law & Policy Review, (Spring, 2014), 279, 280.
8. 	 Id., 280.
9. 	 Id.
10. 	Antonia Chayes, „Rethinking Warfare: The Ambiguity of Cyber Attacks“, 6 Harvard National Security Journal, (2015), 507.
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INTERNATIONAL LEGAL REGULATION OF THE USE OF FORCE IN 
ACCORDANCE WITH THE CHARTER OF THE UNITED 

NATIONS AND THE NORTH ATLANTIC TREATY

The Charter of the United Nations, which determines fundamental rules of relations among 
the states, and the North Atlantic Treaty, the founding treaty of NATO, were adopted in 1945 
and 1949, respectively. At that time, the issues of cyberspace could not have been taken into 
consideration by the global and regional systems, as it was a matter of the future. Nevertheless, 
in the face of growing cyberattacks, the need to clarify the existing international legal norms 
to allow countries to properly adapt to digital reality has come to the fore. In this regard, in 
2013, the Group of Governmental Experts of the United Nations (UN GGEs) published its 
third report, according to which the Charter of the United Nations applies to digital space11. 

As for NATO’s official position on the interconnection between the existing international 
legal regulations and cyberspace, the Wales Summit Declaration issued on 4-5 September 
2014 states that NATO member countries agreed that international law, including 
international humanitarian law and the Charter of the United Nations, applies in cyberspace. 
They believe that cyberattacks can reach a threshold that threatens national and Euro-
Atlantic security. Their impact could be as harmful to modern societies as a conventional 
attack. Therefore, NATO leaders affirm that cyber defence is part of NATO’s core task of 
collective defence12. Furthermore, before the adoption of the Wales Summit Declaration, 
the NATO Cooperative Cyber Defence Centre of Excellence launched an international 
research project in Estonia in 2009.  The Tallinn Manuals13, published in 2013 and 2017, 
provide the International Experts’ analysis of how existing international law applies to 
cyber warfare and cyber operations. 

According to the Charter of the United Nations, the Security Council is responsible for 
maintaining international peace and security. This mandate gives the Security Council 
the discretion to determine what types of actions threaten international peace. In the 
cases of any threat to the peace, or breach of the peace, the Security Council decides 
on the measures necessary to maintain international peace. Such measures may include 
complete or partial interruption of economic relations, rail, sea, air, postal, and other 
means of communication, and the severance of diplomatic relations, with an aggressor 
state14. Whether the Security Council considers that the aforementioned measures are 
inadequate for maintaining peace, under Article 42 of the Charter of the United Nations, 

11. 	Back to Square One? The NATO Cooperative Cyber Defence Centre of Excellence, https://ccdcoe.org/back-square-
one-fifth-un-gge-fails-submit-conclusive-report-un-general-assembly.html (Accessed April 26, 2022).

12. The Wales Summit Declaration issued by the Heads of State and Government participating in the meeting of the North 
Atlantic Council in Wales, September 4-5, 2014, https://www.nato.int/cps/ic/natohq/official_texts_112964.htm (Ac-
cessed April 26, 2022).

13. The Tallinn Manual, The NATO Cooperative Cyber Defence Centre of Excellence, https://ccdcoe.org/research/tallinn-
manual/(Accessed April 26, 2022).

14. See supra note 3, 5.
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it may take action by air, sea, or land forces15. Simultaneously, the International Group 
of Experts agreed that any action undertaken based on this rule may be implemented by, 
or against, cyber capabilities16.  All or some members of the United Nations may become 
involved in a collective security operation according to the decision taken by the Security 
Council. Thus, threats to international peace, breach of the peace, or act of aggression 
thereof constitute the exceptional cases in which countries may use force to ensure peace 
and security based on the permission of the Security Council. 

Another exception to the general prohibition of the use of force is defined by Article 51 of the 
Charter of the United Nations, according to which each member of the United Nations has 
the inherent right of individual or collective self-defence if an armed attack occurs against 
it until the Security Council has taken measures necessary to maintain international peace 
and security17.  According to the International Customary Law, a response to an armed attack 
should be proportional and necessary18. In addition to this, it should be mentioned that the 
criteria of proportionality and necessity are supplemented by the third criteria of need for 
the imminence of response19.  The principle of proportionality limits any defensive action 
to that necessary to defeat an ongoing attack or to deter or pre-empt a future attack20. As for 
the principle of necessity, to meet this criterion, the state should demonstrate that it used all 
peaceful means including diplomatic, economic, judicial, or other measures for deterring an 
armed attack including a cyberattack. However, the state was unable to achieve this goal. It 
had to use force against an attack because all non-forceful options were exhausted.

As for the collective defence, Article 5 of the North Atlantic Treaty is noteworthy in this 
regard. Under Article 5 of the North Atlantic Treaty, NATO member countries agree that 
an armed attack against one or more of them shall be considered an attack against them 
all21. According to the Wales Summit Declaration: „a decision as to when a cyberattack 
would lead to the invocation of Article 5 would be taken by the North Atlantic Council on 
a case-by-case basis“22. This means that, on the one hand, international legal norms related 
to the exceptional cases of the use of force apply to cyberattacks. On the other hand, it is 
not determined in which cases Article 5 should be invoked for deterring cyberattacks, and 
it depends on a set of factual circumstances that would convince the leaders of the need 
for a collective defence operation. In addition, the scope provided by Article 51 of the 

15. Id.
16. Tallinn Manual 1.0 on the International Law Applicable to Cyber Warfare, (Michael N. Schmitt, ed.), Cambridge Uni-

versity Press, (2013), 71.
17. See supra note 3, 5, 14.
18. Case Concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. the United States of 

America), 1986, http://www.icj-cij.org/docket/ index.php (Accessed April 28, 2022).
19. Michael N. Schmitt, Preemptive Strategies in International Law, Michigan Journal of International Law, (2003), 55.
20. Id.
21. Founding Treaty – the North Atlantic Treaty, April 4, 1949, https://www.nato.int/cps/en/natohq/topics_67656.htm (Ac-

cessed Last seen: April 29, 2022).
22. See supra note 12.
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Charter of the United Nations and the International Customary Law should be taken into 
consideration in the case of using force.

Analysis of the international legal regulation of the use of force would suggest that the 
use of cyber force is illegal if it does not comply with the exceptional cases and criteria 
established by the existing international law. Cyber operations should be carried out within 
the scope of individual and collective self-defence and based on a decision made by the 
Security Council in the cases of threat to the peace, breach of the peace, or act of aggression 
while implementing collective security measures.

DEFINITION OF A CYBERATTACK AS A NEW 

FORM OF ATTACK

The analysis of the international legal framework for the exceptional cases of the use of force 
suggests that an armed attack represents the international legal basis for exercising the right to 
individual or collective self-defence. In addition to this, scholars agree that an armed attack is 
an active attack that has already taken place, rather than the threat of such an attack23. 

Although Article 51 of the Charter of the United Nations determines the basis for exercising 
the right of self-defence, it does not define an armed attack. The document does not determine 
the criteria, based on which an action rises to the level of an attack. In this regard, Rule 13 
of the Tallinn Manual entitled „Self-Defense against Armed Attacks“ states that „a state 
that is the target of a cyber operation that rises to the level of an armed attack may exercise 
its inherent right of self-defense. Whether a cyber operation constitutes an armed attack 
depends on its scale and effects“ (Tallinn Manual, 2013)24. 

The Nicaragua case is significant in the context of the „scale and effects“ model assessment. 
In the Nicaragua Judgment, the International Court of Justice initially identified the „scale 
and effects“ criteria as those qualitative and quantitative elements that help differentiate an 
„armed attack“ from „a mere frontier incident“25.

   Given the consequences of an armed attack, the definition of a cyberattack developed 
by the authors of the Tallinn Manual is significant. According to Rule 30 of the document, 
„A cyberattack is a cyber operation, whether offensive or defensive, that is reasonably 
expected to cause injury or death to persons or damage or destruction to objects”26. This 
definition indicates that the harm caused by a cyber operation should be similar to the 

23. Yoram Dinstein, War, Aggression and Self-Defence, Fourth Edition, Cambridge University Press, (2005), 165-169.
24. Kosmas Pipyros, Christos Thraskias, Lilian Mitrou, Dimitris Gritzalis, Theodoros Apostolopoulos, “A new strategy for 

improving cyber-attacks evaluation in the context of Tallinn Manual”, 74 Computers and Security, (2018), 375.
25. Id., at 376.
26. See supra note 16, 106.
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harm caused by conventional sea, land, or air forces. A cyberattack that does not result in 
serious casualties might not be qualified as a new form of attack that provides grounds for 
the application of either Article 51 of the Charter of the United Nations or Article 5 of the 
North Atlantic Treaty27. 

Operating cyberspace without borders increases the number of actors carrying out 
cyberattacks. From the international legal point of view, Article 51 of the Charter of the 
United Nations does not specify who can carry out an armed attack against a state. This 
does not exclude the possibility of an attack against a state by a non-state actor from the 
territory of another state. In this context, Professor Michael Schmitt highlights that future 
cyber operations will weaken the ICJ’s narrow interpretation of actors of armed attacks.   For 
non-state actors, cyberspace is a domain where it is easier to acquire appropriate means for 
carrying out offensive operations28. 

A cyberattack can be defined as an attack that uses the capabilities of computer networks 
to unlawfully gain access to critical information systems, disrupt or manipulate data to 
undermine the country’s defence, and security, impede the development of a state and cause 
harm to the society with the scales and effects of the damage equivalent to a conventional 
operation. Furthermore, the nature of cyberspace allows a state to remain anonymous while 
attacking another state, and cause harm by enlisting a group of hackers, without conducting 
conventional military actions against the country. 

CONCLUSION

Information and communication technologies have transformed the forms of warfare 
and facilitated the reinterpretation of an armed attack. The existing international legal 
norms, including the Charter of the United Nations and the North Atlantic Treaty, apply to 
cyberattacks because the latter can threaten the national security of states and cause as much 
harm to countries and their societies as conventional attacks.

Given the above, it is important to clarify some parameters of the international legal definition 
of a cyberattack based on Article 51 of the Charter of the United Nations and Article 5 of 
the North Atlantic Treaty. First, according to those articles, an armed attack represents a 
legal ground for a victim state to use individual or collective defence mechanisms. Second, 
because of the destructive nature of a cyberattack, such action can reach a threshold of 
an armed attack. In this context, based on the interpretation of the Tallinn Manual, it is 
noteworthy that if a cyberattack causes serious injury or death to persons or damage or 
destruction to objects which hinders the ordinary functioning of a state, it is an armed attack, 
i.e., equivalent to the most severe form of the use of force. Third, the notion of a cyberattack 

27. See supra note 10, 482.
28. See supra note 7, 287.
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should not be limited by a state actor. Such destructive actions can be carried out by both 
state and non-state actors. Furthermore, Article 51 of the Charter of the United Nations does 
not provide for a limitation that an attack is carried out only by one state against another. The 
advances in digital technologies allow non-state actors to develop offensive cyber tools. In 
particular, if a non-state actor carries out a cyber-attack through the sponsorship and within 
the territory of a sponsor state against the other state, such a cyberattack may trigger an 
invocation of the right to defense. 

It is noteworthy that the Tallinn Manuals are not binding documents. They only provide 
the reinterpretation of the existing international legal framework. Therefore, it is 
necessary to hold active discussions among states in both global and regional formats to 
eliminate ambiguity in international legal aspects of cyberspace. From a realistic point 
of view, ambiguity may be strategically advantageous for certain states to launch new 
offensive operations and remain anonymous in a new operational domain of the digital 
world. However, new technological advances with their opportunities and challenges 
will facilitate a dialogue among actors of the international community to think about a 
new international regime – an international cyber regime. The international cyber regime 
will define the rules for responsible behaviour of states in cyberspace, and establish the 
relevant forms of international legal accountability for those who will violate the new 
norms. This process will help ensure cyber security and protect the critical information 
systems of states. 
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nafic msajulTa institutis gamowvevebi

nino Sengelia 

kavkasiis saerTaSoriso                                                                  

universitetis doqtoranti

referati. nafic msajulTa instituti, romelic anglo-amerikuli samarTleb

rivi sistemis  nawilia, gavrcelebulia araerT qveyanaSi. maT Soris aris sa

qarTvelo. nafic msajulTa sistemas aqvs rogorc pozitiuri, aseve naklovani 

mxareebi. mis dadebiT mxared iTvleba is, rom igi xels uwyobs jansaRi samar

Tlis sistemis arsebobas da icavs sazogadoebas, raTa politikurma lidereb

ma ver SeZlon sisxlis samarTlis sistemis borotad gamoyeneba oponentebis 

gasaCumeblad. amave dros mis mTavar naklovan mxared iTvleba nafic msajul

Ta SesaZlo mikerZoebuloba braldebulTa mimarT. statiaSi gaanalizebulia 

is riskebi, rac axlavs nafic msajulTa sistemas teqnologiuri ganviTarebis 

pirobebSi, rodesac nafici msajulebi informacias iReben socialuri qsele

bidan. socialuri mediis epoqaSi nafici msajulebis instituti axali gamow

vevebis winaSe dgas.

sakvanZo sityvebi:  nafic msajulTa sasamarTlo, socialuri media, samarTli

ani sasamarTlo

Sesavali

nafic msajulTa institutis koncefcia  britaneTSi gaCnda normanebis 
mier britaneTis dapyrobis Semdeg.  misi adreuli funqciebi sakmaod gan
sxvavdeboda dRevandelisagan. inglisSi adreul etapze nafici msaju

lebi moqmedebdnen rogorc mowmeebi, romlebic awvdidnen informacias 
adgilobriv sakiTxebze. magram isini TandaTanobiT gamoiyenes rogorc 
arbitrebi, rogorc samoqalaqo, aseve sisxlis samarTlis davebSi. 

TandaTanobiT damkvidrda pozicia, rom naficma msajulma sasamarTlo 
procesamde rac SeiZleba naklebi unda icodes saqmesTan dakavSirebuli 
faqtebis Sesaxeb. 

britaneTidan nafic msajulTa sistema gavrcelda sxvadasxva qveyanaSi, 
upirveles yovlisa, britaneTis koloniebSi. am sistemam gansakuTrebiT 
mtkiced moikida fexi amerikis SeerTebul StatebSi.



84

2022, ivlisi. JULY

#2

JOURNAL   IUSTITIA
Jurnali iusticia

nafic msajulTa sasamarTlo ganixileba rogorc inglisuri samarT

lebrivi sistemis fundamenturi nawili, Tumca dResdReobiT saqmeebis 
mxolod mcire raodenoba ganixileba nafic msajulTa mier. arsebobs mo
sazreba, rom es instituti gadamwyvet rols TamaSobs imis uzrunvelsa

yofad, rom sisxlis samarTlis sistemam imuSavos sazogadoebis da ara 
usamarTlo liderebis sasargeblod. nafic msajulTa institutis sasar
geblo argumentebs Soris aRiniSneba, rom is xels uwyobs ara mxolod 
jansaR sisxlis samarTlis sistemas, aramed jansaR sazogadoebasac, sa
dac politikur liderebs ar SeuZliaT borotad gamoiyenon sisxlis sa
marTlis sistema oponentebis gasaCumeblad.

nafic msajulTa instituti saqarTveloSi

saqarTveloSi nafic msajulTa instituti Tavdapirvelad saqarTvelos 
demokratiuli respublikis dros SemoiRes. saqarTvelos damoukideb
lobis dakargvis Semdeg gauqmda es institutic, xolo xelaxla is iqna 
SemoRebuli 2004 wels konstituciuri cvlilebiT. 

samarTlis mecnieri ana doliZe aRniSnavs, rom „marTlmsajulebis aRsru
lebis procesSi xalxis monawileoba saqarTveloSi odiTganve SeiniSne
boda. magaliTad, mosaxleobis monawileobaze marTlmsajulebaSi miuTi
Teben mkvlevrebi aWaraSi im periodSi, rodesac aWara osmaleTis imperiis 
nawili iyo. miuxedavad imisa, rom formalurad marTlmsajulebas gana
xorcielebda „yadi“ – imperiis mier daniSnuli mosamarTle, romelic ama
ve dros xelmZRvanelobda adgilobriv aRmasrulebel xelisuflebasac, 
formaluri institutebis mimarT mosaxleobis ndoba dabali iyo. wyaro
ebi miuTiTeben, rom samarTals axorcielbda „olqaSi“ gaerTianebuli mo
saxleoba, romelic ixilavda saqmeebs da gamoscemda gadawyvetilebebs“1.

aRsaniSnavia, rom saqarTveloSi, iseve rogorc rig postsabWoTa qvey
nebSi, nafic msajulTa instituts istoriuli ganviTarebis gza ar gauv
lia. miuxedavad imisa, iyo Tu ara marTlmsajulebaSi sazogadoebis war
momadgenlebis monawileobis raime forma  calkeul kuTxeebsa Tu mTel 
qveyanaSi (1919 wlis 17 ianvars miRebul iqna kanoni „nafic msajulTa sa
samarTlos SemoRebis Sesaxeb“2), mas ar hqonia sistemuri da gangrZobiTi 
xasiaTi. nafic msajulTa instituti sabWoTa kavSiris daSlis Semdeg sa

1. 	ana doliZe, „nafic msajulTa sasamarTlo saqarTveloSi da misi Sesabamisoba adamianis 
uflebaTa evropul konvenciasTan“, adamianis uflebebi da samarTlis uzenaesoba, red. kon-
stantine korkelia, 2013, gv.4.

2. 	iqve. 
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qarTvelos garda SemoiRes ruseTSi, yazaxeTSi, yirgizeTSi, ukrainasa da 
azerbaijanSi. 

„2009 wels saqarTvelos sisxlis samarTlis saproceso kodeqsSi 

Sevida cvlilebebi, romlis mixedviTac saqarTveloSi damkvidrda 

nafic msajulTa sasamarTlos klasikuri modeli, rac gulisxmobs 

funqciaTa mkacr gamijvnas mosamarTlesa da nafic msajulebs Soris. 
am SemTxvevaSi nafic msajulebs gamoaqvT verdiqti braldebulis damna
Saveobasa Tu udanaSaulobasTan dakavSirebiT, xolo mosamarTle dam
naSaved cnobil pirs ufardebs sasjels da wyvets sxvadasxva procesua
lur sakiTxs. manamde saqarTveloSi moqmedebda nafic msajulTa insti
tutis Sereuli modeli, romlis Tanaxmadac mosamarTle da nafici msa
julebi braldebulis braleulobisa da sasjelis Sefardebis sakiTxs 
erToblivad wyvetdnen“3.

nafic msajulTa institutis 

pozitiuri da naklovani mxareebi

winamdebare naSromis mizania, gaaanalizos nafic msajulTa institu
tis pozitiuri da naklovani mxareebi. aseve warmoaCinos, ramdenad qme
diTia es instituti dRevandel informaciiT gajerebul samyaroSi, 
radgan rogorc zemoT aRvniSneT, nafic msajulTa institutis mimarT 
erT-erTi mTavari moTxovna aris sasamarTlos dawyebamde msajulebis 
rac SeiZleba naklebi informirebuloba gansaxilvel saqmesTan dakav
SirebiT. 

samarTlis doqtori, profesori mindia ugrexeliZe, xazs usvams stras
burgis sasamarTlos mier saqmis ganxilvas „taqsketi belgiis winaaRm
deg“ da aRniSnavs, rom strasburgis sasamarTlom brZana, rom „nafic msa
julTa sasamarTlo am SemTxvevaSi ver CaiTvleba namdvil sasamarTlod, 
imitom rom iq araferi dasabuTebuli ar aris“4. 

ana doliZe aRniSnavs, rom „gansakuTrebuli yuradReba unda gamaxvil

des mosamarTleTa ganmartebebze danaSaulSi Tanamonawileobis saqme
ebze. rogorc taqsketis saqmidan Cans, swored am saqmeebSia gansakuTre

biT mniSvnelovani mosamarTleTa ganmartebebis sicxade da konkretu

3. 	lika kviJaSvili, daviT xurciZe, „nafic msajulTa sasamarTlo da masTan dakavSirebuli 
sakiTxebi saqarTveloSi“, „nafic msajulTa instituti, Taviseburebani da problemebi“, ka-
vkasiis saerTaSoriso universiteti, saerTaSoriso samarTlis kvleviTi instituti, gamom-
cemloba „universali“, 2017.

4. 	 Jury_trial_institute_Ge.pdf, gv.4
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loba. vinaidan sasjeli braldebulebs ecnobeba dasabuTebis gareSe, 
swored mosamarTleTa ganmartebebis meSveobiT xdeba Tanamonawile

obis saqmeebSi TiToeuli braldebulis bralis individualizacia da 
Tanamonawileobis xarisxis dadgena. saqarTveloSi viTarebas arTu

lebs is faqti, rom moqmedi kanonmdebloba avaldebulebs procesis mo
nawile msajulebs, gaecnon saqmeSi arsebuli saproceso SeTanxmebebis 
Sinaarss. msgavsi praqtika miuRebelia msajulTa sasamarTlosa da sap
roceso SeTanxmebis institutebis samSobloSi – amerikis SeerTebul 
StatebSi“5. 

ganaCenis dausabuTeblobis riskebs xazs usvams samarTlis doqtori 
ioseb kelenjeriZe: „nafic msajulTa sasamarTloSi arsebobs riski imi
sa, rom nafic msajulebad arCeulma moqalaqeebma, gamiznulad, mtkicebu
lebebis sapirispirod, �solidarobis an sxva raime motiviT moaxdinon 
mikerZoeba braldebulis sasargeblod an piriqiT. aRniSnuli movlena 
e.w. nulifikaciis saxeliTaa cnobili. 

ganaCenis dausabuTebloba maT amis srul SesaZleblobas aZlevs“6.

ZiriTadi argumentebi nafic msajulTa sasamarTlos sasargeblod aris 
is, rom igi uzrunvelyofs xalxis xmas marTlmsajulebis sistemaSi da 
nafici msajulebis mxridan naklebia mikerZoebulobis riski.

am dadebiTi mxareebis sawinaaRmdego argumentebia, rom nafic msajulebs 
ar aqvT samarTlebrivi ganaTleba, rac maT xels uSlis, rom saTanadod 
Seafason mtkicebulebebi; maTze metad axdens emociuri faqtorebi zegav
lenas, vidre mosamarTleze, romelic cdilobs iyos miukerZoebeli; is 
faqti, rom nafici msajulebi ar arian angariSvaldebuli, ewinaaRmdege
ba demokratiis principebs. 

mikerZoebas SeiZleba adgili hqondes cnobili adamianebis mimarT msa
julTa damokidebulebis gamo. magaliTad SeiZleba davasaxeloT ame
rikuli fexburTis varskvlavis o jei simpsonisa da „pop-musikis mefis“ 
maikl jeksonis saqmeebi. o jei simpsonis SemTxvevaSi nafici msajulebi 
mxolod Savkaniani da laTinoamerikeli moqalaqeebi iyvnen. jeqsonis sa
samrTlo procesi ki quCaSi misi fanebis uprecedento aqtivobis Tanxle

biT Catarda. bevr adamians sjera, rom am varskvlavebma ar miiRes damsa
xurebuli sasjeli. Sesabamisad, am SemTxvevebma xeli Seuwyo nafic msa

5. ana doliZe, „nafic msajulTa sasamarTlo saqarTveloSi da misi Sesabamisoba adamianis 
uflebaTa evropul konvenciasTan“, adamianis uflebebi da samarTlis uzenaesoba, red. kon-
stantine korkelia, 2013, gv.15

6. http://dl.sangu.edu.ge/pdf/dissertacia/iosebkelenjeridze.pdf, gv.137.
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julTa sasamarTlos mimarT undoblobis gaRrmavebas, maSin rodesac 
nafic msajulTa institutis amocana aris aamaRlos marTlmsajulebis 
mimarT ndoba sazogadoebaSi.

nafic msajulTa sasamrTlos 

gamowvevebi cifrul epoqaSi

am zogadi argumentebis garda ikveTeba kidev erTi sakiTxi, rac dakavSi
rebulia cifruli epoqis TaviseburebebTan. cifruli samyaros gaZli

erebam da informaciis uswrafesma da sayovelTao gavrcelebam mwvaved 
dasva sakiTxi: SeiZleba Tu ara cifrul epoqaSi obieqturi msajulebis 
povna.

cifrul epoqamde miukerZoebel nafic msajulTa povna, Tundac gaxmaure
bul saqmeebSi, arc ise rTuli iyo. arCevis Semdeg, nafic msajulebs miu
kerZoebeli statusi unda SeenarCunebinaT, saqme aravisTan ar unda gane
xilaT da moridebodnen radios, televizias da gazeTebs. dRes igive mid
goma ar muSaobs.

Zalian cota adamianis povna SeiZleba, romelic mTeli dRe an Tundac mTe

li kvira gaZlebs smartfonis an socialuri mediis gamoyenebis gareSe.

bevri adamiani Tavisi cxovrebis  sxvadasxva momentebs uziarebs sxvebs 
realur droSi socialuri mediis saSualebiT, rac SeuTavsebelia nafic 
msajulTa funqciasTan. 

dRevandel nafic msajulebs gacilebiT met informaciaze miuwvdebaT 
xeli. Tu adre danaSaulis an braldebulis Sesaxeb informaciis mopo
veba rTuli iyo, gansakuTrebiT, Tu saqme ara cnobil, aramed Cveulebriv 
adamianebs exeboda, axla nebismieri braldebulis Sesaxeb, informaciis 
miReba kompiuterze erTi dawkapunebiT SeiZleba. adre Tu informacia gaq
reboda axali ambebidan, misi moZieba SeuZlebeli iyo, axla  is umartive
sad mosapovebelia onlainsivrceSi.

1. ZiriTadad socialur mediasTan mimarTebaSi nafici msajulebi Semdegi 
saxis darRvevebs sCadian:isini iyeneben internets konkretuli SemTxve

vis Sesaxeb damatebiTi informaciis mosapoveblad. nafic msajulTa mova
leobaa, rom konkretuli saqmis Sesaxeb Seiqmnan warmodgena im mtkicebu
lebebidan gamomdinare, rasac ismenen sasamarTlo darbazSi, Tumca maT 
mier internetSi Catarebuli kvleva winaswar uqmniT garkveul  damokide
bulebas saqmis figurantebis mimarT.

2. dauSvebelia, rom naficma msajulebma gamoaqveynon „posti“ an „tviti“ 
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socialur qselSi an daakomentaron sxvisi gamoqveynebuli posti sasa
marTloSi mimdinare ganxilvebis dros, Tumca sxvadasxva qveyanaSi  ara
erTi aseTi SemTxveva xdeba. zogierT SemTxvevaSi droulad xdeba rea
gireba socialur mediaSi dauSvebel aqtiurobaze da nafici msajulebi 
moixsnebian sasamarTlo procesidan, magram yovelTvis ver xdeba msgavsi 
qmedebebis gakontroleba, rac aCens nafic msajulTa sistemis mimarT se
riozul kiTxvebs.

3. socialuri qseli aadvilebs nafici msajulis mier dacvasTan an bral

debulTan komunikaciaSi Sesvlis SesaZleblobas, rac dauSvebelia. 

adamianis uflebaTa konvenciis me-6 muxliT „yoveli adamiani, misi samo
qalaqo xasiaTis uflebebisa da movaleobebis, an misTvis wardgenili 
sisxlissamarTlebrivi braldebis safuZvlianobis gamorkvevisas, aR
Wurvilia gonivrul vadaSi  misi saqmis samarTliani da saqveynod gan
xilvis uflebiT kanonis safuZvelze Seqmnili damoukidebeli da miu
kerZoebeli sasamarTlos mier“7. Tumca socialuri mediis epoqaSi es uf
leba SeiZleba riskis qveS dadges. am mxriv, gansakuTrebiT sayuradRe
boa nafic msajulTa sistema.  arsebobs magaliTebi nafici msajulebis 
procesidan moxsnis, CaSlili samarTlo procesis, nafic msajulTa 
sisxlis samarTlis pasuxismgeblobis dayenebis maTi socialur medi
aSi aqtiurobis gamo. qvemoT ganvixilavT ramdenime aseT gaxmaurebul 
SemTxvevas:

2016 wels avstraliaSi brali wauyenes 2 nafic msajuls, radgan maT ganz
rax daarRvies mosamarTlis miTiTeba, ar daemorCilnen mis moTxovnas da 
Caatares internetSi kvleva gansaxilvel saqmesTan dakavSirebiT. isini 
miCneul iqnen damnaSaveebad, radgan CaiTvala, rom aseT saqciels SeuZ
lia Searyios nafic msajulTa institutis, rogorc patiosani sistemis 
reputacia da problema Seuqmnas zogadad marTlmsajulebis ganxorcie
lebas8. orive nafici msajuli dajarimda 3000 dolariT.

britaneTSi msajulma kasim deivim seqsualuri SeuracxyofisTvis mamaka
cis sasamarTlo procesis dros „feisbuqze“ mkacri mesiji dawera. Tavis 
postSi man gaaJRera mosazreba, rom is apirebda braldebulis damnaSaved 
cnobas. is uxamsi sityvebiT werda, rom mas yovelTvis surda gasworeboda 
pedofils  da axla ki amis saSualeba kanonis farglebSi mieca. 

deivi am postis gamo daTxovnil iqna msajulobidan. man Tavisi saqcie

7. adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvencia, muxli 6.1. 

8. REGISTRAR OF THE SUPREME COURT OF SOUTH AUSTRALIA v C [2016] SASC 93 (22 June 2016), http://
www8.austlii.edu.au/cgi-bin/viewdoc/au/cases/sa/SASC/2016/93.html {26.03.2022}.
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li imiT axsna, rom fiqrobda, TiTqos internetiT mxolod saqmis Sesaxeb 
kvleva ekrZaleboda. miuxedavad amisa, mosamarTlem misi sityvebi arasan
dod miiCnia. man aRniSna, rom deivma Tavis „feisbuqis“ megobrebs acnoba, 
rom is daeyrdnoboda Tavis winaswar ganwyobas da ara saqmis arss. 

naficma msajulma devid berdma „guglSi“ moipva informacia TaRliTo

bis saqmeze da es informacia gauziara sxva nafic msajulebs. sasamarT

lo CaiSala da saWiro gaxda xelaxali sasamarTlos Catareba. londonis 
umaRlesi sasamarTlos mosamarTleebma ser jon tomasma da ser naijel 
suinim deivis da berds orTviani patimroba miusajes9.

nafic msajulTa institutis naklovani mxare, rac ukavSirdeba cif
rul epoqaSi miukerZoebeli msajulebis SerCevas, aSkarad gamoCnda  
gaxmaurebul bostonis 2013 wlis teraqtSi braldebuli joxar carna
evis saqmeSi.

2013 wlis 15 aprils Semzaravi teraqti moxda bostonSi, sadac maraTo

nis monawileebi aafeTqes. finiSis xazTan daiRupa 3 da daiWra asobiT 

adamiani. policiam moaxdina teraqtis organizatorebis, CeCnuri war

moSobis Zmebis Temirlan da joxar carnaevebis identificireba. Zmebi 
iyvnen yirgizeTis da aSS-s moqalaqeebi. policiasTan Setakebis dros Te

mirlani daiRupa, xolo joxar carnaevi dapatimrebul iqna.

joxar carnaevis advokatebi iTxovdnen, rom sasamarTlo ar Catare
buliyo bostonSi, radgan SeuZlebeli iqneboda ar darRveuliyo voir 
dire, anu SeerCiaT miukerZoebeli msajulebi, radgan mediaSi intensiu
rad Suqdeboda bostonis teraqti. mosamarTlem uaryo dacvis mxaris 
moTxovna10.  

potenciuri 1373 msajulidan, individualuri voir dire-is safuZvelze 
gamoZaxebul iqna 265 kandidati. maT daurigdaT 100-punqtiani kiTxva

ri. individualuri voir dire-is dros advokatebis erT-erTi daJinebuli 
moTxovna iyo gaerkviaT, Tu ramdenad hqondaT mediasTan wvdoma poten
ciur msajulebs. 

mas Semdeg, rac joxar carnaevs sikvdiliT dasja miesaja, dacvis mxa
rem gaasaCivra es gadawyvetileba. dacvis mxaris argumenti iyo, rom na
fic msajulTa sasamarTlo ar iyo miukerZoebeli: ori nafici msajuli  
ityueboda ficis qveS, socialur mediaSi maT komentarebTan dakavSire

9. https://www.gov.uk/government/news/two-jurors-convicted-for-internet-use {25.01.2022}.
10. Boston Bomber’s Death Sentence Should Not Have Been Vacated Based on Insufficient Voir Dire [United States v. 

Tsarnaev, 968 F.3d 24 (1st Cir. 2020).].
	 https://www.washburnlaw.edu/publications/wlj/online/volume/60/mccoy-boston-bomber.pdf, gv.105.
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biT. gairkva, rom erT-erTma naficma msajulma qalma 22-jer dawera „tvi
terSi“ dabombvis Sesaxeb. man aseve gaakeTa komentari im fsiqologiur 
problemasTan dakavSirebiT, rac mas hqonda maSin, roca carnaevs eZebd
nen. TviTon am dros samsaxurSi iyo, xolo misi ojaxi Caketili iyo sax
lSi. socialur mediaSi misi aqtiurobis Sesaxeb man damala informacia 
msajulebis SerCevis dros11.

meore msajulma, miuxedavad sasamarTlos brZanebisa, „feisbuqSi“ dawe
ra, rom arCeuli iyo msajulad. misma erTma  megobarma dauwera komen
tari, rom  monawileoba mieRo mis (igulisxmeba carnaevi) cixeSi gag
zavnaSi, sadac mas mouvlidnen.  meore megobari werda, rom es biWi jo

joxeTSi unda gaegzavna. dacvis mxaris moTxovnis miuxedavad mosamar
Tle o’tulma uari ganacxada am msajulTa dakiTxvasa da msajulobidan 
daTxovnaze12.

2019 wels saapelacio sasamarTlom dacvis mxaris am argumentebze dayr
dnobiT miiCnia, rom mosamarTlem ver uzrunvelyo samarTliani sasamar
Tlo da gaauqma carnaevis sikvdiliT dasjis gadawyvetileba. saqme dab
runda xelaxla gansaxilvelad.  oponentebi ar daeTanxmnen am gadawyve
tilebas da 2021 wlis  oqtomberSi aSS-is iusticiis departamentma kvlav 
waradgina argumentebi carnaevis sikvdiliT dasjis saqmis xelaxla gan
saxilvelad. 2022 wlis 4 marts  uzenaesma sasamarTlom daamtkica joxar 
carnaevis sikvdiliT dasjis gadawyvetileba. mosamarTle klarens to
masma aRniSna: „joxar carnaevma Caidina sazareli danaSauli, magram me-6 
Sesworebis   Tanaxmad mas garantirebuli hqonda samarTliani sasamarT

lo miukerZoebel nafic msajulTa winaSe da man is miiRo“13. 

es saqme aris precedentuli da adasturebs, Tu ra rTulia voir dire-is far
glebSi moqmedeba socialuri mediis epoqaSi.  iseT  qveyanaSic ki, rogori
caa aSS, romelsac aqvs uzarmazari resursi da nafic msajulTa institu
tis xangrZlivi tradicia, Znelia Tanamedrove epoqaSi sruliad miuker
Zoebeli nafici msajulebis SerCeva.  

saqrTveloSi nafic msajulTa mier ramdenime saqmea ganxiluli.  farTo 
sazogadoebisTvis ar aris cnobili daculi iyo Tu ara miukerZoeblobis 
is maRali standarti nafic msajulTa mier, rac socialur mediaSi maTi 
CarTulobis SezRudvas gulisxmobs.  

11. Supreme Court Overturns Appeals Court Decision Reversing Death Sentence in Boston Marathon Bombing https://
deathpenaltyinfo.org/news/supreme-court-overturns-appeals-court-decision-reversing-death-sentence-in-boston-mar-
athon-bombing.

12. iqve.
13. https://edition.cnn.com/2022/03/04/politics/tsarnaev-supreme-court/index.html.
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daskvna

•	 daskvnis saxiT SeiZleba iTqvas, rom nafic msajulTa sasamarTlos 
idea, rom braldebuls gansjian adamianebi misive Temidan am sazogado
ebaSi damkvidrebuli moralis mixedviT, pozitiurTan erTad naklovan 
mxareebsac Seicavs. maTgan SeiZleba gamovyoT ramdenimenafic msaju

lebs ar aqvT samarTlebrivi ganaTleba da xSirad ar ZaluZT saTana

dod awon-dawonon mtkicebulebebi,  gaigon  rTuli sakiTxebi da gamoi
tanon Sesabamisi daskvna.

•	 nafici msajulebi solidarobis an miuReblobis motiviT SeiZleba iy
vnen mikerZoebuli  garkveuli individebis an jgufebis mimarT, mag., ra
sobriv niadagze an cnobadi saxeebis mimarT.  

•	 bolo periodSi am saukunovan instituts axali gamowvevebi gauCnda. in
formaciis saukuneSi miukerZoebel nafic msajulTa SerCeva, rac gu
lisxmobs maT socialur mediaSi CarTulobis gamoricxvas an minimu
mamde SezRudvas, institutis sxva naklovanebebTan erTad  SeiZleba 
erT-erTi mTavari gamowveva iyos. 

rekomendacia: imisTvis, rom daZleul iqnes socialur mediaSi nafic 
msajulTa CarTulobiT Seqmnili gamowveva,  saWiroa nafic msajulebTan 
muSaobis Catareba, raTa maT zustad icodnen, Tu ra SeiZleba mohyves so
cialuri mediis araswor gamoyenebas. Tumca iseTi mkacri zomebis gata
rebam, rogoricaa  maTTvis internetSi CarTuli xelsawyoebis CamorTmeva 
sasamarTlo procesis dros, SeiZleba adamianebs nafic msajulTa insti
tutSi CarTulobis survili daukargos. amitom saWiroa balansis povna 
nafic msajulTa institutis miukerZoeblobasa da nafic msajulTa pira
di Tavisuflebis pativiscemas Soris. 
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CHALLENGES FACING TRIALS BY JURY

Nino Shengelia 
PhD candidate Caucasus International University

Abstract. The institution of a jury trial, which is part of the Anglo-American legal system, is well 
established in a number of countries, including Georgia. A jury system has both advantages and 
disadvantages. On the plus side, it promotes the existence of a healthy legal system and protects the 
public in the sense that political leaders are not able to abuse the criminal justice system to silence 
their opponents. At the same time, its main disadvantage is possible bias on the part of jurors towards 
defendants. This article analyses the risks associated with a jury system in light of technological ad-
vances, in particular when jurors obtain information from social networks. In the age of social media, 
the institution of a jury trial faces a new set of challenges.

Keywords: Trial by jury, social media, fair trial

INTRODUCTION 

The concept of the institution of a jury trial first emerged in Britain following the Nor-
man Conquest of Britain. Its early functions were very different from those of today. At 
an early stage, in England, jurors acted as witnesses who used to provide information 
on local matters. However, they gradually became arbitrators in both civil and criminal 
disputes.

A position gradually developed that jurors should know as little as possible about the facts 
of the case prior to a trial. 

From Britain, the jury system spread to many countries, especially the British colonies. This 
system was particularly firmly established in the United States.

A trial by jury is considered a fundamental part of the English legal system, although only a 
small number of cases are currently tried by a jury. It is believed that this institution plays a 
crucial role in ensuring that the criminal justice system works for the benefit of society rather 
than unjust leaders.

Among the useful arguments in support of the institution of a jury trial is that it promotes not 
only a sound criminal justice system but also a healthy society where political leaders are not 
able to abuse the criminal justice system to silence their opponents.
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INSTITUTION  OF  A  JURY TRIAL  IN  GEORGIA

The institution of a jury trial was first introduced in Georgia during the Democratic Republic 
of Georgia. The institution was abolished after the loss of Georgia’s independence, and was 
re-introduced in 2004 through a constitutional amendment.

Ana Dolidze, a legal scholar, writes that „people’s participation in the administration of jus-
tice was observed in Georgia from time immemorial. For example, the participation of the 
population in the judiciary is referred to by researchers in Ajara during the period when Ajara 
was part of the Ottoman Empire. Although justice was formally administered by a „Kadi“, a 
judge appointed by the Empire, who was also the head of the local executive authorities, the 
population’s trust in formal institutions was low. Sources indicate that the law was enforced 
by people united in an „Olka“ which heard cases and issued decisions“1.

It should be noted that in Georgia, as well as in a number of post-Soviet countries, the in-
stitution of a jury trial has not gone through a path of historical development. Irrespective 
of whether any form of public participation in the judiciary existed in certain parts of the 
country or throughout the country (the Law on the Introduction of Jury Trials was adopted on 
17 January 19192), it was not of a systematic and continuous nature. After the collapse of the 
Soviet Union, in addition to Georgia, the institution of a jury trial was introduced in Russia, 
Kazakhstan, Kyrgyzstan, Ukraine, and Azerbaijan.

„In 2009, amendments were made to the Criminal Procedure Code of Georgia, according 
to which the classical model of a jury trial was established in Georgia, which entails a strict 
separation of functions between the judge and the jury. In such case, a jury delivers a verdict 
on the guilt or innocence of a defendant, and a judge imposes a sentence on the person found 
guilty, and rules on various procedural issues. Until then, there was a hybrid model of the 
institution of a jury trial in Georgia, according to which the judge and the jury jointly ruled 
on the issue of the guilt and sentencing of a defendant“3.

ADVANTAGES AND DISADVANTAGES 
OF THE INSTITUTION OF A JURY TRIAL

This paper aims to analyse the advantages and disadvantages of the institution of a jury 
trial, and to show how effective this institution is in today’s information-saturated world, 
because, as mentioned above, one of the main requirements of the institution of a jury trial 

1. 	 ana doliZe, „nafic msajulTa sasamarTlo saqarTveloSi da misi Sesabamisoba adamianis 
uflebaTa evropul konvenciasTan“, adamianis uflebebi da samarTlis uzenaesoba, red. 
konstantine korkelia, 2013, gv. 4

2. 	 Ibid.
3. 	 lika kviJaSvili. daviT xurciZe. „nafic msajulTa sasamarTlo da masTan dakavSirebuli 

sakiTxebi saqarTveloSi“, „nafic msajulTa instituti, Taviseburebani da problemebi“, 
kavkasiis saerTaSoriso universiteti, saerTaSoriso samarTlis kvleviTi instituti, ga-
momcemloba „universali“, 2017
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is to ensure that jurors are informed as little as possible about the facts of the case at hand 
prior to a trial.

Doctor of Law, Professor Mindia Ugrekhelidze, says that the Strasbourg Court re-
viewed the case of Taxquet v. Belgium, and notes that the Strasbourg Court ruled that 
„a jury trial in this case cannot be considered a real trial, because there is nothing 
substantiated there“4.

Ana Dolidze notes that „special attention should be given to the explanations provided by 
judges in cases of complicity in the crime. As it appears from the case of Taxquet, the clarity 
and specificity of the explanations of judges are especially important in such cases. Since 
the sentence is notified to the defendants without justification, it is the judges’ explanations 
that individualise the guilt of each defendant in complicity cases, and determine the degree 
of complicity. The situation in Georgia is complicated by the fact that current legislation 
obliges jurors participating in a trial to familiarise themselves with the content of plea bar-
gains available in the case. Such practices are unacceptable in the United States, the home of 
the institutions of a jury trial and plea bargaining“5.

Doctor of Law Ioseb Kelenjeridze underlines the risks arising from a failure to substanti-
ate a judgment: „In a jury trial, there is a risk that citizens elected as jurors, contrary to the 
evidence, may knowingly show bias in favour of or against the defendant, out of solidarity 
or on some other grounds. Such an instance is known as nullification. The absence of the 
substantiation of a judgment gives them every opportunity to do so“6.

The main arguments in favour of a trial by jury is that it ensures that the people’s voice is 
heard in the justice system and there is less risk of bias on the part of a jury.

Arguments against the above advantages are that jurors lack legal education, which prevents 
them from properly assessing evidence. Emotional factors influence them more than a judge 
who tries to be impartial. In addition, the fact that jurors are not accountable is contrary to 
the principles of democracy.

Bias may arise from jurors’ attitude towards famous people. Examples include the cases of 
the American football star O. J. Simpson and the „King of Pop“ Michael Jackson. In the 
case of O. J. Simpson, the jurors were only Blacks and Latinos. Jackson’s trial witnessed an 
unprecedented activity by his fans in the street. Many people believe that these stars did not 
receive the punishment they deserved. Consequently, these cases contributed to the deepen-
ing of distrust towards the institution of a jury trial, when in fact the task of the institution is 
to increase public trust in the judiciary.

4. 	 Jury_trial_institute_Ge.pdf, p. 4
5. 	 ana doliZe, „nafic msajulTa sasamarTlo saqarTveloSi da misi Sesabamisoba adamianis 

uflebaTa evropul konvenciasTan“, adamianis uflebebi da samarTlis uzenaesoba, red. 
konstantine korkelia, 2013, gv. 15

6. 	 http://dl.sangu.edu.ge/pdf/dissertacia/iosebkelenjeridze.pdf, p. 137
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CHALLENGES FACING TRIALS BY 
JURY IN THE DIGITAL AGE

In addition to these general arguments, another issue arises due to the peculiarities of the digital 
age. The rise of the digital world and the rapid and widespread dissemination of information 
have raised the pressing question of whether objective jurors can be found in the digital age.

Before the digital age, finding impartial jurors, even in high-profile cases, was not so dif-
ficult. After being elected, jurors had to maintain an impartial status, not discuss the case 
with anyone, and avoid radio, television, and newspapers. Today, the same approach does 
not work.

There are very few people who can go without using a smartphone or social media for a 
whole day, or even a whole week.

Many people share different moments of their lives with others in real time through social 
media, which is incompatible with the functions of jurors.

Today’s jurors have much more information available to them. Where once it was difficult 
to obtain information about a crime or a defendant, especially in a case that involved ordi-
nary people and not celebrities, now information about any defendant can be obtained with 
a single click on the Internet. Previously, if information disappeared from the news, it was 
impossible to find it, but now it can easily be found online.

1. Jurors mainly commit the following types of violations with regard to social media:They 
use the Internet to obtain additional information about a particular case. Jurors are required 
to form an opinion about a particular case based on the evidence they hear in the courtroom, 
but the research they do on the Internet shapes a certain attitude towards the figures of the 
case in advance.

2. Jurors are not allowed to publish „a post“ or „a tweet“ on social media or to comment on 
someone else’s post during the court hearings, although many such cases occur in different 
countries. In some cases, there is a timely response to impermissible activity on social me-
dia, and jurors are removed from the trial. However, such actions cannot always be control-
led, which raises serious questions about the jury system.

3. A social network facilitates the possibility for a juror to communicate with the defence or 
the defendant, which is unacceptable.

Article 6 of the Convention on Human Rights provides that „in the determination of his civil 
rights and obligations or of any criminal charge against him, everyone is entitled to a fair and 
public hearing within a reasonable time by an independent and impartial tribunal established 
by law“7. However, this right may be jeopardised in the age of social media. The jury system 
is of particular note in this respect. There are examples of the removal of jurors from the trial, 
disrupted trials, and criminal liability of jurors for their activities on social media. Below we 
will discuss some of such high-profile cases.

7. 	 European Convention on Human Rights, Article 6(1).
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In 2016, two jurors were charged in Australia for deliberately not following the judge’s di-
rection, disobeying his request, and carrying out Internet research regarding the case at hand. 
They were found guilty because it was considered that such conduct could undermine the 
reputation of the jury system as an honest system, and pose problems for the administration 
of justice in general8. Both jurors were fined USD 3 000 each.

In Britain, juror Kasim Davey wrote a strongly-worded message on Facebook during the 
trial of a man for sex offences. His posting suggested that he was going to find the defendant 
guilty. He wrote, using offensive words, that he always wanted to punish a paedophile, and 
now he had an opportunity to do so within the law.

Davey was discharged from the jury for this post. He explained his behaviour by saying that 
he believed he was only prohibited from using the Internet to carry out research. Neverthe-
less, the judge found his explanation untruthful. He noted that Davey made clear to his Face-
book friends that he would rely on his prejudices and not on the facts of the case.

Juror David Beard researched information about the fraud case via the Google search engine 
and shared it with fellow jurors. The trial collapsed, and it became necessary to hold a retrial. 
Sir John Thomas and Sir Nigel Sweeney, judges at London’s High Court, sentenced Davey 
and Beard to 2 months imprisonment9.

The disadvantage of the institution of a jury trial in terms of the selection of impartial jurors 
in the digital age became evident in the case of Dzhokhar Tsarnaev, convicted of participat-
ing in the 2013 Boston terrorist act.

On 15 April 2013, a horrific terrorist act was carried out in Boston, during which partici-
pants in a marathon were bombed. Three were killed, and hundreds were injured near the 
finish line. Police identified the perpetrators of the bombing, brothers of Chechen origin 
Temirlan Tsarnaev and Dzhokhar Tsarnaev. The brothers were citizens of Kyrgyzstan and 
the United States. Temirlan was killed in a clash with police, and Dzhokhar Tsarnaev was 
imprisoned.

Dzhokhar Tsarnaev’s lawyers requested that the trial not be held in Boston, as it would be 
impossible not to violate voir dire, or select impartial jurors, as the media intensively cov-
ered the Boston terrorist act. The judge rejected the defence’s request10.

Out of a potential 1373 jurors, 265 candidates were called on the basis of individual voir 
dire. They were given a 100-point questionnaire. One of the demands of the lawyers during 
the individual voir dire was to find out whether potential jurors had access to the media.

After Dzhokhar Tsarnaev was sentenced to death, the defence appealed the decision. The 

8. 	 Registrar of the Supreme Court of South Australia v C [2016] SASC 93 (22 June 2016), http://www8.austlii.edu.au/
cgi-bin/viewdoc/au/cases/sa/SASC/2016/93.html {26.03.2022}.

9. 	 https://www.gov.uk/government/news/two-jurors-convicted-for-internet-use {25.01.2022}.
10. Boston Bomber’s Death Sentence Should Not Have Been Vacated Based on Insufficient Voir Dire [United States v. 

Tsarnaev, 968 F.3d 24 (1st Cir. 2020).]. https://www.washburnlaw.edu/publications/wlj/online/volume/60/mccoy-
boston-bomber.pdf, p. 105.



98

2022, ivlisi. JULY

#2

JOURNAL   IUSTITIA
Jurnali iusticia

defence’s argument was that the jury was not impartial: two jurors lied under oath about 
their comments on social media. It turned out that one of the jurors had tweeted 22 times 
about the bombing. She also commented on the psychological problem she had during the 
search for Tsarnaev. The juror herself was at work at the time, while her family was locked 
up at home. The juror concealed information about her activity on social media during the 
selection of the jury11.

Despite the court order, the second juror posted on Facebook that he had been selected as 
a juror. One of his friends wrote a comment telling him to contribute towards sending him 
(i.e. Tsarnaev) to prison where he would be taken care of. Another friend wrote that the guy 
should be sent to hell. Despite the request of the defence, Judge O’Toole refused to question 
the jurors and discharge them from the jury12.

In 2019, based on the arguments put forward by the defence, the Court of Appeal held that 
the judge had failed to provide a fair trial and overturned the decision sentencing Tsarnaev 
to death. The case was sent back for retrial. The opponents disagreed with this decision, and 
in October 2021, the US Department of Justice again presented arguments to have the case 
of Tsarnaev’s death sentence re-examined. On 4 March 2022, the Supreme Court upheld the 
decision sentencing Dzhokhar Tsarnaev to death. Judge Clarence Thomas wrote: „Dzhokhar 
Tsarnaev committed heinous crimes. The Sixth Amendment nonetheless guaranteed him a 
fair trial before an impartial jury. He received one“13.

This case sets a precedent and proves how difficult it is to act within voir dire in the age of 
social media. Even in a country like the USA, which has enormous resources and a long-
established tradition of the institution of a jury trial, it is challenging to select completely 
impartial jurors in the modern era. 

In Georgia, a number of cases have been heard by a jury. The general public is not aware 
whether the high standard of impartiality has been respected by the jurors, which includes 
limiting their involvement in social media.

CONCLUSION

In conclusion, we can say that the idea of a trial by jury, in which a defendant is tried by 
people from his or her own community, according to the morals established in this society, 
has, alongside its advantages, also disadvantages, some of them being highlighted below:

11. Supreme Court Overturns Appeals Court Decision Reversing Death Sentence in Boston Marathon Bombing https://
deathpenaltyinfo.org/news/supreme-court-overturns-appeals-court-decision-reversing-death-sentence-in-boston-
marathon-bombing.

12. Ibid.
13. https://edition.cnn.com/2022/03/04/politics/tsarnaev-supreme-court/index.html.
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• 	 Jurors lack legal education and are often unable to properly assess evidence, understand 
complex issues, and draw appropriate conclusions.

• 	 Jurors may be biased in favour of or against certain individuals or groups on grounds of 
solidarity or non-acceptance, for example, on the basis of race or towards recognisable 
people.

• 	 Recently, this age-old institution has faced new challenges. Selecting impartial jurors in 
the information age, which means excluding or minimising their involvement in social 
media, is likely to be one of the main challenges along with other disadvantages of the 
institution.

RECOMMENDATION: To overcome the challenge relating to jurors’ involvement in so-
cial media,�������������������������������������������������������������������������������� it is essential to work with��������������������������������������������������� jurors �������������������������������������������to make them aware of ���������������������exactly what the con-
sequences of inappropriate use of social media might be. However, strict measures such as 
taking away devices with Internet access during the trial may discourage people from par-
ticipating in jury trials. It is therefore necessary to strike a balance between the impartiality 
of the institution of a jury trial and respect for the personal freedom of jurors.
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mediacia  novacia qarTul samarTlebriv 

sivrceSi da   adamianis uflebaTa 

realizaciis efeqturi meqanizmi

irakli yandaSvili 

advokati, ssip `saqarTvelos mediatorTa 

asociasiis~ Tavmjdomare, profesori, samarTlis doqtori

referati. statiis mizania  saqarTveloSi davis alternatiuli gadawyvetis 

iseTi axali formis Sesaxeb, rogoric aris mediacia mecnieruli msjeloba 

da sakiTxis aqtualizacia. „mediaciis Sesaxeb“ saqarTvelos kanonis amoq

medeba qveyanaSi dialogis kulturis damkvidrebis da sazogadoebis dapi

rispirebis relsebidan socialuri mSvidobis relsebze gadayvanis saqmeSi 

mniSvnelovani winapirobaa. marTalia sakanonmdeblo doneze davis aRniSnu

li platforma xelmisawvdomi Seiqmna, Tumca mis Sesaxeb cnobadoba ar aris 

maRali, swored am tipis gamowvevis, maT Soris iuridiul wreebSi, efeqturad 

daZlevis saSualebad miviCnevT sakiTxis Taobaze mecnieruli kvlevis gan

xorcielebas, raTa miiRwes etapi, rodesac mediacia ar iqneba miCneuli davis 

alternatiul meqanizmad, aramed aRiarebuli iqneba, davis gadawyvetis rigiT 

meqanizmad, ra xedvac Sejerebulia ganviTarebuli demokratiebis magaliTze, 

rogorc samecniero, aseve praqtikos iuristTa wreSi.

sakvanZo sityvebi: mediacia, molaparakeba,SeTanxmeba 

I. Sesavali

Tanamedrove sazogadoeba, gansakuTrebiT midrekilia davebisadmi, rac 

avtomaturad iwvevs sasamarTlos gadatvirTulobas sarCelebiT, gana

pirobebs gaxangrZlivebul da droSi gaWianurebul marTlmsajulebis 

sistemas da modave mxareebis finansur danaxarjebs1. Ddavis maxasiaTe

beli daZabulobis, nerviulobis, fizikuri da emociuri destabiliza

ciis, davasTan dakavSirebuli drois da finansebis danaxarjis gaTva

liswinebiT sazogadoeba da samewarmeo subieqtebi mudam fiqrobdnen 

da dResac fiqroben Tu rogor da ra meqanizmebiT moaxerxon maTi 

gamomdinare konfliqturi situaciis ganeitraleba, daZabulobis ke

1.	 Esplugues C., Marquis L., New Developments in Civil and Commercial Mediation, Springer, Vol. 6, 2015, 2
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rebis efeqturi CaxSoba da imis moxerxeba, rom urTierTobebi meore 

mxaresTan gagrZeldes harmoniulad.

am mizniT, sazogadoeba mudam ZiebaSi iyo davis gadawyvetis efeqturi 

gzebis, romelic yvelaze metad daakmayofilebda maT saWiroebebs da 

moergeboda mxareTa interesebs, msgavsi Zieba da dagegmareba avtoma

turad samarTlebriv gzebamde midis da am mimarTulebiT maT Soris 

mTavari aris saxelmwifos samarTlebrivi politika emTxveodes sa

zogadoebis interess da saWiroebas da Tanmdevad pasuxobdes im in

teress, rac saxelmwifos mTavar Semadgenels – moqalaqeebs aqvT da 

esaWiroebaT. 

saerTaSoriso perspeqtividan martivi, efeqturi, drouli da xelmisaw

vdomi formebis arseboba davis gadawyvetis meqanizmebisa aris dRevan

deli saWiroeba2. 

aRsaniSnavia, rom am yvelafris fonze saxelmwifoebrivi interesic 

Tanxvedri iyo da aris im saWiroebisa, razec zemoT aris saubari, 

radgan erTi mriv, msgavsi SesaZleblobebis ganviTarebiT, sasamar

Tlo xelisuflebas eZleva saSualeba erTgvari ganmuxtvis masTan 

akumulirebuli da mimdinare saqmiswarmoebebis, xolo meore mxriv, 

sruldeba didi socialuri funqcia, rodesac mxareebi sasamarTlos 

nacvlad, sxva kanonieri gzebiT davis amowurvis mcdelobisas uf

ro metad inarCuneben erTmaneTTan urTierTobis resurss, radgan am 

alternatiuli meqanizmebis gamoyenebiT mxareebs Soris mogebuli 

da wagebuli mxaris sindromi maT ar euflebaT,  rac uadvilebT sa

zogadoebis warmomadgenlebs da bizness, ormagad, konfliqtSi myof 

meore mxaresTan gaagrZelon Tanacxovreba Tu saqmiani urTierTobis 

qona, riTac adamianebi Tu iuridiuli pirebi kidev ufro efeqtia

nad axdenen sakuTari uflebebis dacvas. sxva sityvebiT rom iTqvas, 

rogorc saxelmwifos interesSia makro doneze, aseve TiToeuli da

vis mxaris interesSia mikro doneze3 gamonaxos drois da finansebis 

kuTxiT efeqturi davis gadawyvetis iseTi meqanizmi, romelic miscems 

mxareebs, maT Soris, ra Tqma unda, saxelmwifos, resursebis realurad 

dazogvis saSualebas da iqneba socialuri mSvidobis winapiroba, xo

lo adamianis uflebebi gacilebiT ufro efeqtianad daculi da ga

rantirebuli.

zemoaRniSnuli saWiroebebis da realobis gaTvaliswinebiT savsebiT 

2.	 Carvalho J.M., Carvalho C., Online Dispute Resolution Platform in Alberto de Franceschi (ed), European Contract 
Law and the Digital Single Market –The Implications of the Digital Revolution, Intersentia, 2016, 245, 246.

3.	 Steffek F., Mediation, in The Max Planck Encyclopedia of European Private Law, Volume II, Basedow J., Hopt J.K., 
Zimmermann R., Stier A., Oxford University Press, Oxford, 2012, 1163.



102

2022, ivlisi. JULY

#2

JOURNAL   IUSTITIA
Jurnali iusticia

logikuri da Sedegobrivad prognozirebadi iyo da aris davis gadawy

vetis alternatiuli saSualebebis, romlebic realurad warmoadgenen 

socialuri daZabulobis4 da sazogadoebaSi arsebuli konfliqtebis 

Sedegiani aRmofxvris da adamianis uflebebis dacvis efeqtur meqa

nizmebs. Tamamad SeiZleba iTqvas, rom bolo wlebis manZilze mediacia 

marTlac mkvidrdeba TiTqmis yvela saxelmwifoSi, rogorc davis ga

dawyvetis yvelaze efeqturi alternatiuli saSualeba, mediaciisTvis 

maxasiaTebeli formebis5 CaTvliT.

dReisaTvis mediacia warmoadgens yvelaze swrafad ganviTarebad davis 

gadawyvetis alternatiul saSualebas msoflioSi6, romelsac axasia

Tebs mesame7, damoukidebeli, miukerZoebeli da neitraluri piris Car

TulobiT8 konfidencialuri da struqturirebuli procesis fargleb

Si9 konfliqtis mxareebisTvis davis Sesaxeb gadawyvetilebis miRebis 

SesaZleblobis delegireba, rac mediaciis evropuli10 da aramxolod 

aRqmis mTavari maxasiaTebeli Tvisebaa.

mediaciis damkvidrebis mTavari mizania mxareebs mieceT SesaZlebloba 

maTi interesebisaTvis saukeTeso gadawyvetilebiT daasrulon dava da 

aRmofxvran konfliqti sakuTari xeliT11, ra drosac ubralod ki ar 

asruleben meore mxaresTan davas, aramed qmnian winapirobas mxaresTan 

saqmiani Tu piradi urTierTobis samomavlod civilur formebSi gagr

Zelebis, raSic mediacia realurad exmareba mxareebs12 efeqturad icavs 

maT realur interesebs, radgan mediaciis dros ki ar unda gairCes Tu 

vin ra gaakeTa warsulSi, aramed mxareebma unda saukeTeso gamosavali 

moiZion arsebuli Cixuri situaciidan, raTa gagrZeldes samomavlo 

urTierToba maTi interesebis Sesabamisad13; mediacia exmareba mxareebs 

TviTgamorkvevaSi, modave mxareebis erTmaneTisadmi moTxovnebis rea

luri mizezebis da midgomebis amocnobaSi14. xSirad SexvdebiT iuri

4.	 Steffek F., Mediation, in The Max Planck Encyclopedia of European Private Law, Vol. II, Basedow J., Hopt J.K., 
Zimmermann R., Stier A., Oxford University Press, Oxford, 2012, 1162.

5.	 Jeong S., Kritische Betrachtung űber die Gerichtsmediation in Korea, in Brinkmann M., Effer-Uhe D.O., Vőlzmann-
Stickelbrock B., Wesser S., Weth S., Festschrifr fur Hanns Prűtting, Dogmatik im Dienst von Gerechtigkeit, Rechtssi-
cherheit und Rechtsentwicklung, Carl Heymanns Verlag, Kőln, 2018, 831.

6.	 Alexander N., International and Comparative Mediation, Wolters Kluwer, 2009, 1.
7.	 Blake S., Browne J.,Sime S., The Jackson ADR Handbook, 2nd Ed, Oxford University Press, Oxford, 2016, 144.
8.	 Trenczek T.M.A., Berning D., Lenz C., Will H.D., Mediation und Konfliktmanagement, Handbuch, 2.Auflage, Nomos, 

Baden-Baden, 2017, 50
9.	 Tutzel S., Wegen G., Wilske S., Commercial Dispute Resolution in Germany, 2nd Ed, C.H.BECK, Munchen, 2016, 191.
10.	EU-Mediationsrichtlinie 2008, Art. 3a.
11.	 Greger R., Unberath H.,  MediationsG : Recht der Alternativen Konfliktlosung, Kommentar , C.H.BECK, Műnchen, 

2012, 97.
12.	Jones G., Pexton P., ADR and Trusts: an International Guide to Arbitration and Mediation of Trust Disputes, Spiramus 

Press, 2015, 33.
13.	Wode M., Rabe C.S., Mediation, Springer, Berlin, 2014, 27.
14.	Alexander N., Global Trends in Mediation, 2nd Ed, Kluwer Law International, the Netherlands, 2006, 10.
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diul literaturaSi, sadac mediacia `momavalze orientirebuli pro

cesis”15 saxeliT moixsenieba16; mediacia iZleva saSualebas mxareebma 

xangrZlivvadiani17  Sedegi miiRon procesis warmatebiT warmarTvis da 

dasrulebis SemTxvevaSi, miT ufro, rom mediaciis gamoyeneba konfliq

tSi myof mxareebs davis nebismier etapze SeuZliaT, Tumca gasaTvalis

winebelia, rom rac ufro adreul18 stadiaze moxdeba mediaciis inici

reba, miT ufro maRalia davis SeTanxmebiT dasrulebis perspeqtiva19.

mediaciis meSveobiT mxareebi cdiloben sakuTari simarTle SeaTan

xmon erTmaneTTan20 raTa samarTlis normebma ar gadawyvitos is, rac 

maT miaCniaT rom aris swori, radgan kargad moexseneba yvelas, rom rig 

SemTxvevaSi samarTlianoba da kanoniereba ar aris Tanxvedri Tezebi, 

Sesabamisad, mediaciis gamoyenebiT mxareebi swored sakuTari simarT

lis dafiqsirebas cdiloben SeTanxmebis gziT, xolo ramdenad aris es 

samarTliani21 orive mxarisaTvis, amaze saboloo gadawyvetileba mxa

reebis mier aris misaRebi, zogadad samarTlianoba mediaciis cnebis 

maxasiaTebeli standartia22.

mediaciis swored aRqmisaTvis mniSvnelovania mxareebs kargad esmodeT, 

rom mediaciiT isini mudam sargebels iRebdnen, mudam gacilebiT efeq

turad icaven sakuTar interesebs, kerZod, SesaZloa mediacia konkre

tuli SeTanxmebiT ver daasrulon, Tumca maT imaze kargad ecodinebaT 

konfliqtis mizezebis da davis Sesaxeb, vidre es mediaciis dawyebamde 

iyo, rac SesaZloa SemdgomSi gaxdes winapiroba davis dasrulebis. Se

sabamisad, mediaciis procesSi monawileobas mxareebisaTvis yovelTvis 

moaqvs dadebiTi Sedegi Tu mxares esmis mediaciis Sinaarsi da icis, Tu 

rogor gamoiyenos is informacia, rac am procesma misca mas23. xSiria 

literaturaSi, rodesac mediacias axasiaTeben orive mxarisTvis mom

gebian procesad (win-win Lősung)24, radgan mediaciis swori da efeqturi 
gamoyenebiT orive mxares SeuZlia sakuTari interesebis sasargeblo 

15.	Trossen A., Mediation (un)geregelt, Win-Management Verlag, Műhlberg, 2014, 470
16.	Deixler-Hűbner A.,  Schauer M., (Hrsg) Alternative Formen der Konfliktbereinigung, MANZ’sche Verlags – und Uni-

versitätsbuchhandlung, Wien, 2016, 188.
17.	Kaiser P., Gabler A.M., Prozessqualität und Langzeiteffekte in der Mediation, Zeitschrift fur Konflikt-Management, 

Verlag Otto Schmidt, Koln, Heft 6/2014, 180.
18.	Fenn P., Commercial Conflict Management and Dispute Resolution, Routledge, New York, 2017, 68.
19.	Roberts M.M., Mediation in Family Disputes, Ashgate Publishing Ltd, Burlington, 2014, 180.
20.	Wendland M., Mediation und Zivilprozess, Mohr Siebeck, Tubingen, 2017, 216, 217.
21.	Windisch K., Fair und/oder gerecht? Fairnesskriterien in der Mediation, Zeitschrift fur Konflikt-Management, Verlag 

Otto Schmidt, Koln, Heft 2/2015, 55.
22.	Steffek F., Unberath H., (eds), Genn H., Greger R., Menkel-Meadow C., Regulating Dispute Resolution ADR and Ac-

cess to Justice at the Crossroads, Hart Publishing, Oxford and Portland Oregon, 2013, 17.
23.	Ahmed M., An Investigation into the Nature and Role of Non-Settled ADR in International Journal of Procedural Law, 

Vol. 7, intersentia,Cambridge-Antwerp-Portland, 2017, 216, 217.
24.	Deixler-Hűbner A., Schauer M., (Hrsg) Alternative Formen der Konfliktbereinigung, MANZ’sche Verlags – und Uni-

versitätsbuchhandlung, Wien, 2016, 21.
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SeTanxmebas miaRwios25; maSin, rodesac, sasamarTlo saqmiswarmoebis Tu 

saarbitraJo saqmiswarmoebis Sedegad daxarjuli adamianuri Tu fi

nansuri danaxarjiT orive mxare dazaralebulia, xolo erT-erTi mxa

ris mier miRweuli gamarjveba moCvenebiTi26.

es aris konfidencialuri procesi, romelSic nebayoflobiTobis27  sa

fuZvelze CarTuli mxareebi mesame damoukidebeli da miukerZoebeli 

Suamavali piris CarTulobiT28,  romelsac raime saxis gadawyvetile

bis miRebis uflebamosileba ar gaaCnia, cdiloben sasamarTlos gareSe 

miaRwion maTi interesebisTvis misaReb SeTanxmebas29 sakuTari ufle

bebi efeqturad Tavad daicvan, kerZod, gamonaxon erTmaneTis interese

bis30 gaTvaliswinebiT, orive mxarisTvis misaRebi SeTanxmebis pirobebi.

II. mediacia, rogorc adamianis uflebebis

realizebis efeqturi meqanizmi

nebismier samarTlebriv sistemaSi da ra Tqma unda saqarTvelos ma

galiTzec, modave mxareebs uzrunvelyofili aqvT sasamarTlosTvis 

mimarTvis konstituciuri ufleba31 rac aseve saerTaSoriso stan

dartebiT32 daculi da uzrunvelyofili, garantirebuli uflebaa. 

sasamarTlo saukuneebia damkvidrebulia33 rogorc mxareebs Soris 

arsebuli davis bunebrivi gadawyvtis adgili34, Tumca saukuneebis man

Zilze sasamarTlo samarTalwarmoebis gamoyenebis gamocdilebam sa

zogadoebas da sasamarTlo saqmiswarmoebis servisiT momxmareblebs 

daarwmuna msgavsi formiT da saSualebiT davis gadawyvetis arae

feqturobaSi, rac gansakuTrebiT TvalSisacemia sasamarTlo warmoe

bis droSi gaxangrZlivebulobiT da procesis warmoebasTan dakavSi

rebuli finansuri danaxarjebiT, rac nacvlad adamianis uflebebis 

dacvisa, damatebiT iwvevs uflebebis `darRvevas~ radgan mxare iRebs 

25.	wulaZe a., qarTuli sasamarTlo mediaciis SedarebiTi analizi, gamomcemloba „iuristebis 
samyaro“, Tb, 2017, 14.

26.	Bevan A., Alternative Dispute Resolution, Sweet & Maxwell, London, 1992, 1.
27.	Hirsch G., Alternative Streitbeilegung: ein neuer Zugang zum Recht, Honorati C., Ohly A., Padovini F ., Hirsch G., 

Picotti L., Knauer C., Patentrecht ADR Wirtschaftsstrafrecht, Műller Verlag, Heidelberg, 2017, 64.
28.	Steffek F., Mediation, in The Max Planck Encyclopedia of European Private Law, Volume II, Basedow J., Hopt J.K., 

Zimmermann R., Stier A., Oxford University Press, Oxford, 2012, 1162.
29.	Hirsch G., Alternative Streitbeilegung: ein neuer Zugang zum Recht, Honorati C., Ohly A., Padovini F ., Hirsch G., 

Picotti L., Knauer C., Patentrecht ADR Wirtschaftsstrafrecht, Műller Verlag, Heidelberg, 2017, 69.
30.	Bäumerich M., Gűterichter und Mediatoren im Wettbewerb, Duncker&Humblot, Berlin, 2015, 23.
31.	ix. saqarTvelos konstitucia, 42-e muxli.
32.	ix. adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvencia, me-6 muxli.
33.	wulaZe a., qarTuli sasamarTlo mediaciis SedarebiTi analizi, gamomcemloba „iuristebis 

samyaro“, Tb, 2017, 13.
34.	Wendenburg F., Differenzierte Verfahrensentscheidungen in zivilrechtlichen Konflikten, Verlag Otto Schmidt, Koln, 

Heft 1/2013, 21
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dagvianebul da Zvir process da maRalia albaToba imisa, rom Sedegi 

Tavis aqtualobas kargavs mxarisaTvis, rodesac is sabolood dgeba. 

sasamarTloSi davis inicirebiT mxareebi realur kontrols karga

ven da xelidan uSveben sadaveebs saqmis mimdinareobasa da Sedegze35. 

aqve, isic unda aRiniSnos, rom yovelgvari samarTlebrivi davis, ga

nurCevlad misi xasiaTisa da sirTulisa, sasamarTlosaTvis mindoba, 

rig SemTxvevaSi gaumarTlebeli SeiZleba aRmoCndes, rac TavisTavad 

iwvevs saWiroebas sasamarTlos alternatiuli efeqturi meqanizme

bis gaCenisa praqtikaSi, rac mxareebs miscems saSualebas uSualod 

daicvan sakuTari interesebi da uflebebi, orive mxarisTvis urTier

Tsasargeblo SeTanxmebis miRwevis gziT. Ffaqtia, rom tradiciuli 

formebi davis gadawyvetis, iseTi, rogoric aris sasamarTlos wina

Se saqmiswarmoeba an Tundac saarbitraJo samarTalwarmoeba, aRar 

warmoadgens efeqtur meqanizms, raTa gaumklavdes dRiTi dRe mzard 

davebs mxareebs Soris, maT Soris dabali Rirebulebis da sazRvarT

Sorisi davebis matebis fonze36.

mediaciis farTod gavrcelebas da damkvidrebas aqvs obieqturi mrava

li winapiroba, Tumca yvelaze metad gavrcelebul safuZvlebs37  davis 

alternatiuli gadawyvetis am formis danergvisa warmoadgens misi 

TvalSisacemi upiratesoba xarjebis da drois danaxarjis kuTxiT, xo

lo sazRvarTSorisi mediaciis SemTxvevaSi mxareebis naklebi codna 

da ndoba davis warmoebis adgilis iurisdiqciisa38, Sesabamisad, namd
vilad ar aris gasakviri, rom mediacia imkvidrebs Tavs, rogorc davis 

gadawyvetis efeqturi instrumenti39. AD

bolo ormoci wlis manZilze davis gadawyvetis alternatiuli sa

Sualebebi (ADR) sagrZnoblad ganviTarda da warmatebiT damkvidrda40 

iuridiul sazogadoebaSi41, dRes is ukve nawilia iuridiuli praqtikis 

da azrovnebis. bolo dros vrceldeba mosazrebac, rom ADR aris ara 
alternativa marTlmsajulebis, aramed aris alternatiuli marTlmsa

juleba42 Tumca mTavaria, rom am formis gamoyenebiT davis mxareebma mii

35.	Trenczek T.M.A.,Berning D., Lenz C., Will H.D., Mediation und Konfliktmanagement, Handbuch, 2.Auflage, Nomos, 
Baden-Baden, 2017, 35.

36.	Cortes P., The Law of Consumer Redress in an Evolving Digital Market, Cambridge University Press, Cambridge, 
2018, 101.

37.	Rashda R., Alternative Dispute Resolution, Lexis Nexis, 2014, 3
38.	Deixler-Hűbner A., Schauer M., (Hrsg) Alternative Formen der Konfliktbereinigung, MANZ’sche Verlags – und 

Universitätsbuchhandlung, Wien, 2016, 2.
39.	Berkel G., Deal Mediation: Erfolgsfaktoren professioneller Vertragsverhandlungen,  Zeitschrift fur Konflikt-Manage-

ment, Verlag Otto Schmidt, Koln, Heft 1/2015, 4.
40.	Blake S., Browne J.,Sime S., The Jackson ADR Handbook, 2nd Ed, Oxford University Press, Oxford, 2016, 9.
41.	Brown H., Marriott A., Adr Principles and Practice, third edition, Sweet & Maxwell, Thomson Reuters, 2011, 1.
42.	Lindblom P.H., Progressive Procedure, Iustus, 2017, 405.
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Ron konkretuli Sedegi. Ddavis alternatiuli meqanizmebis gamoyenebiT 

davis gadawyvetis statistika dRiTidRe matulobs43. evropis kavSiris 
egidiT xdeba davis alternatiuli meqanizmebis Sesaxeb specialuri di

reqtivebis miReba44 rac evropis masStabiT davis gadawyvetis alterna

tiuli meqanizmebis kidev ufro damkvidrebis winapirobaa45.

davis gadawyvetis alternatiuli saSualeba, rogorc termini gamoi

yeneba rogorc zogadi fraza, romelic igivdeba konfliqtis gadawy

vetis procesTan, romelic Tavisi bunebiT aris araformaluri pro

cesi, davaSi CarTuli mxareebisaTvis absoluturad miukerZoebeli, 

damoukidebeli mesame piris CarTulobiT (SesaZlebelia aseTi piri 

iyos erTze meti),  romelic mxareebs maT Soris arsebuli konfliq

tis aRmofxvraSi exmareba, imaze ufro araformaluri formiT da sa

SualebebiT, vidre es sasamarTlo saqmiswarmoebas axasiaTebs46 marti

vad, davis gadawyvetis alternatiuli saSualeba ganimarteba, rogorc 

arasasamarTlo meqanizmiT davis gadawyveta47,  xolo msgavsi forma 

davis gadawyvetis, warmoadgens sasamarTlo saqmiswarmoebis alter

natiul48 meqanizms.

davis gadawyvetis alternatiuli saSualebebis popularizacia da ga

moyenebadoba didwilad damokidebulia sazogadoebis, biznes seqto

ris mxridan am SesaZleblobis da misi formebis Sesaxeb cnobadobis 

gazrdaze.49 mniSvnelovania, raTa xdebodes konkretuli saqmeebis ma

galiTebze davis alternatiuli saSualebebis formebis praqtikuli 

gamoyeneba, rac Seqmnis am institutis mimarT sandoobas. Mmeore mxriv, 

aranakleb mniSvnelovania uSualod marTlmsajulebis mxridan, igu

lisxmeba sasamarlo xelisufleba, davis gadawyvetis alternatiuli 

saSualebebis mimarT mxardamWeri sasamarTlo politikis gatareba. 

gansakuTrebiT aseTi axali instituciebis danergvis stadize, radgan 

sazogadoebis im nawils, romelsac gaaCnia ndoba sasamarTlosadmi, am 

ukanasknelis pozicias eniWeba garkveuli datvirTva. Tumca sasamar

Tlom am yvelafers wminda pragmatuli kuTxiT rom Sexedos, saqme

Ta nakadis Semcirebis TvalsazrisiT sasamarTloebisaTvis namdvilad 

43.	Carvalho J.M., Nemeth K., Implementation of the Consumer ADR Directive in the EU Member States, EuCML Journal 
of European Consumer and Market Law, C.H.BECK, Vol 7, 2/2018, 81.

44.	ix. <http://eur-lex.europa.eu/eli/dir/2013/11/oj>. [15.05.2018]
45.	Steffek F., The Relationship between Mediation and Other Forms of Alternative Dispute Resolution in The Implementation 

of the Mediation Directive, (Compilation of in-depth Analysis) European Parliament Directorate-General for Internal 
Policies, 2016, 51. <http://www.europarl.europa.eu/supporting-analyses>. [15.05.2018]

46.	Rana R., Alternative Dispute Resolution, Lexis Nexis, 2014, 2.
47.	Goldberg S.B., Sander F., Rogers E.A., Nancy H., Cole S.R., Dispute Resolution: Negotiation, Mediation, Arbitration 

and other Processes, 6th Ed, Wolters Kluwer, 2012, 4.
48.	Ferz S., Lison A.,  Wolfart E.M., Zivilgerichte und Mediation, Universitätsverlag, Wien, 2004, 28.
49.	Lord Justice Jackson., New Approach to Civil Justice: From Woolf to Jackson., Conference on Civil Justice Reform: 

What Has it Achieved?., Hong Kong., 15 April 2010.



107

#2

2022, ivlisi. JULY JOURNAL   IUSTITIA
Jurnali iusticia

sasargebloa davis gadawyvetis alternatiuli saSualebebis farTo 

gamoyenebadoba sazogadoebis mxridan50. Mmeqanizmis sakanonmdeblo do

neze myari da struqturiebuli institucionalizacia damatebiTi wi

napirobaa misdami ndobis mopovebisa.

davis gadawyvetis arasasamarTlo meqanizmebis gamoyeneba mxareTa 

avtonomiurobis principzea damyarebuli, radgan maT Tavad, sakuTa

ri nebiT, konsesusis51 gziT unda airCion davis gadawyvetis es forma, 

Sesabamisad, meqanizmi maTTvis garda imisa, rom unda iyos cnobili, 

unda iyos sando da efeqturi. amasTanave, gasaTvaliswinebelia da

vis gadawyvetasTan dakavSirebuli finansuri danaxarji52 rac davis 

gadawyvetis alternatiuli meqanizmebis gamoyenebis fonze sasamar

Tlo samarTalwarmoebasTan SedarebiT gacilebiT iafi53 da momxibv

lelia54. iuridiuli sazogadoeba saerTaSoriso masStabiT Tanxmdeba 

imaze, rom me-20 saukunis bolo meoTxedidan da gansakuTrbiT 21-e 

saukuneSi mediacia farTod mkvidrdeba da misi popularizacia yo

veldRiurad izrdeba. 

III. mediaciis upiratesobebi da SesaZlo naklovanebebi

mxareebs Soris warmoSobili konfliqti iZleva imis saSualebas, rom 

moxdes urTierTobis kritikuli momentebis identificireba55, rac daZ
levis SemTxvevaSi, kidev ufro warmatebuli Semdgomi urTierTobis 

winapirobaa, raSic mediacia dadebiT rols asrulebs. literaturaSi 

xSirad xdeba miTiTeba imaze, rom mediaciis procesis monawile mxa

reebs procesis Semdgom uadvildebaT sakiTxis analizi, radgan maT 

hqondaT SesaZlebloba uSualod mxaris argumentacia moesminaT56, ara 

samarlebrivi dasabuTebebi, aramed mxariseuli „simarTle“, radgan, ro
gorc cnobilia – „medals ori mxare aqvs“57  da mxareebs swored meo

re mxaris simarTle exmarebaT sakiTxis srulyofil analizSi, Tumca 

mTavaria mxareebs hqondeT SeTanxmebis miRwevisTvis saTanado resursi, 

50.	Kwan Lun M.I., Alternative Dispute Resolution of Shareholder Disputes in Hong Kong., Cambridge University Press., 
Cambridge., 2017, 24.

51.	Kathy M., Court Referral to ADR: Criteria and Research. 2003, para.6.6. , <www.aija.org.au>. [15.05.2018]
52.	Hopt J.K., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Oxford University Press, Ox-

ford, 2013, 38.
53.	Alexander N., Four Mediation Stories from Across the Globe, The Rabel Journal of Comparative and International 

Private Law, Max –Planck-Institute fur auslandisches und internationals Privatrecht, Band 74, Heft 1, Mohr Siebeck, 
2010, 734.

54.	Tunay K., Contract Management &Dispute Resolution in International Construction Business, BILGE, 2016, 182.
55.	Ulrich H., in Klowait J., Gläβer U., MediationsGesetz, Handkomentar, Nomos, Baden-Baden, 2014, 469
56.	Hakimah Y., Alternative Dispute Resolution (ADR), International Shari’ah Research Academy for Islamic Finance 

(ISRA), Malaysia, 2012, 36.
57.	Bhatt J.N., A Round Table Justice through Lok-Adalat (People’s Court) –A vibrant –ADR-in India, 2002, 1.
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rac yovelTvis gamoiZebneba Tu modave mxareebis pirvelad interess58 

davis aRmofxvra warmoadgens. 

mediaciis damkvirdebas da danergvas ramodenime faqtori uwyobs xels, 

maT Soris, umTavresi Tavad sasamarTloebis da saarbitraJo institu

ciebis biurokratiuli buneba, droSi gaxangZlivebuli procedurebi 

da xarjia, rac am warmoebebs ukavSirdeba, Sesabamisad „wesrigi kano

nis gareSe“59 da misi gamoyenebadobis perspeqtiva avtomaturad fexs 

ikidebs TiTqmis yvela iurisdiqciaSi60. iseve, rogorc mxareebis rea

luri interesi, raTa miaRwion konfliqtis dasrulebas da erTmaneTSi 

SeTanxmebis miRwevas. xSiria, rodesac, mediaciaSi mxareebi maTi samar

Tlebrivi saxis moTxovnebis ukan arsebul realur interesebs aaSka

raveben61 da swored maTi miRwevis konkretul gzebze da saSualebebze 

uTanxmdebian erTmaneTs.

mediacia davis monawile mxareebs sTavazobs lavirebad (fleqsibe

lur62) alternatiul saSualebas Tu rogor gadawydes konfliqti, nak

lebi drois63, naklebi xarjis64 gawevis sanacvlod, uSualod mxareTa 

uflebebis efeqturad dacvis xarjze da maT Soris sasamarTlo saq

miswarmoebis gadatvirTulobis SemcirebiT. Mmediaciis dadebiTi mxa

rea is, rom procesSi SeuTanxmeblobis SemTxvevaSi, mxareebs yovelT

vis rCebaT SesaZlebloba davis gadasawyvetad mimarTon sasamarTlos65, 

Tumca mediaciaSi Sedegobrivad, mxareTa uflebebi gacilebiT metad 

aris daculi, radgan is Sedegi, rac dgeba orive mxaris Seqmnili pro

cuqtia da SedegiT orive mxare kmayofilia.

mediaciis meSveobiT66, mxareebs aqvT kargi saSualeba moaxdinon erTma

neTs Soris arsebuli konfliqtis definireba, gaerkvnen erTmaneTTan 

arsebuli problemis arsSi, Cawvdnen dapirispirebis realur mizezebs67, 

daareguliron aRniSnuli konfliqti mSvidobianad, marTon konfliqti, 

darCes orive mxare mogebuli68 (e.w. win-win situation)69 iseve, rogorc moax

58.	von Maik B., Guterichter und Mediatoren im Wettbewerb, Duncker &Humblot, Berlin.2015, 21.
59.	Ellickson R.C., Order Without Law: How Neighbors Settle Disputes, Harvard University Press, Cambridge MA, 1991.
60.	Ellickson R.C., Order Without Law: How Neighbors Settle Disputes, Harvard University Press, Cambridge MA, 1991.
61.	von Maik B., Guterichter und Mediatoren im Wettbewerb, Duncker &Humblot, Berlin.2015, 22.
62.	Hopt J.K., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Oxford University Press, Ox-

ford, 2013, V.
63.	Malacka M., Mediation als Appropriate Dispute Resolution im Tschechischen und Slowakischen Rechtssystem in Ost-

europa Recht Zeitschrift, Nomos, Baden-Baden, 2018, 91.
64.	Hopt J.K., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Oxford University Press, Ox-

ford, 2013, 38.
65.	Lindblom P.H., Progressive Procedure, Iustus, 2017, 422.
66.	Boulle L., Kathleen K.J., Mediation Principles, Process, Practice, Butterworths Canada, 1998.12.16.
67.	Kumar A., Alternative Dispute Resolution System, K.K. Publications, 2016, 233. 
68.	iqve, 233.
69.	Haft F., von Schlieffen K.G., Handbuch Mediation, C.H.BECK, Munchen, 3 Auflage, 2016, 85.
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dinon konfliqtis Semdgomi gaRvivebis prevencia da SeinarCunon urTi

erToba70,  maT Soris, qristianuli moZRvrebac adamians urCevs konfliq

ti airidon Tavidan71. aqve unda aRiniSnos, rom islami mxareebs mouwo

debs konfliqtis aRmosafxvrelad gamoiyenos medicia72 (arabulad Sulh).

mediacia kargi saSualebaa mxareebma moaxdinon erTgvari TviTgamor

kveva73, nacvlad sasamarTlo procedurebisa, sadac am funqciiT mosa

marTle aris dakavebuli anu `mediacia exmareba mxareebs Tavad ga

dawyviton sakuTari saqme74, xolo sasamarlo da arbitraJi mxareebis 

saqmeSi „ereva“, raTa gadauwyvitos maT saqme, anu mediacia aZlevs mxa

reebs saSualebas daicvan sakuTari uflebebi, sakuTari interesebis 

daaxloebiT da orive mxarisTvis misaRebi SeTanxmebis miRweviT.

dRevandeli aRqmiT, mediacia warmoadgens erTgvar saSualebas, raTa 

miiRwes marTlmsajulebis ganxorcielebis mizani75. is aris sakmaod 

Zlieri instrumenti, Tumca jer kidev naklebad gamoyenebadi, rogorc 

davis gadawyvetis alternatiuli saSualeba76. Mmediaciis mizani mxa

reebs Soris SeTanxmeba Sedges77  xolo modave mxareebs Soris urTi

erToba maSin damSviddeba, rodesac davis SeTanxmebiT gadaWra xels 

Seuwyobs maTi samomavlo urTierTobebis Semdgom gagrZelebas, ra 

drosac mediaciis mizani miiRweva78. Mmeore mxriv, mediacias axasiaTebs, 

rodesac is SeTanxmebiT ver sruldeba, Tumca mxareebi mediaciis pro

cesSi arkveven erTmaneTisadmi poziciebs da realur interesebs, rac 

aseve SeiZleba gaxdes winapiroba imisa,rom mediaciaSi konkretuli 

SeTanxmebis miuRwevlad mxareebma an ar gaagrZelon erTmaneTTan sa

marTlebrivi dava an ar moaxdinon samarTlebrivi davis inicireba, rac, 

saboloo jamSi, namdvilad dadebiT Sedegad79 unda Sefasdes da medi

aciis konkretul Sedegad. 

da bolos, unda gaviTvaliswinoT, rom mediaciis damatebiTi Rirebule

ba marto is ar aris, rom izogeba xarjebi80, sasamarTlosa da mosamar

70.	Englert K., Franke H., Grieger W., Streitlosung ohne Gericht – Schlichtung, Schiedsgericht und Mediation in 
Bausachen., Werner Verlag, 2006. 242.

71.	Roebuck D., Mediation and Arbitration in the middle Ages (England 1154-1558), Holo Books, The Arbitration Press 
Oxford, 2013, 51.

72.	Hakimah Y., Alternative Dispute Resolution (ADR), International Shari’ah Research Academy for Islamic Finance 
(ISRA), Malaysia, 2012, 97.

73.	Menkel-Meadow J.C., Love P.L., Schneider A.K., Sternlight R.J., Dispute Resolution Beyond the Adversarial Model, 
Wolters Kluwer Law&Business, Aspen Publishers Inc, 2011, 224.

74.	Meyer A.S., Chairman, New York State Mediation Board, 1969, 164.
75.	Eidenmuller H, Wagner G., Mediationsrecht, ottoschmidt, 2015, 7.
76.	Filler E., Commercial Mediation in Europe, Wolters Kluwer, 2012, 277.
77.	Goodman A., Basic Skills for the New Mediator, Solomon Publications, 2nd Ed, Maryland, 2005, 20.
78.	Glenewinkel W., Mediation als ausergerichtliches Konfliktlosungsmodell, ibidem-Verlag, 1999, 44.
79.	Waring M., Commercial Dispute Resolution, CLP Legal Practice Guides/College of Law Publishing, 2016, 160.
80.	Penny B., Mediation Law, Routledge Taylor&Francis Group, 2013, 9. 
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Tlis dro, aris naklebi SejibrebiTi procesi, vidre sasamarTlo, mag

ram aranakleb mniSvnelovania is garemoeba, rom mediaciis gamoyenebiT 

mxareebs eZlevaT saSualeba Tavad gadawyviton sakuTari problemebi, 

itvirTon pasuxismgebloba da gawion kontroli procesis mimdinareo

bis, ra drosac, SeuZliaT aRadginon an daiwyon meore mxarisaTvis ukve 

dazianebuli urTierTobis daTboba, anu konstruqciulad win wawion 

sakuTari biznes interesi da piradi cxovreba stresis da daZabulo

bis gareSe81, ra drosac, mxareebs meti kmayofilebis gancda gaaCniaT 

saqmiswarmoebisadmi82, xolo Sedegad, davis mxareebi uzrunvelyofen 

sakuTari uflebebis efeqtur dacvas.

mediacia, rogorc davis gadawyvetis alternatiuli saSualeba, ro

gorc zemoT aRiniSna, warmoadgens konfliqtSi myof mxareebs Soris 

arsebuli davis gadawyvetis marTlac efeqtur saSualebas, romlis 

mimarT sazogadoebis interesi yovelTvis mzardia, Tumca, garkveuli 

uaryofiTi mxare mediaciasac garkveulwilad aseve axasiaTebs, rac mi

si mniSvnelobis da gamoyenebis sikeTeebis gaTvaliswinebiT marTlac 

ver auferulebs mediaciis im upiratesobebs, rac Tan sdevs davis ga

dawyvetis alternatiul saSualebas, kerZod, aqtualurad SeiniSneba 

rogorc iuridiul literaturaSi, aseve praqikuli kuTxiT mosazreba 

imasTan dakavSirebiT, rom mediaciis damkvidrebam SesaZlebelia mo

axdinos marTlmsajulebis „privatizacia“ da marlmsajulebis gan

xorcielebis kerZo pirTa xelSi aRmoCena, riTac safrTxe Seeqmneba 

samarTlis sistebis normalur funqcionirebas83, rac erTi mxriv, war

moadgens garkveul safrTxes, Tumca aRniSnuli ufro hipoTetur mo

sazrebad unda iqnes miCneuli, radgan davis alternatiuli saSualebis 

am meqanizmis swori danergva nebismier saxelmwifoSi, iseve rogorc 

mis Sesaxeb sazogadoebis sruli informirebuloba aRniSnul riskebs 

minimumamde daiyvans.

amasTanave, xSiria mosazreba imasTan dakavSirebiT, rom mediaciaSi mxa

re, romelic garkveuli ZalamosilebiT sargeblobs konfliqtSi myof 

meore mxaresTan SedarebiT, SeuZlia Tavisi gavlenis gamoyenebiT sa

kuTari interesebis sasargeblod SeiTanxmos meore mxare84. aRniSnul 

mosazrebas aqvs arsebobis ufleba, Tumca msgavsi riski nebismieri 

formiT davis gadawyvetisas SeiZleba arsebobdes da am SemTxvevaSic 

mxareebis mxridan mediaciis institutis swori gamoyenebis SemTxve

81.	Brown H., Marriott A., ADR Principles and Practice, Sweet & Maxwell, Thomson Reuters, 2011, 107
82.	Penny B., Mediation Law, Routledge Taylor&Francis Group, 2013, 9.
83.	Goldberg S.B., Sander F., Rogers E.A., Nancy H., Cole S.R., Dispute Resolution: Negotiation, Mediation, Arbitration 

and other Processes, 6th Ed, Wolters Kluwer, 2012, 9.
84.	iqve, 10.
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vaSi, aRniSnuli uaryofiTi mxaris nivelireba savsebiT realuri da 

SesaZlebelia.

mediaciis uaryofiT mxares rig SemTxvevaSi, sxvadasxva saxelmwifos 

magaliTze, misi zedmetad regulirebac warmoadgens, radgan aseT Sem

TxvevaSi, mediacia, rogorc davis gadawyvetis alternatiuli saSua

leba, kargavs im lavirebad bunebas, rac mas ganasxvavebs samarlebriv 

CarCoebSi moqceul sasamarlo saqmiswarmoebasa da Tundac nebismier 

sxva saxis davis gadawyvetis alternatiuli formebisagan da rac re

alurad misi upiratesoba da dadebiTi mxarea, vidre riski, romelsac 

regulireba esaWiroebodes an zedmeti regulirebiT raime saxis ris

kis Tavidan aSoreba iqnes SesaZlebeli. 

aRniSnuli da bevri sxva uaryodiTi mxare Tavs gamoavlens da moax

dens gavlenas mxolod iseT SemTxvevebSi, rodesac mediacia qveyanaSi 

instituciur saxes ar atarebs da misi gamovlineba fragmentuli xa

siaTisaa, xolo iseT SemTxvevebSi, sadac mediaciis regulireba saka

nonmdeblo doneze arsebobs, Tundac elementaruli saxiT da sadac 

mediaciis procesi praqtikaSi aprobirebulia da realur moxmarebaSia 

modave mxareebis mier, faqtobrivad ganeitralebulia nebismieri saxis 

uarofiTi mxaris gavlena mediaciis procesSi monawile subieqtebze 

da Tavad procesze85.

am kuTxiT, xazi unda gaesvas, mediaciis Sesaxeb informaciis farTod 

gavrcelebis saWiroebas sazogadoebaSi da iuridiuli profesiis 

mxridan mediaciis mimarT keTilganwyobis arsebobis saWiroebas, da ra 

SemTxvevaSic mediacia ganwirulia warmatebiT danergvisTvis da funq

cionirebisTvis nebismier saxelmwifoSi.

DIV. daskvna

am yvelafris fonze, dReisaTvis Tamamad SeiZleba imis Tqma, rom qar

Tuli iuridiuli sazogadoeba erTsulovania mediaciis, rogorc davis 

gadawyvetis alternatiuli meqanizmis danergvis saWiroebis sakiTxSi; 

am etapze, aRniSnuli mosazrebisagan gansxvavebuli xedvis dafiqsire

ba sajaro sivrceSi ar momdara, arc „mediaciis Sesaxeb“ saqarTvelos 

kanonis miRebis stadiaze, rac udavod dadebiTad metyvelebs mediaciis 

institutisadmi, imis gaTvaliswinebiT, rom rig SemTxvevebSi, qarTul 

samarTlebriv sivrceSi axali institutis danergvis etapze yovelT

85.	Hopt J.K., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Oxford University Press, Ox-
ford, 2013, 38.
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vis SeiniSneba gansxvavebuli azri da mosazrebebi imasTan dakavSire

biT, Tu ramdenad swori an saWiroa ama Tu im reformis an cvlilebis 

gatareba.

aRsaniSnavia, rom mediaciis, rogorc davis gadawyvetis alternatiuli 

meqanizmis erTiani sakanonmdeblo regulirebis sakiTxi gansakuTre

biT aqtualuria, radgan swored erTiani normatiuli aqtis safuZvel

ze, e.w CarCo regulatoris arseboba, erTi mxriv, xels Seuwyobs misi 

arsis swored gaazrebas da gamoyenebas, rogorc modave mxareebs So

ris, aseve mas eqneba is didi datvirTva, rac aranakleb mniSvnelovania 

sasamarTlo sistemis gantvirTvis kuTxiT da meores mriv, isic unda 

aRiniSnos, rom mediaciis farTo gamoyeneba yvela SemTxvevaSi gaxdeba 

qarTuli sazogadoebisaTvis winapiroba CaerTon dialogSi da ecadon 

nebismieri konfliqturi situacia urTierTmolaparakebis gziT, saku

Tari uflebebis dacviT gadawyviton, risi realuri deficitic SeimC

neva Cvens garemoSi.

reziume

mediacia, rogorc davis gadawyvetis alternatiuli saSualeba mzardi 

tempiT ikidebs fexs da mkvidrdeba yoveldRiur gamoyenebaSi, rogorc 

konfliqtSi myofi mxareebisTvis yvelaze misaReb saSualebad miaRwi

on SeTanxmebas. 

mravali evropuli qveyana, sasamarTlo saqmiswarmoebis inicire

bamde, mediaciis savaldebulod gamoyenebis formebs nergavs Sida 

iurisdiqciebSi, riTac kidev ufro xels uwyobs sazogadoebaSi 

davis alternatiuli saSualebis popularizacias da gamoyeneba

dobis gazrdas. 

konfliqtSi myofi mxareebis mxridan sakuTari finansebis da drois 

dazogvis mizniT davis gadawyvetis am alternatiul formas mravali 

momxmarebeli uCndeba, iseve rogorc mediaciis gamoyenebis kidev uf

ro inovaciur formebze fiqroben da muSaoben sxvadasxva saxelmwi

foebi, rac am process kidev ufro met rols da gamoyenebas SesZens.

mediaciam msoflios sxvadasxva qveynebis magaliTze warmatebiT daam

tkica, rom is warmoadgens davis gadawyvetis efeqtur saSualebas da 

obieqturad imkvidrebs Tavs rogorc yvelaze moTxovnadi davis ga

dawyvetis alternatiuli saSualeba, riTac kidev erTxel amarTlebs 

mosazrebas, rom „davis gadawyvetis alternatiuli saSualebebis ganvi

Tarebas alternativa ar gaaCnia“ da mokrZalebiT SeiZleba aRniSnuli 
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mosazrebis im kuTxiT ganvrcoba, rom nebismieri swored dagegmili da 

gaazrebuli reforma, romelic erTi mxriv,  eyrdnoba dagrovil saer

TaSoriso gamocdilebas, xolo meore mxriv, asaxavs erovnul doneze 

arsebuli saWiroebebis swor Semecnebas, ganwirulia warmatebisTvis 

da ase unda moxdes mediaciis SemTxvevaSi saqarTveloSi, rac saboloo 

saxiT ganapirobebs efeqturi da xarisxiani marTlmsajulebis qveyana

Si operirebas.
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MEDIATION – INNOVATION IN THE LEGAL FIELD 

OF GEORGIA AND EFFECTIVE MECHANISM FOR 

THE IMPLEMENTATION OF HUMAN RIGHTS

Irakli Kandashvili
Lawyer, Chairperson of the 
Georgian Association of Mediators, Professor, Doctor of Law

Abstract. the purpose of the article is to provide an academic overview of mediation – a new 
form of alternative dispute resolution in Georgia, and to make the issue actual. The entry into 
force of the Law of Georgia on Mediation is an important precondition for establishing a 
culture of dialogue in the country and for shifting from the path of public confrontation to the 
path of social harmony. Although the platform of dispute resolution has been made available 
at the legislative level, its level of awareness is not so high; this is why we consider it expe-
dient to carry out academic research on the issue, which will serve as an effective means for 
overcoming such challenge in order to reach such level, where mediation will not be deemed 
an alternative means of dispute resolution, but will be recognised as an ordinary mechanism 
for dispute resolution; such a view is summarised below based on the example of developed 
democracies, among academics, as well as practising lawyers.

Keywords: mediation, negotiation, agreement

I. INTRODUCTION

Iodern society is especially prone to disputes, which, by default, leads to the overloading of 
courts with lawsuits resulting in lengthy and delayed processes of administering justice, as 
well as financial expenses1 incurred by parties in dispute. Given the psychological stress, 
nervousness, emotional distress, and waste of time and money associated with dispute reso-
lution, both society and business entities have always sought and continue to seek answers 
as to how, and by what mechanisms, to neutralise a conflictual situation, eradicate a source 
of tension effectively, and maintain harmonious relations with another party to a dispute. 

To that end, both natural and legal persons have been striving to find effective ways to 

1.	 Esplugues C., Marquis L., New Developments in Civil and Commercial Mediation, Springer, Vol. 6, 2015, 2.
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resolve disputes that would best meet their needs and are better tailored to the interests 
of parties. The  searching for such ways and their planning, by default, should be ac-
complished using legal means, and from this viewpoint the legal policy of the state 
should coincide with the interests and needs of the public and corespond to the interests 
of the citizens, the main component of the public. From the international perspective, 
the availability of simple, effective, timely and affordable means of dispute resolution 
is what they need2.

It is worth noting that in light of the above mentioned, the state interest has always been 
and continues to be consistent with the said need, because, on the one hand, with such capa-
bilities in place, the judiciary will be able to relieve itself from the burden of accumulated 
lawsuits and pending proceedings, and on the other hand, a significant social function will 
be fulfilled if parties try to maintain sound relations when attempting to resolve disputes by 
legal means other than court proceedings, because by using alternative means of dispute 
resolution the parties won’t be obssessed by winning or losing, which makes it easier for 
members of public to coexist and business entities to conduct business relations with other 
parties despite a conflict, thus ensuring the effective protection of the rights of natural and 
legal persons. In other words, it is in the interests of both the state, at the macro level3, and in 
the interests of  parties to a dispute, at the micro level, to find an effective means of dispute 
resolution in terms of time and money saving, which will enable both the parties and the state 
to actually save resources that would guarantee the precondition of social harmony and the 
effective protection of human rights. 

Given the aforementioned needs and reality, alternative means of dispute resolution have 
always been and continue to be logical and predictable in terms of consequences, which in 
reality represents an effective means of eradicating social4 tension and settling conflicts in 
society, as well as a means of the effective protection of human rights. It can be stated that 
mediation, as the most effective means of alternative dispute resolution, has recently been 
introduced in almost all states, including forms5 characteristic of mediation.

Nowadays, mediation is the fastest growing alternative means of dispute resolution in the 
world6, which is characterised by delegating the power of taking a decision for parties in dis-
pute through the involvement of a third, independent7, impartial, and neutral party8, within 

2.	 Carvalho J.M., Carvalho C., Online Dispute Resolution Platform in Alberto de Franceschi (ed), European Contract 
Law and the Digital Single Market –The Implications of the Digital Revolution, Intersentia, 2016, 245, 246.

3.	 Steffek F., Mediation, in The Max Planck Encyclopedia of European Private Law, Volume II, Basedow J., Hopt J.K., 
Zimmermann R., Stier A., Oxford University Press, Oxford, 2012, 1163.

4.	 Steffek F., Mediation, in The Max Planck Encyclopedia of European Private Law, Vol. II, Basedow J., Hopt J.K., 
Zimmermann R., Stier A., Oxford University Press, Oxford, 2012, 1162.

5.	 Jeong S., Kritische Betrachtung űber die Gerichtsmediation in Korea, in Brinkmann M., Effer-Uhe D.O., Vőlzmann-
Stickelbrock B., Wesser S., Weth S., Festschrifr fur Hanns Prűtting, Dogmatik im Dienst von Gerechtigkeit, Rechtssi-
cherheit und Rechtsentwicklung, Carl Heymanns Verlag, Kőln, 2018, 831.

6.	 Alexander N., International and Comparative Mediation, Wolters Kluwer, 2009, 1.
7.	 Blake S., Browne J.,Sime S., The Jackson ADR Handbook, 2nd Ed, Oxford University Press, Oxford, 2016, 144.
8.	 Trenczek T.M.A., Berning D., Lenz C., Will H.D., Mediation und Konfliktmanagement, Handbuch, 2.Auflage, Nomos, 

Baden-Baden, 2017, 50.
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the framework of a confidential and structured process9, which is the main feature of the 
European understanding of mediation10.

The main point of introducing mediation is to enable parties to resolve a dispute in their 
best interests, as well as to settle a conflict using their own efforts11, at which point they 
not only end the dispute with the other party, but also create a precondition for maintaining 
business or personal relations with the other party12 in a civilised manner, in which process 
mediation actually plays a functional role for the parties through the effective protection of 
their real interests; this is because, during mediation, it is not important to identify a party in 
default13, but the parties must rather find the best way out of an existing dilemma in order to 
maintain their future relations in both their best interests14. Mediation helps parties in their 
self-estimation, helps them to identify the real issues in the claims against each-other, and 
to find approaches. In legal literature, mediation is often referred to as15 a ‘process oriented 
to the future’16; mediation allows the parties to obtain long-term results if the process is suc-
cessfully conducted and completed, where the parties in dispute can use mediation at any 
stage of the dispute, although it should be taken into account that the earlier the mediation 
is initiated17, the higher the possibility of resolving18 the dispute though the agreement of the 
parties19.

Through mediation, the parties attempt to agree with each other on their own truth20, while 
legal norms may determine what is believed to be true based on such norms, because, as is 
known, in some cases, fairness and lawfulness are not compatible21. Accordingly, through 
mediation, the parties try to prove through agreement what they believe to be true, and the 
final decision on how fair it is22 in relation to both parties shall be taken by the parties, as 
fairness in general is a characteristic of the concept of mediation.

For the correct perception of mediation, the parties should understand that they will always 

9.	 Tutzel S., Wegen G., Wilske S., Commercial Dispute Resolution in Germany, 2nd Ed, C.H.BECK, Munchen, 2016, 191. 
10.	EU-Mediationsrichtlinie 2008, Art. 3a.
11.	 Greger R., Unberath H.,  MediationsG : Recht der Alternativen Konfliktlosung, Kommentar , C.H.BECK, Műnchen, 

2012, 97.
12.	Jones G., Pexton P., ADR and Trusts: an International Guide to Arbitration and Mediation of Trust Disputes, Spiramus 

Press, 2015, 33
13.	Wode M., Rabe C.S., Mediation, Springer, Berlin, 2014, 27.
14.	Alexander N., Global Trends in Mediation, 2nd Ed, Kluwer Law International, the Netherlands, 2006, 10.
15.	Deixler-Hűbner A.,  Schauer M., (Hrsg) Alternative Formen der Konfliktbereinigung, MANZ’sche Verlags – und Uni-

versitätsbuchhandlung, Wien, 2016, 188
16.	Trossen A., Mediation (un)geregelt, Win-Management Verlag, Műhlberg, 2014, 470.
17.	Kaiser P., Gabler A.M., Prozessqualität und Langzeiteffekte in der Mediation, Zeitschrift fur Konflikt-Management, 

Verlag Otto Schmidt, Koln, Heft 6/2014, 180.
18.	Roberts M.M., Mediation in Family Disputes, Ashgate Publishing Ltd, Burlington, 2014, 180.
19.	Fenn P., Commercial Conflict Management and Dispute Resolution, Routledge, New York, 2017, 68
20.	Wendland M., Mediation und Zivilprozess, Mohr Siebeck, Tubingen, 2017, 216, 217.
21.	Windisch K., Fair und/oder gerecht? Fairnesskriterien in der Mediation, Zeitschrift fur Konflikt-Management, Verlag 

Otto Schmidt, Koln, Heft 2/2015, 55.
22.	Steffek F., Unberath H., (eds), Genn H., Greger R., Menkel-Meadow C., Regulating Dispute Resolution ADR and 

Access to Justice at the Crossroads, Hart Publishing, Oxford and Portland Oregon, 2013, 17.
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take benefit from mediation, and defend their interests more effectively; in particular, media-
tion may not end with a specific agreement, but the parties will realise the causes of conflict 
and dispute better than before, which can become a precondition for resolving the dispute. 
As a result, participation in the mediation process always ends up positively for the parties 
if they understand the content of mediation and know how to use the information obtained 
through the process23. Mediation is often referred to in references as a beneficial process 
(win-win Lősung)24, because both parties can reach a mutually beneficial agreement25 in 
their best interests through the proper and effective use of mediation, compared with the situ-
ation where both parties incur financial damage and the damage related to the use of human 
resources as a result of court or arbitration proceedings, when the victory achieved by one of 
the parties is imaginary26. 

Mediation is a confidential process, where the parties involved on a voluntary basis27 try to 
reach an agreement in their best interests without the involvement28 of a court, and to defend 
their rights effectively with the assistance of a third, independent and impartial mediator 
with no authority to make any decision29. In particular, mediation tries to find conditions of 
agreement that are acceptable for both parties30.

I. MEDIATION AS AN EFFECTIVE MECHANISM FOR 

THE IMPLEMENTATION OF HUMAN RIGHTS

In any legal system, including in the legal system of Georgia, parties in dispute have a con-
stitutional right to appeal to a court31, which is also a right ensured and guaranteed by inter-
national standards32. For centuries, courts have have been a place33 for the resolution of dis-
putes between parties34. However, the experience of using court proceedings have proved to 
the public and to consumers, when they received the courts’ case management service, that 
the dispute resolution, in terms of its form and means, was ineffective. This is especially so 
in respect of delayed court proceedings and the financial expenses related to the conduct of 

23.	Ahmed M., An Investigation into the Nature and Role of Non-Settled ADR in International Journal of Procedural Law, 
Vol. 7, intersentia,Cambridge-Antwerp-Portland, 2017, 216, 217.

24.	Deixler-Hűbner A., Schauer M., (Hrsg) Alternative Formen der Konfliktbereinigung, MANZ’sche Verlags – und 
Universitätsbuchhandlung, Wien, 2016, 21

25.	Tsuladze A., Comparative Analysis of Mediation in the Courts of Georgia, Publishing house Lawyers, Tbilisi 2017, 14.
26.	Bevan A., Alternative Dispute Resolution, Sweet & Maxwell, London, 1992, 1.
27.	Hirsch G., Alternative Streitbeilegung: ein neuer Zugang zum Recht, Honorati C., Ohly A., Padovini F ., Hirsch G., 

Picotti L., Knauer C., Patentrecht ADR Wirtschaftsstrafrecht, Műller Verlag, Heidelberg, 2017, 64
28.	Steffek F., Mediation, in The Max Planck Encyclopedia of European Private Law, Volume II, Basedow J., Hopt J.K., 

Zimmermann R., Stier A., Oxford University Press, Oxford, 2012, 1162.
29.	Hirsch G., Alternative Streitbeilegung: ein neuer Zugang zum Recht, Honorati C., Ohly A., Padovini F ., Hirsch G., 

Picotti L., Knauer C., Patentrecht ADR Wirtschaftsstrafrecht, Műller Verlag, Heidelberg, 2017, 69
30.	Bäumerich M., Gűterichter und Mediatoren im Wettbewerb, Duncker&Humblot, Berlin, 2015, 23
31.	See Constitution of Georgia, Article 42
32.	European Convention for the protection of Human Rights  and Fundamental Freedoms, article 6.
33.	Wendenburg F., Differenzierte Verfahrensentscheidungen in zivilrechtlichen Konflikten, Verlag Otto Schmidt, Koln, 

Heft 1/2013, 21.
34.	Tsuladze A. Comparative analysis of Georgian Court Mediation, world of lawyers publishing house, Tbilisi 2017
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proceedings, which instead of protecting human rights, causes a ‘violation’ of human rights, 
because the parties face a delayed and costly process, with a high likelihood that the outcome 
will lose relevance after the end of the process. With the initiation of litigation, the parties 
lose control over the course and outcome of the case35. It should also be noted that ���������the reso-
lution of any legal dispute by a court, regardless of the nature or complexity of the dispute, 
may be proven unjustified in some cases, thus making it necessary to introduce in practice 
alternative and effective judicial mechanisms that will allow the parties to protect their own 
interests and rights, by achieving a mutually beneficial agreement. Actually, the traditional 
forms of dispute resolution, such as court proceedings or even arbitration proceedings, are 
no longer effective means for dealing with disputes, which are increasing daily, particularly 
in the light of low-costs and the increasing number of cross-border disputes36. 

The popularity of mediation and its establishment in practice has many objective precondi-
tions, although the most popular grounds37 for the establishment of such form of dispute 
resolution are the obvious benefits in terms of costs and time saving, while in the case of 
cross-border mediation, the parties are not fully aware of and do not rely on the jurisdiction38 
of the court where litigation is held. Therefore, it is not surprising that mediation has estab-
lished itself as an effective instrument39 of dispute resolution.

Alternative dispute resolution (ADR) has significantly developed and successfully estab-
lished40 itself in the legal field41 over the last four decades, and today it has become a part of  
legal practice and ideology. It has recently been proposed that ADR is an alternative justice42, 
rather than an alternative to justice, where the main thing is that using such form the parties 
in dispute will obtain a particular result. The statistics of dispute resolution using alterna-
tive mechanisms of dispute resolution are increasing on a daily basis43. Special directives on 
alternative mechanisms of dispute resolution are being adopted44 under the auspices of the 
European Union, which is a prerequisite for the further establishment of alternative mecha-
nisms of dispute resolution across Europe45. 

35.	Trenczek T.M.A.,Berning D., Lenz C., Will H.D., Mediation und Konfliktmanagement, Handbuch, 2.Auflage, Nomos, 
Baden-Baden, 2017, 35.

36.	Cortes P., The Law of Consumer Redress in an Evolving Digital Market, Cambridge University Press, Cambridge, 
2018, 101.

37.	Deixler-Hűbner A., Schauer M., (Hrsg) Alternative Formen der Konfliktbereinigung, MANZ’sche Verlags – und 
Universitätsbuchhandlung, Wien, 2016, 2.

38.	Berkel G., Deal Mediation: Erfolgsfaktoren professioneller Vertragsverhandlungen,  Zeitschrift fur Konflikt-Manage-
ment, Verlag Otto Schmidt, Koln, Heft 1/2015, 4.

39.	Rashda R., Alternative Dispute Resolution, Lexis Nexis, 2014, 3.
40.	Brown H., Marriott A., Adr Principles and Pracice, third edition, Sweet & Maxwell, Thomson Reuters, 2011, 1.
41.	Blake S., Browne J.,Sime S., The Jackson ADR Handbook, 2nd Ed, Oxford University Press, Oxford, 2016, 9.
42.	Lindblom P.H., Progressive Procedure, Iustus, 2017, 405
43.	Carvalho J.M., Nemeth K., Implementation of the Consumer ADR Directive in the EU Member States, EuCML Journal 

of European Consumer and Market Law, C.H.BECK, Vol 7, 2/2018, 81.
44.	See, <http://eur-lex.europa.eu/eli/dir/2013/11/oj>. [15.05.2018]
45.	Steffek F., The Relationship between Mediation and Other Forms of Alternative Dispute Resolution in The Implementation 

of the Mediation Directive, (Compilation of in-depth Analysis) European Parliament Directorate-General for Internal 
Policies, 2016, 51. <http://www.europarl.europa.eu/supporting-analyses>. [15.05.2018]
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Alternative dispute resolution is used as a general term, which refers to the conflict resolu-
tion process, by definition an informal process which is absolutely impartial for the parties 
involved in the dispute, with the assistance of an independent third party (or parties), who 
assists the parties in the resolution of conflict in a more informal form and means than those 
typical to court proceedings46;  simply put, alternative dispute resolution can be interpreted 
as dispute resolution through non-judicial mechanisms47, whereas the similar form of dispute 
resolution represents an alternative mechanism of court proceedings48.

The popularisation and applicability of the means of alternative dispute resolution sig-
nificantly depends on the capability of the public and the business sector to contribute 
to awareness raising49 with regard to the opportunities and forms of alternative dispute 
resolution. It is critically important to use the forms of alternative dispute resolution in 
practice, based on examples of specific cases that would increase reliability with regard to 
the institution. On the other hand, it is important to pursue a judicial policy that supports 
the means of alternative dispute resolution,  particularly at the early stages of the establish-
ment of such new institutions, as a part of the public truly relies on courts and the position 
of this part of the public is often taken into account. However, from a purely pragmatic 
standpoint, in terms of reducing the flow of cases, the extensive use of alternative means of 
dispute resolution by the public serves as a real benefit for courts50. A solid and structured 
institutionalisation of the mechanism at the legislative level is also an additional precondi-
tion to gain credibility for it. 

The use of non-judicial mechanisms of dispute resolution is based on the principle of au-
tonomy of parties, as they must choose such form of dispute resolution by their own will 
and through consensus51; subsequently the parties must know not only the mechanism, but 
they must also trust that the mechanism is credible and effective. Furthermore, the financial 
expenses52 related to dispute resolution are also taken into account; using alternative mecha-
nisms of dispute resolution is much cheaper53 and more attractive54 than court proceedings. 
The international legal community agrees that mediation has been widely established since 
the last quarter of the twentieth century, and especially in the twenty-first century, and its 
popularity is growing on a daily basis. 

46.	Ferz S., Lison A.,  Wolfart E.M., Zivilgerichte und Mediation, Universitätsverlag, Wien, 2004, 28
47.	Goldberg S.B., Sander F., Rogers E.A., Nancy H., Cole S.R., Dispute Resolution: Negotioanion, Mediation, Arbitration 

and other Processes, 6th Ed, Wolters Kluwer, 2012, 4.
48.	Rana R., Alternative Dispute Resolution, Lexis Nexis, 2014, 2.
49.	Lord Justice Jackson., New Approach to Civil Justice: From Woolf to Jackson., Conference on Civil Justice Reform 

:What Has it Achieved?., Hong Kong., 15 April 2010.
50.	Kwan Lun M.I., Alternative Dispute Resolution of Shareholder Disputes in Hong Kong., Cambridge University Press., 

Cambridge., 2017, 24.
51.	Kathy M., Court Referral to ADR: Criteria and Research. 2003, para.6.6. , <www.aija.org.au>. [15.05.2018]
52.	Hopt J.K., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Oxford University Press, Ox-

ford, 2013, 38.
53.	Alexander N., Four Mediation Stories from Across the Globe, The Rabel Journal of Comparative and International 

Private Law, Max –Planck-Institute fur auslandisches und internationals Privatrecht, Band 74, Heft 1, Mohr Siebeck, 
2010, 734.

54.	Tunay K., Contract Management&Dispute Resolution in International Construction Business, BILGE, 2016, 182.
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II. ADVANTAGES AND POSSIBLE 
DISADVANTAGES OF MEDIATION

A conflict between parties reveals55 critical moments in the relations of the parties, which, if 
overcome, can be a successful prerequisite for further successful relations, in which media-
tion plays a positive role. It is usually said in legal literature that parties to mediation find it 
easier to analyse the issue after the process, because they have the opportunity to hear each 
other’s arguments56, rather than legal justification, and to hear the party’s „truth“, because, 
as is known, „every medal has two sides“57, and the truth of the other party assists the party 
concerned to fully analyse the issue, and the main thing for the parties is to have adequate 
resources for reaching agreement, which can always be reached if the primary interest58 of 
both parties in dispute is the resolution of the dispute.

There are several factors contributing to the establishment and implementation of mediation, 
including the bureaucratic nature of court and arbitration institutions, the lengthy procedures 
and expenses associated with these proceedings, and consequently „the order without law“59 
and the prospect of its applicability by default which exists in almost all jurisdictions60, just 
like the real interests of the parties to reach the end of a conflict and agreement. During me-
diation the parties often reveal their true interests beyond their legal claims61 and agree on 
specific ways and means of meeting such interests.  

Mediation provides the parties in dispute with a manoeuverable (flexible62) alternative means 
of resolving the conflict requiring less time63 and less expenses64, while effectively protect-
ing the rights of parties, by relieving courts from the burden of overloaded court proceed-
ings. The positive side of mediation is that if the parties cannot reach agreement during the 
process, they can always apply to a court65 to resolve the dispute; however, as a result of 
mediation, the rights of parties are more protected because the result is a product of both 
parties and both parties agree on the result.

Through mediation66,  the parties have a good opportunity to determine the conflict, under-

55.	Ulrich H., in Klowait J., Gläβer U., MediationsGesetz, Handkomentar, Nomos, Baden-Baden, 2014, 469
56.	Hakimah Y., Alternative Dispute Resolution (ADR), International Shari’ah Research Academy for Islamic Finance 

(ISRA), Malaysia, 2012, 36.
57.	Bhatt J.N., A Round Table Justice through Lok-Adalat (People’s Court) –A vibrant –ADR-in India, 2002, 1
58.	von Maik B., Guterichter und Mediatoren im Wettbewerb, Duncker &Humblot, Berlin.2015, 21.
59.	Esplugues C., Barona S., Global Perspectives on ADR, Intersentia, Cambridge, 2014, 5.
60.	Ellickson R.C., Order Without Law: How Neighbours Settle Disputes, Harvard University Press, Cambridge MA, 1991
61.	von Maik B., Guterichter und Mediatoren im Wettbewerb, Duncker &Humblot, Berlin.2015, 22.
62.	Hopt J.K., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Oxford University Press, Ox-

ford, 2013, V.
63.	Malacka M., Mediation als Appropriate Dispute Resolution im Tschechischen und Slowakischen Rechtssystem in 

Osteuropa Recht Zeitschrift, Nomos, Baden-Baden, 2018, 91.
64.	Hopt J.K., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Oxford University Press, Ox-

ford, 2013, 38.
65.	Lindblom P.H., Progressive Procedure, Iustus, 2017, 422.
66.	Boulle L., Kathleen K.J., Mediation Principles, Process, Practice, Butterworths Canada, 1998.12.16.
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stand the essence of the problem, and to realise the true causes67 of the conflict, resolve the 
conflict peacefully, manage the conflict, and ensure that both parties are winners68, (so-called 
„always ahead situation“)69, as well as to prevent further escalation of the conflict and to 
maintain good relations70; Christian doctrine also recommends avoiding conflict71. It should 
also be noted that Islam encourages parties to resolve their conflicts through the mediation 
(in Arabic, „Sulh“)72. 

Mediation is a good way for the self-estimation of the parties73, instead of court procedures, 
where a judge performs the same function, i.e. „mediation helps the parties take a decision 
on their own case“74, whereas the court and arbitration tribunal „intervene“ to take a decision 
on the case of the parties, i.e., mediation allows the parties to protect their rights through the 
approximation of interests and the reaching of agreement acceptable for both parties.

Mediation is currently perceived as a means to achieve the goal of administration of justice75. 
It is a powerful tool, although less applicable as an alternative means76 of dispute resolution. 
The goal of mediation is for the parties to reach agreement77, and the relations between the 
parties in dispute shall be deemed regulated if the dispute is resolved through agreement 
and this will contribute to the further continuation of future relations between the parties, at 
which point the goal of mediation will be deemed achieved78. As a result of mediation, on 
the other hand, if agreement cannot be reached, the parties become aware of their positions 
and real interests during the mediation process, which may also become a prerequisite for the 
parties to cease a legal dispute or stop the initiation of a legal dispute, which finally should 
be assessed as a truly positive result of mediation79.

Finally, we must bear in mind that the additional benefit of mediation is not only the saving 
of expenses80, but also the saving of time of a court and a judge, as there are no adversarial 
proceedings as in the case of a court; it is also important that mediation allows parties to 
solve their own problems, take responsibility and control the course of the process, at which 
time they can restore relations with each other or start to compromise, or to prioritise their 

67.	Kumar A., Alternative Dispute Resolution System, K.K. Publications, 2016, 233. 
68.	ibid,233.
69.	Haft F., von Schlieffen K.G., Handbuch Mediation, C.H.BECK, Munchen, 3 Auflage, 2016, 85
70.	Englert K., Franke H., Grieger W., Streitlosung ohne Gericht – Schlichtung, Schiedsgericht und Mediation in Bausa-

chen., Werner Verlag, 2006. 242.
71.	Roebuck D., Mediation and Arbitration in the middle Ages (England 1154-1558), Holo Books, The Arbitration Press 

Oxford, 2013, 51.
72.	Hakimah Y., Alternative Dispute Resolution (ADR), International Shari’ah Research Academy for Islamic Finance 

(ISRA), Malaysia, 2012, 97. 
73.	Menkel-Meadow J.C., Love P.L., Schneider A.K., Sternlight R.J., Dispute Resolution Beyond the Adversarial Model, 

Wolters Kluwer Law&Business, Aspen Publishers Inc, 2011, 224.
74.	Meyer A.S., Chairman, New York State Mediation Board, 1969, 164.
75.	Eidenmuller H, Wagner G., Mediationsrecht, ottoschmidt, 2015, 7
76.	Filler E., Commercial Mediation in Europe, Wolters Kluwer, 2012, 277.
77.	Goodman A., Basic Skills for the New Mediator, Solomon Publications, 2nd Ed, Maryland, 2005, 20.
78.	Glenewinkel W., Mediation als ausergerichtliches Konfliktlosungsmodell, ibidem-Verlag, 1999, 44
79.	Waring M., Commercial Dispute Resolution, CLP Legal Practice Guides/College of Law Publishing, 2016, 160.
80.	Penny B., Mediation Law, Routledge Taylor&Francis Group, 2013, 9.
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own business interests and private life without stress and tension81, where the parties have 
a greater sense of gratitude towards the proceedings82 and, as a result, the parties in dispute 
ensure the effective protection of their rights.

As previously stated, the interest of the public in mediation as an alternative means of dis-
pute resolution is growing daily and it is a truly effective means of resolving disputes be-
tween parties in conflict, although there are some disadvantages, which, considering the 
importance and benefits of mediation,  cannot overshadow the advantages of mediation that 
accompany the alternative means of dispute resolution; in particular, it is evident both from 
literature sources and practice that the establishment of mediation can lead to the „privati-
sation“ of justice and the administration of justice may appear in the hands of individuals, 
thus endangering the normal functioning83 of the legal system, which may represent a threat; 
however, it should be deemed a hypothetical opinion, because the correct introduction of 
such mechanism of alternative means of dispute resolution in any state, as well as the provi-
sion of full information to the public, will minimise such risks.

However, it is usually assumed that a party to mediation, who enjoys certain powers in 
comparison with the other party in a conflict, can agree with the other party84 in his/her best 
interests, by using his/her power. There can be such a viewpoint, but a similar risk can exist 
in any form of dispute resolution, and even in this case, if the parties use mediation correctly, 
it is quite possible that such a negative aspect is compensated.

From the example of different states, the disadvantage of mediation is its over-regulation, 
because in such case mediation, as an alternative means of dispute resolution, loses its 
maneuverable nature, which serves to distinguish it from court proceedings within the limits 
of the legal framework, and from other alternative forms of dispute resolution, which is its 
actual benefit and a positive side, rather than the risk that needs to be regulated or the risk as 
a result of over-regulation.

These and many other negative aspects will be revealed and will have effect only when me-
diation is not institutionalised in the country and if its manifestation has a fragmented nature, 
and where mediation is regulated at the legislative level, even in the most elementary form, 
and where the mediation process is proven in practice  and is actually applied by the parties 
in dispute, the effect of any disadvantage on any subject participating in the process and on 
the process itself will be actually neutralised85.

From this standpoint, the need to disseminate information on mediation should be under-
lined, as well as the need for goodwill on the part of representatives in the legal field, which 
will result in the successful introduction in practice and operation of mediation in any state.

81.	Brown H., Marriott A., ADR Principles and Practice, Sweet & Maxwell, Thomson Reuters, 2011, 107.
82.	Penny B., Mediation Law, Routledge Taylor&Francis Group, 2013, 9. 
83.	Goldberg S.B., Sander F., Rogers E.A., Nancy H., Cole S.R., Dispute Resolution: Negotioanion, Mediation, Arbitration 

and other Processes, 6th Ed, Wolters Kluwer, 2012, 9 
84.	Ibid, 10.
85.	Hopt J.K., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Oxford University Press, Ox-

ford, 2013, 38.
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III. CONCLUSION

In view of all the above, it can be stated that the legal community of Georgia is unanimous 
with regard to the need to introduce mediation, a mechanism of alternative dispute resolu-
tion; at this stage, or at the stage of the adoption of the Law of Georgia on Mediation, there 
has been no different opinion observed in the public, which undoubtedly has a positive ef-
fect on the institution of mediation; it should be taken into account that in some cases, at the 
stage of the introduction of a new institution in the legal field of Georgia, there has always 
been discrepancy of opinions as to whether or not to carry out this or that reform or change.

It should be noted that the matter of a unified legislative regulation of mediation as an alter-
native dispute resolution mechanism is particularly pressing, because, based on the unified 
normative act, the existence of a so-called framework regulator, on the one hand, will facili-
tate the correct understanding and application of its essence by parties in dispute, and it will 
attain the level of significance, which is also of great importance in terms of relieving the 
judicial system from the burden, and, on the other hand, the broad application  of mediation 
in all cases will become a prerequisite for the Georgian public to engage in dialogue and try 
to resolve any conflict situation through negotiation, thus protecting their rights, the deficit 
of which is so evident.

SUMMARY:

Mediation, as an alternative means of dispute resolution, is rapidly establishing itself in daily 
practice, as the most acceptable means for parties in conflict to reach agreement. 

Before initiating court proceedings, many European countries prefer to introduce forms of 
the mandatory use of mediation in domestic jurisdictions, thus further promoting alternative 
means of dispute resolution and increasing its applicability among the public. 

Such an alternative form of dispute resolution is widely used due to the possibility of the 
parties in dispute to save funds and time; there are also  some states that seek and work for 
more innovative forms of applying mediation, which will give broader function and applica-
tion to the process.

From the example of various countries, mediation has proven to be an effective means 
of dispute resolution and it has firmly established itself as the most demanded means of 
alternative dispute resolution, thus justifying the opinion „that the development of the 
alternative means of dispute resolution has no other option“; the same can be said about 
the fact that any correctly planned and well-thought reform, which relies on interna-
tional experience, reflects the correct perception of the needs at the national level, and 
shall be deemed to achieve success, and such should be the case with the introduction of 
mediation in Georgia, which will finally guarantee the functioning of effective and fair 
justice in the country. 
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davis alternatiuli gadawyvetis saSualebebis 

gamoyeneba konkurenciis samarTalSi  

evropuli modeli1

giorgi cercvaZe

iuridiuli firma „jei end Ti qonsalTingis“ damfuZnebeli 

da mmarTveli partniori, samarTlis doqtori,  

asocirebuli profesori

referati. dResdReobiT, konkurenciis zrdis paralelurad gardauvalia eko

nomikuri agentebis mier konkurenciis samarTlis normaTa darRvevis SemTxve

vebi, romelTa farglebSi warmoSobili davebis swrafad da efeqtianad mog

vareba, aqtiur savaWro pirobebSi, mniSvnelovania. amis gaTvaliswinebiT winam

debare statia mimoixilavs davebis alternatiuli gadawyvetis saSualebebs, 

rogorc xelsayreli da efeqtiani meqanizmis aqtualobas da potencials kon

kurenciis samarTlis sferoSi. statiaSi, evropuli modelisa da praqtikis sa

fuZvelze, ganxiluli iqneba konkurenciis normaTa darRvevisas warmoSobili 

davis farglebSi davebis alternatiuli gadawyvetis saSualebebis – mola

parakeba/morigebis, mediaciisa da arbitraJis moqmedi principebis efeqtianoba 

da saproceso sakiTxebi, amasTan, konkurenciis samarTlis specifikisTvis da

maxasiaTebeli Taviseburebebi da misi gansxvavebuli regulirebis saWiroeba. 

sakvanZo sityvebi: konkurencia, davis gadawyvetis alternatiuri saSualebebi, 

kerZo aRsruleba

Sesavali

Rrma da yovlismomcveli vaWrobis Sesaxeb SeTanxmebis2 fokusSi qarTu

li biznesisTvis umniSvnelovanesi ori sfero – davis gadawyvetis al

ternatiuli saSualebebi da konkurencia moeqca3.  ukanaskneli ramdeni
me wlis ganmavlobaSi orive mimarTulebis sakanonmdeblo regulirebis 

1.	 gansakuTrebuli madloba Cems umcros kolegas da megobars nana TurmaniZes statiaze muSao-
bis procesSi gaweuli daxmarebisaTvis. 

2.	 evrokavSirTan Rrma da yovlismomcveli Tavisufali savaWro sivrcis Sesaxeb SeTanxmeba 
(DCFTA). ix. saqarTvelos ekonomikisa da mdgradi ganviTarebis saministros vebgverdi: <http://
www.economy.ge/index.php?page=economy&s=7> [bolos gamoxmobilia 04.03.2022].

3.	 evrokavSirTan Rrma da yovlismomcveli Tavisufali savaWro sivrcis Sesaxeb SeTanxmebis 
(DCFTA) me-10 da me-14 Tavi.
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CarCo ase Tu ise Camoyalibda. axla ukve maT praqtikaSi danergvasTan da
kavSirebuli sakiTxebis kvlevis droa.

mediaciis, arbitraJis  da zogadad davis alternatiuli gadawyvetis sa
Sualebebis rolsa da mniSvnelobas konkurenciis samarTlis e.w. kerZo 
aRsrulebis (private enforcement) nawilSi eWvqveS aravin ayenebs4.  Tumca 
jerjerobiT am meqanizmebis CarTuloba konkurenciis dacvis saqmeSi arc 
Tu maRali xarisxisaa. 

saqarTvelos mier evropul kanonmdeblobasTan da praqtikasTan daaxlo

ebis sajarod gacxadebuli kursi CvenSic aqtualurs xdis konkurenciis 
samarTlisa da davis alternatiuli gadawyvetis saSualebebis urTier

Tqmedebis evropuli modelis kvlevas.  

1. molaparakebebi/morigeba

davis alternatiuli gadawyvetis dadebiTi mxareebi konkurenciis dave
bis SemTxvevaSic igivea, rasac zogadad aRniSnaven xolme: efeqturoba, 
naklebi xarji, moqniloba da siswrafe5. 

unda daviwyoT imiT, rom ekonomikur agentebs Soris konkurenciis samar
Tlidan gamomdinare, davebis sakmaod mniSvnelovani nawili morigebiT 
mTavrdeba6.  aq gasakviri araferia, radgan msxverpli kompaniebi konkuren
ciis damrRvevebis winaaRmdeg sarCelebs ZiriTadad am darRvevebis Sesa
bamisi organoebis mier (evropis komisia, wevri qveynis konkurenciis ma
regulirebeli organo)  dadgenis Semdeg aRZraven xolme. roca qmedebis 
kvalifikacia da darRvevis arseboba sadavo aRar aris, mxareebs mxolod 
kompensaciis odenobaze uwevT msjeloba, rac morigebis miRwevis SesaZ
leblobebs arsebiTad zrdis. 

konkurenciis normebis darRveviT miyenebuli zianis anazRaurebis sakiTxis 
mxareTa SeTanxmebiT mogvareba ara mxolod efeqturad uzrunvelyofs kon
kurenciis samarTlis aRsrulebas, aramed zogavs im STambeWdav iuridiul 
xarjebs, romlis gawevac sasamarTloSi orive mxares mouwevda7.  

4.	 Rodger Barry; Private Enforcement Context and Project Background  in: Rodger, Barry; (Editor),  Competition Law 
Comparative Private Enforcement and Collective Redress Across the EU, Kluwer Law International, Alphen Aan den 
Rijn, 2014. 13. 

5.	 giorgi cercvaZe, davis gadawyvetis alternatiuli forma (zogadi mimoxilva), Tb, 2010.193.
6.	 David Ashton; Competition Damages Actions in The EU, Law and Practice, Second Edition, Edward Elgar Publishing, 

Cheltenham, 2018. 6.
7.	 Christopher Hodges;  Fast, Effective and Low Cost Redress: How Do Public and Private Enforcement and ADR 

Compare? in: Rodger, Barry; (Editor)  Competition Law Comparative Private Enforcement and Collective Redress 
Across the EU, Kluwer Law International, Alphen Aan den Rijn, 2014. 216. 
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breqsitamdel inglisSi davis alternatiuli gadawyvetis saSualebe

bis roli konkurenciis davebis (igulisxmeba kerZo aRsrulebis farg
lebSi arsebuli davebi ZiriTad B2B saqmeebSi) gadawyvetis saqmeSi sak
maod mniSvnelovanad iTvleboda. Catarebulma kvlevam aCvena, rom 2000-
2005 wlebSi 43 dava, romelic gamomdinareobda konkurenciis normebis 
darRvevidan, morigebiT dasrulda. kvlevam aseve gamoavlina sakmaod 
saintereso tendencia: vertikaluri xelSekrulebis e.w. susti mxareebi 
eZeben TavianT msxvil momwodeblebs ukve gamovlenili kartelis wev
rebs Soris da Tu aseTs aRmoaCenen, pirdapir mimarTaven maT da iwyeben 
molaparakebebs miyenebuli zianis anazRaurebisa da xelSekrulebebis 
Sesabamisi muxlebis Secvlis moTxovniT. molaparakebebi da maTi Sede
gebi konfidencialuri rCeba, magram aseTi praqtikis gavrcelebuloba 
swored mis efeqturobaze miuTiTebs8. 2012 wels gaerTianebuli samefos 
samTavrobo uwyebebma calsaxad da araorazrovnad daafiqsires konku
renciis davebis gadawyvetaSi  davis alternatiuli gadawyvetis saSua
lebebis gamoyenebisadmi pozitiuri damokidebuleba. inglisi yvelana

irad cdilobs xeli Seuwyos mis efeqturad gamoyenebas konkurenciis 
samarTlis sivrceSi9.

arsebobs mTeli rigi wamaxalisebeli garemoebebi, ris gamoc SesaZloa, 
konkurenciis normebis damrRvev kompanias uRirdes konfidencialuri 
molaparakebebis warmoeba da kompensaciis gadaxda: a) aseTi qmedeba, ro
gorc wesi, Seesabameba xolme bizneseTikis maRal standartebs. es aris 
Taviseburi „saqmis keTeba sworad“, rac compliance programebiT10  aris 
xolme gansazRvruli; b) didi kompaniebis umravlesoba konkurenciis sa
winaaRmdego Sedegebis likvidaciisaTvis molaparakebebis warmoebiT da 
kompensaciis gadaxdiT icavs sakuTar reputacias da, ufro metic, aum
jobesebs kidec mas. SedarebiT patara kompaniebi an bazris iseTi monawi
leebi, romlebic saxarbielo reputaciiT maincdamainc ar gamoirCevian, 
iSviaTad midian msgavs gadawyvetilebamde, radgan maTTvis mentalura

dac warmoudgeneli da miuRebelia fulis gadaxda sakuTari nebiT, roca 
amas aravin aiZulebs; g) nebayoflobiTma qmedebam da molaparakebebSi aq
tiurad monawileobam SeiZleba Seamciros konkurenciis organoebis mi
er dakisrebuli/dasakisrebeli sanqciebi. es SeRavaTi SeiZleba sakmaod 
mniSvnelovan cifrebSic gamoixatos da, rogorc wesi, asec xdeba xolme; 
d) da bolos, kompaniebi nebayoflobiT molaparakebebSi monawileobiT 

8.	 iqve., 256. 

9.	 iqve., 264. 
10.	Compliance – kompani(eb)is pasuxismgebloba SeimuSaos da ganaxorcielos saTanado programebi, 

misi saqmianobis konkurenciis wesebTan Sesabamisobis uzrunvelyofis mizniT. ix. evrokav-
Siris oficialuri vebgverdi: <https://ec.europa.eu/competition-policy/antitrust/compliance_en> [bolos 
gamoxmobilia 04.03.2022].
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aRweven iuridiuli xarjebis mniSvnelovan Semcirebas, rac maT winaaRm
deg dawyebuli sasamarTlo procesebis pirobebSi gacilebiT meti iqne
boda. kvlevebi adastureben, rom mediacia, rogorc davis alternatiuli 
gadawyvetis swrafad gavrcelebadi da ganviTarebadi saSualeba, SeiZle

ba daexmaros mxareebs zemoaRniSnuli molaparakebebis ufro efeqturad 
warmoebaSi11. 

2. mediacia

evropis kavSiris masStabiT, ukanaskneli aTwleuli gansakuTrebiT gamo
irCeva mediaciis da sxva msgavsi saSualebebis rolisa da mniSvnelobis 
mkveTri zrdiT12.

erT-erTi modeli, romelic sakmaod popularulia evropaSi, iTvaliswi

nebes Semdegs: a) davis SeTanxmebiT dasrulebas exmareba ramdenime media
torisgan Semdgari paneli da maTi SerCeva xdeba mediaciis kerZo provai
deris mier SeTavazebuli siidan; b) aucilebelia yvela mxaris Tanxmoba. 
mxareebi unda SeTanxmdnen ara mxolod mediaciis gamoyenebaze, aramed 
imazec, iqneba Tu ara mediaciis Sedegad miRweuli SeTanxmeba mxareebi
saTvis samarTlebrivad mboWavi; g) misi gamoyeneba moxdeba mxolod e.w. 
follow on claims13 SemTxvevaSi; d) mediatorebis panels mouwevs konkretu
li proceduris SemuSaveba yoveli konkretuli saqmisaTvis. maT es yva
laferi ise unda gaakeTon, rom SeZlon sxva potenciuri mosarCeleebis 
mozidva da maTi molaparakebebSi CarTva; e) panels SeiZleba waredginos 
mxolod sajarod xelmisawvdomi informacia14. am ukanaskneli moTxovnis 
idea bundovania. mediacia, rogorc wesi, konfidencialuri procesia da 
mas yvelaze kargad SeuZlia uzrunvelyos nebismieri wardgenili monace
mis konfidencialuroba.

niderlandebSi Seiqmna sakmaod saintereso meqanizmi konkurenciis sfe
roSi jgufuri sarCelebis SeTanxmebiT dasrulebisaTvis. aq jgufuri 
sarCelebis mediaciiT daregulirebis sakiTxs specialuri kanoni awes

11.	 Christopher Hodges;  Fast, Effective and Low Cost Redress: How Do Public and Private Enforcement and ADR Com-
pare? in: Rodger, Barry; (Editor)  Competition Law Comparative Private Enforcement and Collective Redress Across 
the EU, Kluwer Law International, Alphen Aan den Rijn, 2014. 262-263.

12.	Christopher Hodges;  Fast, Effective and Low Cost Redress: How Do Public and Private Enforcement and ADR Com-
pare? in: Rodger, Barry; (Editor)  Competition Law Comparative Private Enforcement and Collective Redress Across 
the EU, Kluwer Law International, Alphen Aan den Rijn, 2014. 263. 

13.	Follow-on claims – zianis anazRaurebis moTxovnis uflebamosileba, konkurenciis organos mier 
konkurenciis kanonis darRvevis dadgenis Semdeg. evrokavSiris oficialuri vebgverdi: <https://
ec.europa.eu/competition-policy/antitrust/actions-damages_en> [bolos gamoxmobilia 04.03.2022].

14.	Christopher Hodges;  Fast, Effective and Low Cost Redress: How Do Public and Private Enforcement and ADR Com-
pare? in: Rodger, Barry; (Editor)  Competition Law Comparative Private Enforcement and Collective Redress Across 
the EU, Kluwer Law International, Alphen Aan den Rijn, 2014. 265. 
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rigebs. am kanonis Tanaxmad, mosarCeleebis warmomadgeneli (rogorc 
wesi, romelime asociacia an sxva tipis arasamTavrobo organizacia) er
Tveba molaparakebaSi Sesabamis mopasuxeebTan da aRwevs SeTanxmebas. 
amis Semdeg saapelacio sasamarTlo sajarod avrcelebs informacias 
miRweuli SeTanxmebis Sesaxeb da niSnavs saqmis mosmenas, sadac dainte
resebul mxareebs SeuZliaT monawileobis miReba. am mosmenis Semdeg, sa
samarTlo, Tu mizanSewonilad CaTvlis, amtkicebs morigebas da aZlevs 
asociaciis wevrebs (anu calkeul mosarCeleebs) vadas, rom an daeTan

xmon damtkicebul morigebas, an Seitanon damoukidebeli sarCeli mopa
suxeebis winaaRmdeg. statistika adasturebs am procesis warmatebulo

bas. 2005 wlidan 2014 wlamde am proceduris gamoyenebiT eqvsi umsxvile

si saqme dasrulda morigebiT15. 

warmodgenili magaliTebi namdvilad STambeWdavia saimisod, rom is 
qarTveli mosamarTleebisa da biznesiuristebis yuradRebis centrSi 
moeqces. aseTi proceduris saqarTveloSi danergva albaT saukeTeso 
gamosavali iqneboda. 

3. arbitraJi

meoce saukunis meore naxevarSi konkurenciis samarTlis evropuli nor
mebis arbitrebis mier gamoyeneba Zalian iSviaTad xdeboda. ZiriTadad ar
bitrebs abrkolebda am normebis mkveTrad gamokveTili sajaro samarT

lebrivi xasiaTi. maT uWirdaT xelSekrulebis baTilobis dadgena an zi
anis anazRaurebis dakisreba am normebze miTiTebiT16.

Tumca, arbitraJis, rogorc kerZo aRsrulebis erT-erTi meqanizmis roli 
konkurenciis samarTalSi axla sadavo aRar aris17.  Mitsubishi Motors Corp v. 
Soler Chrysler Plymouth saqmeze aSS-is uzenaesi sasamarTlos 1985 wlis ga
dawyvetileba erT-erTi yvelaze cnobili da gaxmaurebuli gadawyveti
lebaa arbitraJis istoriaSi. sasamarTlom xuTi xmiT samis winaaRmdeg 
gadawyvita, rom saerTaSoriso kontraqtSi CarTuli saarbitraJo SeTan

xmeba namdvilia da aRsrulebas eqvemdebareba maSinac, rodesac arbitraJ
ma unda gadawyvitos aSS-is konkurenciis kanonmdelobidan gamomdinare 
dava18. 1996 wels evropis kavSiris marTlmsajulebis sasamarTlom Eco 
Swiss saqmeze miRebuli gadawyvetilebiT calsaxad daadastura, rom kon

15.	Christopher Hodges;  Fast, Effective and Low Cost Redress: How Do Public and Private Enforcement and ADR Com-
pare? in: Rodger, Barry; (Editor)  Competition Law Comparative Private Enforcement and Collective Redress Across 
the EU, Kluwer Law International, Alphen Aan den Rijn, 2014. 266. 

16.	Blanco Luis Ortiz (Editor),  EU Competition Procedure, Third Edition, Oxford University Press, Oxford, 2013. 1082. 
17.	Blanco Luis Ortiz (Editor),  EU Competition Procedure, Third Edition, Oxford University Press, Oxford, 2013. 1075-

1076. 
18.	F Andreas Lowenfeld on international arbitration, Collected Essays Over Three Decades Juris Publishing Inc., 

2005. 123.  
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kurenciis normebis darRvevidan gamomdinare dava SeiZleba ganixilos 
arbitraJma19.

1/2003 regulaciis20 mier konkurenciis samarTlis aRsrulebis decen
tralizaciis tendenciis gaZlierebam gacilebiT meti roli da mniSv
neloba mianiWa arbitraJis mier konkurenciis davebis ganxilvasa da 
gadawyvetas. praqtikaSi mainc rCeba saproceso sakiTxebi, razec erTi

ani midgoma jer kidev ar arsebobs. evropis kavSiris masStabiT erTiani 
midgomebis Camoyalibebisaken midrekileba da saarbitraJo proceduris 
supranacionaluri xasiaTi iZleva sakmaod Tamami prognozis gakeTe

bis saSualebas,rom arbitraJi SeZlebs konkurenciis davebis gadawyve
tis erTiani, erovnuli gansxvavebebisagan Tavisufali samarTlebrivi 
platformis Seqmnas21. 

arbitraJis da konkurenciis normebis gadakveTa SesaZloa ramdenime mi
marTulebiT moxdes: a) TFEU22 101-e da 102-e muxlebis23 gamoyeneba arbitra
Jis mier konkurenicis miTiTebuli normebis kerZo aRsrulebisas; b)  ker
Zo aRsruleba qmedebis ganxorcielebasTan dakavSirebiT, romelic exeba 
Serwymis kontrols an 1/2003 regulaciis me-9 muxliT dadgenil mowes
rigebas; g) saxelmwifo mxardaWerasTan dakavSirebuli sakiTxebis  (TFEU 
muxli 107) kerZo aRsruleba24.

konkurenciis samarTlis specifikidan da TviT arbitrebis stilidan ga
momdinare, konkurenciis normebis gamoyeneba saarbitraJo davaSi gansx
vavebulad SeiZleba moxdes. saarbitraJo ganxilvaSi arbitrebis roli 
konkurenciis mosamarTlesTan SedarebiT pasiuria.  arbitrebi mxolod 
im faqtebisa da mtkicebulebebis Sefasebas axdnen, romlebic mxareebma 
maT warudgines da isini TavianTi iniciativiT am procesSi ufro aqtiu
rad ver CaerTvebian. Tumca arseboben arbitraJebi da arbitrebi, sadac 
e.w. fact finding proceduraSi arbitrebis roli gacilebiT aqtiuria. Tu ga
mosayenebel saproceso samarTals da saarbitraJo wesebs sawinaaRmde
go araferi aqvT (da mxareebic amaze Tanaxmani arian), arbitrs SeuZlia 
damoukideblad wamoswios konkurenciis normebis gamoyenebis sakiTxi. 
saboloo jamSi, arbitraJma unda gaiTvaliswinos rogorc saarbitraJo 

19.	Blanco Luis Ortiz (Editor),  EU Competition Procedure, Third Edition, Oxford University Press, Oxford, 2013. 1083. 
20.	Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the rules on competition laid down 

in Articles 81 and 82 of the Treaty.
21.	Blanco Luis Ortiz (Editor),  EU Competition Procedure, Third Edition, Oxford University Press, Oxford, 2013. 1112. 
22.	TFEU – Treaty on the Functioning of the European Union (xelSekruleba evrokavSiris funqcionirebis 

Sesaxeb)
23.	evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 101-e da 102-e muxlebi aregulirebs 

konkurenciis SemzRudvel SeTanxmebebs da  dominanturis mdgomareobis borotad gamoyenebas.
24.	Blanco Luis Ortiz (Editor),  EU Competition Procedure, Third Edition, Oxford University Press, Oxford, 2013. 1076. 



137

#2

2022, ivlisi. JULY JOURNAL   IUSTITIA
Jurnali iusticia

ganxilvis adgilis, aseve im adgilis sasamarTlos praqtika da midgoma, 
sadac saarbitraJo gadawyvetilebis cnoba da aRsruleba unda moxdes25.

arbitrebis kompetencia konkurenciis samarTlis aRsrulebis Tvalsaz

risiT SeiZleba sakmaod farTo iyos. arbitraJs SeuZlia mxareebs daakis
ros rogorc garkveuli qmedebis Sesruleba, aseve sadavod gamxdar xel

SekrulebaSi garkveuli cvlilebebis Setana, an mTeli xelSekrulebis 
modificireba konkurenciis normebTan SesabamisobaSi moyvanis mizniT. 
damatebiT SeiZleba mxares daekisros zianis anazRaureba an pirgasam
texlos gadaxda, romelic aRemateba SesaZlo zians (extra compensatory da
mages). CamoTvlili farTo uflebamosilebebidan ris gakeTeba SeuZlia 
arbitrs da ris ara – damokidebulia wevri saxelmwifoebis saarbitraJo 
praqtikasa da kanonmdeblobaze26.

arsebobs mosazreba, rom evropis kavSiris teritoriaze arbitri valde

bulia sakuTari iniciativiT wamoswios sakiTxi konkurenciis normebis 
gamoyenebis Sesaxeb. ICC praqtikaSi arbitris mier konkurenciis normebis 
gamoyenebis sakuTari iniciativiT wamowevis sakiTxi eWvis qveS arasdros 
damdgara27. am normebis ignorirebiT miRebuli gadawyvetilebis aRsru
lebas SeiZleba safrTxe Seeqmnas sajaro wesrigisadmi winaaRmdegobis 
safuZvliT. mas Semdeg, rac arbitri gadawyvets, rom konkretuli davis 
ganxilvisas konkurenciis samarTlis normebi unda gamoiyenos, man amis 
Sesaxeb aucileblad unda misces informacia mxareebs da Seuqmnas saTana

do pirobebi, rom maT SeZlon sakuTari azris dafiqsireba sakiTxTan da
kavSirebiT. saproceso Tanasworobis principis dacvis gareSe SesaZloa 
gadawyvetilebis aRsrulebas safrTxe Seeqmnas.  im SemTxvevaSic ki, Tu 
mxareebi SeTanxmdnen, rom dava gadawydes Sesabamisi samarTlis normebis 
gamoyenebis gareSe, anu ex aequo et bono, es ar aTavisuflebs arbitrs saWi
roebis arsebobisas konkurenciis normebis pirdapiri gamoyenebisagan28. 

gansakuTrebiT mniSvnelovania arbitris pasuxismgeblobis sakiTxi. erT-
erTi mosazrebis Tanaxmad, Tu arbitrs ar gamouyenebia TFEU 101-e da 102-e 
muxlebi, magram maT gamoyenebas SeiZleboda mohyoloda xelSekrulebis 
baTiloba da misi Tanmdevi samarTlebrivi Sedegebi, maSin arbitri SeiZ
leba CaiTvalos ekonomikur agentad, romelmac TviTon daarRvia konku
renciis samarTali da daekisros Sesabamisi  pasuxismgebloba. am dros 
miuTiTeben xolme Treuhand saqmeze, sadac Treuhand aseve miCneul iqna dam
rRvevad. miuxedavad imisa, rom is iyo konsultanti da pirdapir ar saq

25.	iqve.,  1093. 
26.	Blanco Luis Ortiz (Editor),  EU Competition Procedure, Third Edition, Oxford University Press, Oxford, 2013. 1095. 
27.	iqve., 1097. 
28.	Blanco Luis Ortiz (Editor),  EU Competition Procedure, Third Edition, Oxford University Press, Oxford, 2013. 1097. 
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mianobda Sesabamis industriaSi, koordinacias uwevda kartelis wevre
bis saqmianobas  da exmareboda maT maqsimaluri da aralegaluri mogebis 
miRebaSi konkurenciis normebis darRveviT. Sesabamisad, miiCneva, rom am 
gadawyvetilebis analogiiT arbitri aseve SeiZleba CaiTvalos „ekono
mikur agentad,“ romelic arRevevs konkurenciis samarTlis normebs. am 
pasuxismgeblobis Tavidan acileba arbitrs ori gziT SeuZlia: a) uari 
Tqvas Sesabamis saqmeSi monawileobaze sakmarisi kvalifikaciis arqonis 
gamo da misces amaze Sesabamisi ganmartebebi mxarebs da b) miiRos piro
biTi gadawyvetileba konkurenciis normebis darRvevaze, mouwodos mxa
reebs, rom mimarTon Sesabamis kompetentur organos konkurenciis norme
bis darRvevis dadgenis TvalsazrisiT, SemdgomSi Tavisi gadawyvetileba 
Secvalos/daakoreqtiros am organoebis gadawyvetilebis Sesabamisad da 
gamoiyenos es ukanaskneli rogorc mtkicebuleba mis mier saqmeze sabo
loo gadawyvetilebis gamotanis procesSi29. es ukanaskneli procedura 
gacilebiT mouqnelad gamoiyureba, bundovania da naklebad praqtikuli. 
mxareebi ar SeiZleba iyvnen iseTi gadawyvetilebis miRebaSi dainterese
bulni, romelic mogvianebiT raRac mizezebis gamo SeiZleba Seicvalos. 

rodesac arbitraJs uwevs msjeloba konkurenciis normebis darRvevidan 
gamowveuli zianis anazRaurebis sakiTxebze e.w. follow on damages saqmeze 
saarbitraJo tribunali valdebulia mxedvelobaSi miiRos komisiis an 
romelime wevri saxelmwifos konkurenciis organos gadawyvetileba, ro
gorc erT-erTi mtkicebuleba. raime Canaweri, romelic am ukanasknel ga
dawyvetilebebs arbitraJis saboloo SedegisaTvis preiudiciul Zalas 
mianiWebda – ar arsebobs30.

Masterfood saqmeze dadgenili praqtikis mixedviT,  evropis kavSiris wevri 
saxelmwifoebis sasamarTloebi, saarbitraJo gadawyvetilebis gauqmebis 
an misi cnobisa da aRsrulebis sakiTxis ganxilvisas valdebuli arian 
prioriteti mianiWon konkurenciis organoebis mier manamde miRebul ga
dawyvetilebebs (romelic ZalaSia da gasaCivrebuli ar aris), Tu es exeba 
imave mxareebs Soris davis warmoebas.  praqtikaSi tribunalebi eyrdno
bian da iziareben komisiis gadawyvetilebis suliskveTebas. erTaderTi, 
rac mxares darCenia, isaa, rom amtkicos pirdapiri mizezobrivi kavSiri 
komisiis mier dadgenil darRvevasa da im zians Soris, romlis anazRau
rebasac iTxovs31.

paraleluri procesebi rogorc sasamarTlosTan, aseve arbitraJTan mi
marTebaSi dasaSvebia. sxvagvarad rom iTqvas, ar arsebobs winaaRmdegoba, 

29.	iqve., 1096. 
30.	Blanco Luis Ortiz (Editor),  EU Competition Procedure, Third Edition, Oxford University Press, Oxford, 2013. 1097.
31.	iqve., 1099. 
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saqmes ixilavdes komisia an konkurenciis saagento da paralelur reJim
Si midiodes dava imave mxareebs Soris sasamarTloSi an arbitraJSi. ga
cilebiT problemuria, Tu dava mimdinareobs paralelurad sasamarTlo

sa da arbitraJSi32. mdgomareoba kidev ufro garTuldeba,  Tu davuSvebT, 
rom dava mimdinareobs evropis kavSiris marTlmsajulebis sasamarTlo

Si, sadac gasaCivrebulia komisiis gadawyvetileba da paralelur reJim
Si es dava midis arbitraJSi. albaT saR azrTan yvelaze axlos iqneba, Tu 
arbitraJi SeaCerebs saqmis ganxilvas da sasasamarTlos saboloo Sefa
sebas gaiTvaliswinebs Tavisi gadawyvetilebis miRebis procesSi. 

erT-erTi mosazrebiT, saarbitraJo tribunali unda daelodos komisiis 
saboloo gadawyvetilebas da amis Semdeg miiRos Tavisi, garda im SemTx

vevisa, Tu komisiis ganxilvaSi myofi saqme ar warmoadgens acte clair-s33/34.

arbitraJebs ar aqvT ufleba e.w. preleminary references gaugzavnon evropis 
kavSiris marTlmsajulebis sasamarTlos TFEU 267-e muxlis Sesabamisad. 
Tumca arbitraJi, saarbitraJo ganxilvis adgilis samarTlis moTxovne

bis gaTvaliswinebiT, ar aris SezRuduli, rom sTxovos sakuTari mosaz
reba/pozicia rogorc evropis kavSiris marTlmsajulebis sasamarTlos, 
aseve evropis komisias, an wevri saxelmwifoebis konkurenciis organoebs. 
am organoebis reaqcia damokidebulia Sesabamisi saxelmwifoebis kanon
mdeblobaze da am organoebis TanamSromlobis survilze35. arbitraJs 
maTi davaldebuleba ar SeuZlia. mxareTa kerZo avtonomia gamoricxavs 
saarbitraJo tribunalis ase moqcevas,  mxareTa Tanxmobis ararsebobis 
SemTxvevaSi36.

arseboben saarbitraJo gadawyvetilebis sasamarTlo kontrolis „mini
malistebi“ da „maqsimalistebi“ da rogorc sasamarTloebs, aseve akade
miur sazogadoebas ar aqvs erTiani da Camoyalibebuli universaluri po
zicia zemoT ganxilul sakiTxebTan dakavSirebiT. arbitrebs yovelTvis 
urCeven gansakuTrebiT frTxilad iyvnen konkurenciis normebis gamoyene
bisa da ganmartebebisas saarbitraJo gadawyvetilebaSi37. amaSi uCveulo 
araferia. konkurenciis samarTali sajaro wesrigis Semadgenel nawilad 
ganixileba da misma arasworma interpretaciam an saerTod ignorirebam 
saarbitraJo ganxilvis saboloo rezultatTan dakavSirebiT uaRresad 
arasasurveli Sedegebi SeiZleba gamoiwvios. 

32.	iqve., 1098. 
33.	acte clair – evrokavSiris samarTlis doqtrina, romlis Tanaxmadac, Tu gadawyvetileba an kan-

onis uzenaesoba sakmarisad mkafioa, maSin wevr saxelmwifos ar aqvs valdebuleba winaswari 
gadawyvetilebis miRebis mizniT kiTxviT mimarTos evrokavSiris marTlmsajulebis sasamarT-
los (CJEU).  

34.	Blanco Luis Ortiz (Editor),  EU Competition Procedure, Third Edition, Oxford University Press, Oxford, 2013. 1099. 
35.	iqve.,  1099. 
36.	iqve., 1101. 
37.	iqve., 1105.
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daskvna

es mokle mimoxilvac  cxadyofs, ramdenad mniSvnelovani da saintereso 
SeiZleba iyos davis alternatiuli gadawyvetis da konkurenciis urTi

erTqmedebis evropuli modeli saqarTvelosTvis. qarTvel biznesiuris
tebs jer kidev win aqvT am sakiTxTan dakavSirebuli diskusiebi. miT ume
tes, rom garkveuli magaliTebi iSviaTad, magram ukve gvxvdeba Cvens praq
tikaSic Tumca es ukve calke kvlevis sakiTxia. 

reziume

statiis farglebSi, davis alternatiuli gadawyvetis saSualebebis ev
ropul modelTan dakavSirebuli kvlevis da analizis Sedegad dadgin
da, rom aRniSnuli saSualebebis gamoyeneba konkurenciis samarTalSi, 
davebis gadawyvetis efeqtiani meqanizmis arsebobis saSualebas iZleva 
da biznesisaTvis sakmaod sainteresoa.

garda davis alternatiuli saSualebebis zogadi upiratesobebisa, ro
goricaa xarjefeqtianoba da gamartivebuli procesi, evropuli modelis 
msgavsi samarTlebrivi platformis saqarTveloSi Seqmna da ganviTareba 
uzrunvelyofs saukeTeso da mravalferovan samarTlebriv praqtikas.  

biznessferoSi moqmedi subieqtebisTvis evropuli modelis popularu

loba dRiTidRe mzardi  da mimzidvelia, rac ganpirobebulia imiT, rom 
morigebis, mediaciis an arbitraJis farglebSi konkurenciis davebis gan
xilva da gadawyveta, maT saSualebas aZlevs Tavad gaakeTon arCevani, Tu 
ra gziT surT konkurenciis normebis darRvevasTan dakavSirebuli davis 
mogvareba. 

saqarTvelos, evropul kanonmdeblobasTan da praqtikasTan daaxloebis 
sajarod gacxadebuli kursis gaTvaliswinebiT, am mimarTulebiT jer ki
dev saintereso gza aqvs gasavleli.
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USING ALTERNATIVE DISPUTE RESOLUTION 

IN COMPETITION LAW – EUROPEAN MODEL1

Giorgi Tsertsvadze
Founder and Managing Partner of J&T Consulting Law Firm,
Doctor of Law, Associate Professor

Abstract. Nowadays, in parallel with the growth of competition, cases of infringement of competi-
tion law by undertakings are inevitable, and the timely and efficient resolution of disputes deriving 
therefrom is of utmost importance in active trading conditions. Considering the above, the present 
article analyses the urgency and potential of the means of alternative dispute resolution as favour-
able and efficient mechanisms in the area of competition law. On the basis of the European model 
and practice, the present article examines the effectiveness and procedural matters of the appli-
cable principles of alternative dispute resolution, namely negotiation/conciliation, mediation, and 
arbitration, within the framework of disputes arising in the case of infringement of competition 
rules. Moreover, the peculiarities of competition law and the importance of regulating it differently 
will also be analysed. 

Keywords: competition, alternative dispute resolution, private enforcement

INTRODUCTION

The Deep and Comprehensive Free Trade Agreement2 has focused on two key areas for 
Georgian business, namely alternative dispute resolution and competition3. For the past 
few years, a regulatory legislative framework has been formed in both areas in one way 
or another. Now, it is time to examine the issues related to their practical implementa-
tion.

No one questions the role and importance of mediation, arbitration, and, generally, alterna-
tive dispute resolution in the so-called private enforcement of competition law4. Neverthe-
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less, to date, the involvement of these mechanisms in the protection of competition has not 
been of high quality. 

The publicly announced direction of the approximation of Georgia to European legislation 
and practice makes the study of the European model of interaction between competition law 
and means of alternative dispute resolution relevant in our country as well.

1. NEGOTIATIONS/CONCILIATION

The benefits of alternative dispute resolution in the case of competition disputes are 
the same as in general cases, namely efficiency, cost, flexibility, and speed5. 

At the outset, it should be mentioned that a significant amount of disputes between under-
takings arising from competition law are settled amicably6. It is not surprising, since victim 
companies often file lawsuits against the infringers of competition rules after the infringe-
ments have been identified by relevant bodies (the European Commission, the competition 
authorities of the Member States). When the qualification of an action and the existence of 
infringement are no longer disputable, the parties have only to negotiate the amount of com-
pensation, which substantially increases the probability of conciliation. 

Resolving the issue of compensation for damages incurred due to an infringement of compe-
tition rules by agreement between the parties not only effectively ensures the enforcement of 
competition law, but also saves significant expenses that would have been incurred by both 
parties as a result of court proceedings7.

In pre-Brexit United Kingdom, the role of the means of alternative dispute resolution in deal-
ing with competition disputes (referring to private enforcement disputes in major B2B cases) 
was considered to be quite significant. A study found that, in 2000-2005, 43 disputes aris-
ing from the infringement of competition rules were settled amicably between the parties. 
Moreover, the study also found a rather interesting trend whereby so-called ‘weak parties’ 
to vertical agreements look for major suppliers among the participants of a cartel that has 
already been identified, and if they find one, they apply to it directly and commence nego-
tiations requiring compensation for the inflicted damages and amendments to the relevant 
clauses of the agreements. Negotiations and their results are confidential, but the prevalence 
of such practices indicates their effectiveness8. In 2012, the government agencies of the 
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United Kingdom unambiguously and unequivocally expressed a positive attitude towards 
the use of alternative dispute resolution in resolving competition disputes. The United King-
dom is making every effort to strengthen the use of alternative dispute resolution in the area 
of competition law9.

There are a number of advantages for an undertaking that infringes competition rules to ne-
gotiate confidentially and pay compensation: a) such actions usually comply with the high 
standards of business ethics. This is a kind of ‘doing the right thing’, which is often deter-
mined by compliance programmes10; b) most large companies protect and even improve their 
reputation by negotiating and compensating for the remedy of anti-competitive practices. 
Relatively small companies or market participants that are not known for their good reputa-
tion seldom make such decisions, as it is unthinkable and unacceptable for them to pay mon-
ey voluntarily when no one is forcing them to; c) a voluntary action and active participation 
in negotiations may reduce the sanctions imposed/to be imposed by competition authorities. 
Such allowance may amount to quite significant sums, which is usually the case; d) lastly, 
by participating in negotiations voluntarily, the legal costs to the companies are significantly 
reduced, as they would have been much higher in the case of the commencement of court 
proceedings against them. Studies show that mediation, as a rapidly expanding and evolving 
method of alternative dispute resolution, can assist the parties in conducting the above-stated 
negotiations more efficiently11. 

2. MEDIATION

Tcross the European Union (EU) the last decade stands out especially in terms of the sig-
nificant increase in the role and importance of mediation and other similar means of dispute 
resolution12.

One of the models that is quite common in Europe entails the following: a) a dispute is set-
tled amicably by a panel of several mediators, who are selected from the list offered by a 
private mediation provider; b) the consent of all parties is required. The parties must agree 
not only on the use of mediation, but also on whether the agreement reached through me-
diation will be legally binding on the parties; c) it will be used only in the case of so-called 
„follow-on claims“13; d) a panel of mediators will have to adopt a specific procedure for each 
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specific case. The above must be done in such a way as to attract other potential claimants 
and engage them in the negotiations; e) only public information may be submitted to the 
panel14. The idea of the latter requirement is vague. As a rule, mediation is a confidential 
process, and ensures the confidentiality of submitted data anyways.

A rather interesting mechanism has been developed in the Netherlands for settling group 
lawsuits in the field of competition law. Here, the issue of regulating group lawsuits through 
mediation is governed by a special law. According to this law, the claimant’s representative 
(usually an association or other type of non-governmental organisation) engages in the ne-
gotiations with the relevant defendants and reaches an agreement. The Court of Appeals then 
makes public the information about the agreement reached, and appoints a hearing in which 
the interested parties can participate. After the hearing, the court, if it deems it appropriate, 
approves the settlement and determines a timeframe for the members of the association (or 
individual claimants) to either agree to the approved settlement or file a separate lawsuit 
against the defendants. Statistics prove the success of this process. From 2005 to 2014, the 
six largest cases were settled amicably using it15. 

The provided examples are impressive enough for Georgian judges and business lawyers to 
pay attention to them. Introducing such procedures in Georgia would probably be the best 
solution. Arbitration

In the second half of the twentieth century, the application of rules of European competi-
tion law by arbitrators was very rare. The arbitrators were mainly hindered by the obvious 
public legal nature of these rules. They found it difficult to determine by reference to these 
rules the invalidity of agreements or to award compensation for damages16.

However, the role of arbitration as one of the mechanisms of private enforcement in com-
petition law is no longer controversial17. The U.S. Supreme Court decision in Mitsubishi 
Motors Corp v. Soler Chrysler Plymouth 1985 is one of the most well-known and high-
profile decisions in the history of arbitration. The court ruled by five votes to three that the 
arbitration agreement included in the international contract was real and enforceable even 
if the arbitral tribunal had to resolve a dispute under the competition law of the United 
States of America18. In 1996, the Court of Justice of the European Union unequivocally 
ruled in the Eco Swiss case that a dispute arising out of the infringement of competition 
rules could be reviewed by arbitration19.

The intensification of the tendency of decentralisation of competition law enforcement by 
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20.	Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the rules on competition laid down 
in Articles 81 and 82 of the Treaty.

21.	Blanco, L. O. (Editor). (2013) EU Competition Procedure. Third Edition. Oxford: Oxford University Press, p.1112. 
22.	TFEU – Treaty on the Functioning of the European Union.
23.	Articles 101 and 102 of the Treaty on the Functioning of the European Union regulate the agreements restricting 

competition and the abuse of a dominant position.
24.	Blanco, L. O. (Editor). (2013) EU Competition Procedure. Third Edition. Oxford: Oxford University Press, p. 1076. 
25.	Ibid., p. 1093. 
26.	Blanco, L. O. (Editor). (2013) EU Competition Procedure, Third Edition. Oxford: Oxford University Press, p. 1095. 

Regulation 1/200320 has given a greater role and importance to the review and resolution 
of competition disputes by arbitration. In practice, there are still certain procedural matters 
regarding which there is not a unified approach. The inclination for uniform approaches 
across the EU and the supranational nature of the arbitration procedure allow for the rather 
bold prediction that arbitration will be able to create a unified legal platform for resolving 
competition disputes, one that will be free from national differences21. 

Arbitration and competition rules may intersect in several areas: a) the application of Articles 
101 and 102 of the TFEU22 by the arbitral tribunal for the private enforcement of competition 
rules23; b) private enforcement in connection with the implementation of an action, which is 
related to the control of mergers, or the regulation under Article 9 of Regulation 1/2003; c) 
private enforcement of issues related to aid granted by States (Article 107 of the TFEU)24.

Depending on the specificities of competition law and the style of the arbitrators them-
selves, competition rules may be applied differently in arbitration disputes. The role of 
arbitrators in arbitration is passive compared to competition law judges. Arbitrators only 
assess the facts and evidence presented to them by the parties, and they cannot be more ac-
tively involved in that process on their own initiative. However, there are arbitrations and 
arbitrators where the role of an arbitrator in the so-called ‘fact finding procedure’ is much 
more active. If there is no objection to the applicable procedural law and arbitration rules 
(and the parties agree to it) an arbitrator can independently raise the issue of the applica-
tion of competition rules. In conclusion, the arbitral tribunal must take into consideration 
the practices and approaches of both the place of the arbitration and where the arbitration 
award is to be served and enforced25.

The competences of arbitrators in terms of the enforcement of competition law can be quite 
broad. The arbitration may oblige the parties to perform certain actions, as well as to make 
certain changes to the agreement under dispute, or to modify the entire agreement, in order 
to comply with the competition rules. Moreover, a party may be obliged to compensate for 
damages or pay a fine that exceeds possible compensatory damages (extra compensatory 
damages). Which of the broad powers listed above can and cannot be used by arbitrators 
depends on the arbitration practices and the laws of the Member States26.

There is an opinion that arbitrators in the territory of the EU are obliged to raise the issue 
of the application of competition rules on their own initiative. In ICC practice, the issue of 
the application of competition rules by an arbitrator on his/her own initiative has never been 
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questioned27. The enforcement of a decision made in ignorance of these rules may be jeop-
ardised on the basis of resistance to public order. Once an arbitrator decides to apply compe-
tition rules when reviewing a particular dispute, he/she must inform the parties thereof and 
ensure appropriate conditions for them to be able to express their opinions. Without adhering 
to the principle of procedural equality, the enforcement of a decision may be compromised. 
Even if the parties agree to resolve a dispute without the application of the relevant legal 
norms, i.e. ex aequo et bono, this does not exempt an arbitrator from the direct application 
of the competition rules, when necessary28. 

The issue of the liability of an arbitrator is particularly important. According to one of the 
opinions, if an arbitrator has not applied Articles 101 and 102 of the TFEU, but their applica-
tion could have led to the annulment of an agreement and to associated legal consequences, 
the arbitrator may be considered an undertaking who infringed the competition law himself/
herself, and the relevant liability may be imposed on him/her. In similar situations the Treu-
hand case is often referred to, where Treuhand was also considered to be an infringer. Al-
though Treuhand was a consultant and had not been working directly in the respective area, 
it had been coordinating the activities of the cartel members and facilitating them in earning 
maximum and illegal profits by infringing competition rules. Therefore, it is considered that 
by analogy with the said decision, an arbitrator may also be considered ‘an undertaking’ that 
infringes the rules of competition law. There are two ways an arbitrator can avoid such li-
ability: a) by refusing to participate in the respective case due to a lack of sufficient qualifica-
tions, and by providing relevant explanations to the parties in this regard; and b) by making 
a conditional decision on the infringement of competition rules, by calling on the parties to 
apply to the relevant competent authority for the identification of competition irregularities, 
and by further changing/modifying his/her decision in accordance with the decision of those 
authorities and using the latter as evidence in the process of making a final decision on the 
case29. The second procedure seems much more inflexible, vague and less practical; parties 
are unlikely to be interested in an arbitral decision that may be changed later for some reason. 

When arbitration deals with the issues of compensation for damages caused by the infringe-
ment of competition rules, in a so-called „follow on damages“ case the arbitral tribunal is 
obliged to take into consideration a decision of the Commission or the competition author-
ity of one of the Member States, as an item of evidence. There is no record that could give 
prejudicial power to such decisions in the final outcome of the arbitration30.

In accordance with the practice established by the Masterfood case, the courts of EU Mem-
ber States, when considering the issue of the revocation of an arbitration award or its recog-
nition and enforcement, are obliged to give priority to the previous decisions of competition 
authorities (which are valid and have not been appealed) if they are related to a dispute be-
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tween the same parties. In practice, tribunals rely on and share the spirit of the Commission’s 
decisions. The only thing the party has to do is to prove a direct causal relationship between 
the infringement established by the Commission and the damages it seeks to compensate31.

Parallel proceedings are permissible with respect to both the court and the arbitral tribu-
nal. In other words, there is no objection to the case being heard by the Commission or a 
competition agency and, at the same time, the same dispute being reviewed in court or by 
arbitration. It is much more problematic if a dispute is being reviewed in court in parallel 
with the arbitration32. The situation would be further complicated if we assume that a dispute 
was being reviewed in the Court of Justice of the European Union, where the decision of the 
Commission was being appealed and, in parallel, the same dispute was being reviewed by 
arbitration. It would probably be closest to common sense if the arbitral tribunal suspended 
its proceedings, and then took into account the final assessment of the court in its eventual 
decision-making process. 

According to another opinion, the arbitral tribunal should wait for the final decision of the 
Commission and then make its own decision, unless the case before the Commission is an 
acte clair33/34.

Arbitral tribunals do not have the right to send so-called ‘preliminary references’ to the Court 
of Justice of the European Union in accordance with Article 267 TFEU. However, taking 
into account the requirements of law applicable to the place of arbitration, an arbitral tribu-
nal is not limited to seeking an opinion/position from the Court of Justice of the European 
Union, the European Commission, or the competition authorities of Member States. The 
response of these authorities depends on the legislation of the respective States and the will-
ingness of the authorities to cooperate35. An arbitral tribunal cannot oblige them. The private 
autonomy of the parties precludes the arbitral tribunal from doing so in the absence of the 
consent of the parties36.

There are ‘minimalists’ and ‘maximalists’ in respect of judicial control of arbitration awards, 
and neither courts nor the academic community have a unified and established universal po-
sition regarding the issues discussed above. Arbitrators are always advised to be especially 
careful when applying and interpreting competition rules in an arbitration award37. There is 
nothing unusual about it. Competition law is considered an integral part of public order, and 
its misinterpretation or negligent application may lead to highly undesirable consequences 
in relation to the final outcome of the arbitration proceedings. 
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CONCLUSION

The present brief overview also demonstrates how significant and interesting the European 
model of interaction between alternative dispute resolution and competition law might be for 
Georgia. Georgian business lawyers still have much to discuss on this issue, especially since 
some examples, if rarely, can already be found in Georgian legal practice. This, however, 
would constitute a separate research subject. 

SUMMARY

Within the framework of this article, research and analysis of the European model of alter-
native dispute resolution demonstrates that the use of such methods in competition law pro-
vides for the existence of an effective dispute resolution mechanism, and is quite interesting 
for business.

In addition to the general benefits of alternative dispute resolution, such as cost-effectiveness 
and simplification of process, the establishment and development of a legal platform similar to 
the European model in Georgia would ensure the existence of best and diverse legal practice.

The popularity of the European model is growing and becoming more attractive for busi-
ness entities due to the fact that the review and resolution of competition disputes through 
conciliation, mediation, or arbitration, allows them to choose by themselves how to resolve 
disputes related to the infringement of competition rules. 

Georgia, taking into consideration the publicly announced direction of its approximation to 
European legislation and practice, still has an interesting journey ahead in this respect.
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interviu somxeTis respublikis 

iusticiis ministrTan, 

b-n karen andreasianTan

axlaxan TbilisSi qarTul-somxuri samarTlebrivi forumi Catarda. 
ra mizans emsaxureboda es RonisZieba da rogor SeafasebdiT mis Se
degebs?	

mogexsenebaT, samarTlebrivi forumebi Cveni ori qveynis iusticiis 

saministroebs Soris 2015 wlidan imarTeba. am forumebis mizani aris 

da yovelTvis iyo orive qveynis saukeTeso gamocdilebis gaziareba 

iusticiis sferoSi sasargeblo reformebis ganxorcielebis mizniT 

da aseve or saministros Soris kavSirebis da megobruli urTierTo

bebis gaZliereba. vfiqrob, rom wlis dasawyisSi TbilisSi gamarTul 

qarTul-somxur samarTlebriv forums, wina forumebis msgavsad, hqonda 

Zalian nayofieri da sasikeTo Sedegebi, romelTa wyalobiTac Cven Sev

ZlebT Cveni iusticiis sistemis gaumjobesebas.

ramdenad mniSvnelovnad gesaxebaT Cveni ori qveynis iusticiis saminis
troebs Soris TanamSromloba?	

TanamSromlobas Cveni qveynebis iusticiis saministroebs Soris xang

rZlivi istoria aqvs, romelic CvenTvis Zalian Rirebulia. am TanamS

romlobis erT-erTi TvalsaCino magaliTia samarTlebrivi forumi, ro

melic Zalzed „efeqtian“ tradiciad Camoyalibda or qveyanas Soris. 

amasTan erTad, Cven Zalian mowadinebuli varT, rom or qveyanas Soris 

es TanamSromloba axal safexurebze aviyvanoT, radgan es xels Se

uwyobs saukeTeso praqtikis gacvlas somxeTis respublikis iusticiis 

saministros kompetenciasTan dakavSirebul sferoebSi. es aseve xels 

Seuwyobs iusticiis saministroebs Soris arsebuli partniorobis da 

efeqturi da megobruli urTierTobebis gaZlierebas Cvens ormxriv 

interesebTan dakavSirebul sferoebSi, da aseve TanamSromlobis ga

farToebas da gaRrmavebas or saministros Soris ormxrivi vizitebis 

saSualebiT.

darwmunebuli var, mWidro dialogi Cvens saministroebs Soris xels 

Seuwyobs Cveni saerTo miznis miRwevas, rac gulisxmobs or qveyanas 

Soris kargi partniorobis Camoyalibebas. aqedan gamomdinare, mjera, 

rom qarTul-somxuri samarTlebrivi forumis gagrZeleba kargi plat
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forma iqneba yvela im sakiTxis ganxilvisTvis, romelic Cvens saerTo 

interesebSi Sedis.

postsabWoTa qveynebisTvis dRemde amocanad rCeba erovnuli samarT
lebrivi sistemis uaryofiTi memkvidreobisgan, rudimentebisgan ga
Tavisufleba. ra keTdeba somxeTSi samarTlebrivi sistemis evropul 
standartebTan dasaaxloeblad?	

imisTvis, rom iusticiis sistemaSi reformebisTvis saukeTeso idee

bi warmoiSvas da moxdes aRniSnuli reformebis ganxorcieleba, Cven 

vswavlobT ramdenime partniori saxelmwifos saukeTeso gamocdile

bas, romelsac gamoviyenebT saxelmZRvanelod gaumjobesebis kuTxiT 

Cvens qveyanaSi. erT-erTi aseTi saxelmwifoa Cveni mezobeli saqarT

velo, Tavisi sanimuSo gamocdilebiT. rac Seexeba somxeTis erovnuli 

kanonmdeblobis daaxloebas evropul standartebTan, aRsaniSnavia, rom 

somxeTma moaxdina „yovlismomcveli da gaZlierebuli partniorobis 

Sesaxeb SeTanxmebis“ (CEPA) ratificireba. aRniSnuli SeTanxmebis Ta

naxmad, Sedgenil iqna sagzao ruka, romelsac Cveni qveyana pativs scems 

da asrulebs.

ra aris TqvenTvis mosawoni da misaRebi iusticiis sistemis qarTul 
modelSi da xom ar fiqrobT Cveni gamocdilebis gaziarebas romelime 
mimarTulebiT?	

amJamad gvaqvs Cvens qveyanaSi gansaxorcielebeli reformebis farTo 

programa. kerZod, intensiurad vmuSaobT sakonstitucio cvlilebebze 

da cvlilebebze marTlmsajulebis mimarTulebiT, aseve penitenciuri, 

probaciis, aRsrulebis, antikorufciuli politikis, adamianis ufle

bebis, policiis reformebis da a.S. sferoebSi gaumjobesebis kuTxiT. 

saqarTvelo axal ideebs gvawvdis aRniSnul sferoebTan dakavSirebiT.

amis erT-erTi magaliTia eleqtronuli sistema „Probbox“, romelic sa

Sualebas aZlevs probaciis samsaxurs imuSaos efeqtianad axali fi

lialebis gaxsnis gareSe da aseve dazogos da saTanadod marTos 

adamianuri resursebi. iusticiis sferoSi gacifrulebis procesebis 

gaTvaliswinebiT, am inovaciuri mowyobilobis danergva mniSvnelova

ni miRweva iqneba somxeTis respublikisTvis, rac mogvcems momavalSi 

adamianuri da materialuri resursebis ufro efeqturad marTvis sa

Sualebas da, amgvarad, mniSvnelovnad Seamcirebs xarjebs probaciis 

sferoSi.

aseve, mniSvnelovnad mimaCnia somxeTSi „mobiluri iusticiis saxlebis“ 

ganTavsebis SesaZlebloba. es aris axali midgoma am sferoSi, romlis 

mizanicaa ukve arsebuli iusticiis saxlebis efeqturobis gazrda. 
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aseve saarbitraJo centrebis Seqmnis idea, romelic somxeTSi amJamad 

Camoyalibebis dawyebiT etapzea, xolo saqarTveloSi ukve arsebobs.

rogor warmogidgeniaT somxeTis iusticiis sistema Tqven mier dageg
mili reformebis Semdeg?

2019 wels somxeTis mTavrobam SeimuSava Zalian ambiciuri reformebis 

dRis wesrigi, romelic asaxulia dargobriv strategiul dokumenteb

Si. aRniSnuli dokumentebi ukve SemuSavebulia da maTi ganxorcieleba 

moxdeba yvela Sesabamisi dainteresebuli mxaris, maT Soris, samoqala

qo sazogadoebis warmomadgenlebis monawileobiT da Cveni saerTaSo

riso partniorebis CarTulobiT. 

rogorc ki aRniSnuli reformebi dasruldeba, molodini gvaqvs rom 

Cveni iusticiis sistema iqneba ufro metad samarTliani, efeqtiani, 

praqtikuli da ufro metad orientirebuli adamianis uflebebze. 

Cveni reformebis dRis wesrigi mTlianobaSi saSualebas mogvcems 

uzrunvelvyoT keTilsindisiereba marTlmsajulebis sistemis mTa

var aqtorebs, maT Soris, mosamarTleebs Soris da amiT gavzardoT 

sazogadoebis ndoba sasamarTlo xelisuflebis mimarT. amitomac, Ta

namSromloba Cvens qveynebs Soris kargi SesaZleblobaa zrdisa da 

ganviTarebisTvis.

amJamad SemuSavebis procesSia sakonstitucio, sasamarTlo da antiko

rufciuli reformebi, aseve reformebi sisxlissamarTlebrivi aRsru

lebis, probaciis, policiis, aRsrulebis, adamianis uflebebisa da sxva 

sferoebSi.
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INTERVIEW  WITH  MR.  KAREN ANDREASYAN,

MINISTER OF JUSTICE OF THE 

REPUBLIC OF ARMENIA

A Georgian-Armenian legal forum has recently been held in Tbilisi. What was the pur-
pose of the event and how would you assess its outcomes?	

As you know legal forums between the Ministries of Justice of our two countries are being 
held since 2015. The purpose of these forums are and have always been to share both our 
countries best experience in order to implement beneficial reforms in the field of justice, as 
well as to strengthen the ties and amicable relations between the two ministries. I believe 
that the recent Armenian-Georgian Legal Forum held earlier this year in Tbilisi, just like the 
previous ones has had a very fruitful and beneficial outcome, thanks to which we will be able 
to improve our justice system.

How important do you consider the cooperation between the Ministries of Justice of 
our countries?	

The cooperation between the two ministries has a long history, which is of great value to us. 
One of the brightest examples of said cooperation are the Legal Forums, which have become 
a greatly efficient „tradition“ between our two countries. That being said, we are very eager 
to take this cooperation between our countries to new levels, for it will contribute to the ex-
change of best practices in the areas related to the competencies of the Ministries of Justice 
of the Republic of Armenia. It will also contribute to the strengthening of the existing part-
nership, effective, friendly relations between the Ministries of Justice in the fields related to 
our mutual interests, as well as the expansion and deepening of cooperation through mutual 
visits of the two Ministries.

I am certain that the close dialogue between our ministries will contribute to our common 
goal of achieving good partnership between our two countries. Therefore, I believe that the 
continuity of the Armenian-Georgian legal forum will be a good platform to discuss all is-
sues that are of mutual interest.

For post-Soviet countries, the task remains to free their national legal systems from the 
negative legacy and remnants. What is being done in order to approximate the legal 
system of Armenia to European standards?	

In order to come up with the best ideas for reforms in the justice system and in order to 
implement said reforms, we are looking into the best experience of a number of partner 
countries to be used as guidance for improvements to be made in our country, one of these 
countries being our neighbor Georgia, with its exemplary experience. As for approxima-
tion of Armenian national law to European standards, I find it noteworthy that Armenia 
has ratified a Comprehensive and Enhanced Partnership Agreement (CEPA). A roadmap 
has been established in accordance with said agreement which our country is respecting 
and  following.
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What is commendable and acceptable for you in the Georgian model of the justice sys-
tem, and do you consider sharing our experience in any direction?	

Currently, we have a wide program for reforms to be made in our country. Namely we are 
intensively working on constitutional and judicial amendments, as well as improvements 
in the fields of penitentiary, probation, compulsory execution, anti-corruption policy, hu-
man rights, police reforms etc. Georgia provides us with new ideas related to the afore-
mentioned fields.

ne such example is the e-system known as „Probbox“, which enables the Probation Service 
to operate efficiently without having to open new branches, as well as save human resources 
and manage them properly. Taking into account the digitalization processes in the field of 
justice, the introduction of this innovative device will be a significant achievement in the 
Republic of Armenia, which will enable more effective management of human and material 
resources in the future, thus significantly reducing costs in the field of probation. I also find 
important the possibility of deploying in Armenia the „Mobile Houses of Justice“, this is a 
new approach in this area and is aimed at developing the effectiveness of the already exist-
ing houses of justice, as well as the idea of creating arbitration centers, which is currently in 
the initial stage of establishment in Armenia and has already been implemented in Georgia

How do you see the Armenian justice system after the reforms you have planned?

In 2019 the Government of Armenia has designed a very ambitious reform agenda which is 
reflected within the sectoral strategic documents. These documents have been elaborated and 
will be implemented with the participation of all relevant stakeholders, including the repre-
sentatives of civil society and with the engagement of our international partners. 

Once the reforms in question have been completed, we expect our justice system to be much 
more fair, efficient, practical and more leaning towards human rights. Our reform agenda as 
a whole will allow us to ensure integrity among main justice chain actors, especially judges, 
thereby increasing public trust in the judiciary. Which is why the cooperation between our 
countries is a great opportunity for growth and improvement.

At the moment, constitutional, judicial and anti-corruption reforms are being developed, as 
well as reforms in the areas of criminal enforcement, probation, police, enforcement, human 
rights, etc.
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interviu saqarTvelos generalur prokurorTan, 

baton irakli SoTaZesTan

saqarTvelos prokuraturis instituciuri reformireba 2013-2020 wlebSi

saqarTvelos prokuraturis instituciuri ganviTarebis, damoukideb
lobis, gamWvirvalobis da efeqtianobis gazrdis mizniT 2013-2020 wlebSi 
mravali mniSvnelovani reforma ganxorcielda. reformebi efuZneboda 
veneciis komisiis, evropis sabWos korufciis winaaRmdeg saxelmwifoTa 
jgufis (GRECO) da ekonomikuri TanamSromlobisa da ganviTarebis orga
nizaciis antikorufciuli qselis (OECD ACN) rekomendaciebs. 

prokuraturis instituciuri reformireba  sam ZiriTad etapad 2013, 

2015 da 2018 wlebSi ganxorcielda. 

2013 wlamde saqarTvelos prokuratura iyo saqarTvelos iusticiis sami
nistros sistemaSi Semavali saxelmwifo saqveuwyebo dawesebuleba, ro
melsac xelmZRvanelobda saprokuroro uflebamosilebiT aRWurvili 
iusticiis ministri, mTavar prokurors ki iusticiis ministris wardgi
nebiT Tanamdebobaze niSnavda da aTavisuflebda Tavdapirvelad saqar
Tvelos prezidenti, Semdeg  ki saqarTvelos premier-ministri. 2013 wels 
ganxorcielda prokuraturis reformirebis pirveli da mniSvnelovani 
etapi da iusticiis ministrs, rogorc politikuri Tanamdebobis pirs, 
srulad CamoerTva saprokuroro uflebamosilebebi. 

2015 wels ganxorcielebuli prokuraturis reformirebis meore etapis 
farglebSi prokuraturis damoukideblobisa da gamWvirvalobis uzrun
velsayofad da misi funqciebis efeqtianad Sesasruleblad Seiqmna da
moukidebeli kolegiuri organo  – saprokuroro sabWo, romlis ZiriTad 
funqcias warmoadgenda mTavari prokuroris kandidaturis SerCeva. aseve 
Seiqmna saqarTvelos prokurorTa konferencia – prokurorTa da proku
raturis gamomZiebelTa kreba da mis uflebamosilebad ganisazRvra sap
rokuroro sabWos prokurori wevrebis arCeva.

prokuraturis reformirebis meore etapze gansakuTrebiT aRsaniSnavi 
iyo saqarTvelos mTavari prokuroris Tanamdebobaze arCevis da Tanamde

bobidan gadayenebis axali wesis Seqmna. kanoniT ganisazRvra, rom mTavari 
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prokuroris uflebamosilebis vadis gasvlamde araugvianes 6 Tvisa, ius
ticiis ministri mTavari prokurorobis kandidatebis SesarCevad iwyebda 
erTTvian konsultaciebs akademiur wreebTan, samoqalaqo sazogadoebis 
wevrebTan da samarTlis dargis specialistebTan. konsultaciebis Sede
gad iusticiis ministri SearCevda da saprokuroro sabWos dasamtkiceb
lad warudgenda mTavari prokurorobis aranakleb 3 kandidats, romel

Ta erTi mesamedi mainc gansxvavebuli sqesis unda yofiliyo. kandidatebs 
saprokuroro sabWos sxdomaze cal-calke, faruli kenWisyriT eyrebo
daT kenWi. arCeulad ki iTvleboda is kandidati, romelic miiRebda met 
xmas, magram aranakleb saprokuroro sabWos sruli Semadgenlobis ori 
mesamedisa.  saprokuroro sabWos mier SerCeul mTavari prokurorobis 
kandidaturas iusticiis ministri dauyovnebliv warudgenda saqarTve

los mTavrobas. saqarTvelos mTavroba ki ori kviris vadaSi Tanxmobas 
acxadebda an/da uars ambobda warmodgenil kandidaturaze. Tu saqarTve

los mTavroba iusticiis ministris mier wardgenil kandidaturaze Tan

xmobas ganacxadebda, aRniSnuli kandidatura dauyovnebliv waredgine
boda saqarTvelos parlaments, romelic saqarTvelos parlamentis reg
lamentiT dadgenili wesiT, faruli kenWisyriT, sruli Semadgenlobis 
umravlesobiT  6 wlis vadiT irCevda mTavar prokurors.

prokuraturis instituciuri damoukideblobis  da  reformirebis bo
lo etapi iyo  2018 weli, rodesac prokuraturis instituciuri damouki
debloba ganisazRvra ukve saqarTvelos  konstituciiT, uwyeba gamoeyo 
iusticiis saministros da damoukidebel saxelmwifo struqturad Camo
yalibda. gauqmda iusticiis ministris uflebamosileba, rom yofiliyo 
saprokuroro sabWos Tavmjdomare da wevric, ukve generaluri da ara 
mTavari prokuroris SerCevis process gamoeTiSa aRmasrulebeli xeli

sufleba. gamyarda generaluri prokuroris Tanamdebobis stabiluro

ba, radgan misi vadaze adre Tanamdebobidan gadayeneba SesaZlebeli gax
da mxolod saparlamento impiCmentis gziT, gaumjobesda prokuraturis 
TanamSromlebis daniSvna-dawinaurebasTan da disciplinur warmoebas
Tan dakavSirebuli procedurebi. prokuraturis saqmianobis xelSewyo

bis mizniT Seiqmna generaluri prokuroris mudmivmoqmedi saTaTbiro 
organoebi:

	karieris marTvis, eTikisa da waxalisebis sabWo; 

	strategiuli ganviTarebisa da sisxlis samarTlis politikis sabWo;

	rangirebis sabWo.

aRsaniSnavia, rom kanoniT dadgenili wesis Sesabamisad, samive saTaTbi

ro organos SemadgenlobaSi Sedis prokurorTa konferenciis mier arCe



159

#2

2022, ivlisi. JULY JOURNAL   IUSTITIA
Jurnali iusticia

uli saprokuroro sabWos 8 wevri da ufro metic, isini gadawyvetilebis 
miRebaze uflebamosil pirTa umravlesobas warmoadgenen. aRniSnulma 
regulaciam gazarda prokuraturis funqcionirebasTan dakavSirebuli 
sakiTxebis gadawyvetaSi prokurorTa konferenciis mier arCeuli pire
bis roli. gasaTvaliswinebelia, rom aRniSnuli saTaTbiro organoebis 
arsebobis mTeli periodis ganmavlobaSi generaluri prokuroris mier 
maTi yvela rekomendacia gaTvaliswinebul iqna. 

reformirebis procesSi mniSvnelovania is faqti, rom saprokuro

ro sabWo konstituciur organod Camoyalibda. saprokuroro sabWos 

15 wevridan 8 wevrs irCevs saqarTvelos prokurorTa konferencia, 2 

wevrs irCevs iusticiis sabWo saerTo sasamarTlos mosamarTleebisgan, 

2  wevrs irCevs saqarTvelos parlamenti saparlamento umravlesobis 

da umciresobis wevrebisgan, 2 wevrs irCevs saqarTvelos parlamenti 

iuridiuli da samecniero wreebis warmomadgenlebisgan da 1 wevrs ir

Cevs aseve saqarTvelos parlamenti saqarTvelos iusticiis ministris 

mier wardgenili kandidaturisgan.

gansakuTrebiT aRsaniSnavia, rom saprokuroro sabWos Tavmjdomares sab
Wos wevrebisgan irCevs TviTon sabWo ori wlis vadiT. saprokuroro sab
Wos uflebamosilebas ki warmoadgens generaluri prokurorobis kandi
daturis SerCeva da damtkiceba, generaluri  prokuroris pirveli moad
gilisa da moadgileebis mimarT disciplinuri samarTalwarmoebis gan
xorcieleba, saprokuroro sabWos prokurori wevrebis mimarT discip
linuri saxdelis gamoyenebis an/da saxdelis vadamde moxsnis sakiTxis 
gadawyveta, 6 TveSi erTxel, xolo saprokuroro sabWos wevrTa umravle

sobis gadawyvetilebiT – dauyovnebliv, prokuraturis saqmianobis Se
saxeb generaluri prokuroris angariSis mosmena, angariSSi Semaval sa
kiTxebze rekomendaciebis SemuSaveba da generaluri prokurorisaTvis 
wardgena, sisxlis samarTlis politikidan gamomdinare, misi saxelmZR

vanelo principebis gansazRvris, prokuraturis saqmianobis erTgvarova

ni praqtikis Camoyalibebisa da ganviTarebisaTvis xelis Semwyobi reko
mendaciebis generaluri prokurorisaTvis wardgena.

ra specifikuri gamowvevebi warmoSva axalma koronavirusma (COVID-19) 
saqarTvelos prokuraturis winaSe da rogor gaumklavda sistema am ga
mowvevebs?

2020 wels, COVID-19-iT gamowveuli pandemiis gamo, saqarTvelos proku
ratura, iseve rogorc mTlianad marTlmsajulebis sistema, aqamde sru
liad axali da ucxo gamowvevebis winaSe aRmoCnda ‒ Cven, erTi mxriv, unda 
mogvexdina sistemaSi TanamSromlebs Soris virusis gavrcelebis preven
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cia da, meore mxriv, gagvegrZelebina efeqtiani saprokuroro saqmianoba 
da  brZola danaSaulis winaaRmdeg. 

axali koronavirusis gavrcelebis riskebis prevenciisTvis, marTlmsa

julebis Seuferxeblad warmarTvis da aseve aRniSnul procesSi Car
Tuli mxareebis janmrTelobis dacvis uzrunvelyofis mizniT, saqar
Tvelos prokuraturaSi sakmaod swrafad  ganxorcielda  distanciu
ri samarTalwarmoebisTvis saWiro mosamzadebeli samuSaoebi. kerZod,  
prokuraturis yvela ofisi aRiWurva  Sesabamisi teqnikuri saSualebiT 
da moxda maTi programuli uzrunvelyofa, ramac prokurorebs misca 
SesaZlebloba saxelmwifo braldebis mxardaWera ganexorcielebinaT 
prokuraturis ofisebidan. 2020 wlis martidan  prokurorebma aTaso

biT distanciur sasamarTlo procesSi miiRes monawileoba.  Cven aseve 
davnergeT distanciuri sasamarTlo sxdomebis monitoringis meqaniz
mi da dadasturebulad SegviZlia vTqvaT, rom procesebi mimdinareobda 
efeqtianad, kanoniT dadgenil vadebSi da mxareTa uflebebis ganuxre
li dacviT. 

saqarTvelos prokuraturam qveyanaSi koronavirusis gavrcelebis pre
venciis mizniT, penitenciur dawesebulebaSi myofi im braldebulebisT

vis, romelTac satelefono  komunikacia braldebis mxaris mier hqondaT 
SezRuduli, dauSva satelefono zarebis ganxorcielebis SesaZleblo

ba. aRniSnuli ganpirobebuli iyo braldebulTa ojaxebis mxridan maTi 
janmrTelobis mdgomareobis Sesaxeb   gazrdili interesiT. 

axali koronavirusis gavrcelebis prevenciis mizniT, saqarTvelos 
prokuraturam 2020 wlis martSi gancxadeba/saCivrebis miReba daiwyo 
eleqtronuli fostis meSveobiT.  aRniSnuli eleqtronuli fosta gasa
jarovda prokuraturis oficialur vebgverdze da   moqalaqeebs miecaT 
SesaZlebloba TavianTi gancxadeba/saCivrebi gamoegzavnaT eleqtro

nul fostaze, ramac mniSvnelovnad Seamcira prokuraturis ofisebSi 
moqalaqeebis mobiloba. generaluri prokuraturis moqalaqeTa misa
RebSi da regionebSi arsebul yvela ofisis SesasvlelSi  daidga gam
cxadeba/saCivrebis misaRebi yuTi. am gziT saqarTvelos prokuraturaSi 
aTasobiT gancxadeba/saCivari iqna warmodgenili, romlebic adresateb
Tan nawildeboda Seuferxeblad da maTze reagirebac kanoniT dadgenil 
vadebSi xdeboda. 

aucileblad unda aRiniSnos, rom am periodSi ar Seferxebula arc pro
kuraturis TanamSromelTa kvalifikaciis amaRlebis procesi da distan
ciur formatSi aTeulobiT saswavlo aqtivoba  gaimarTa. 

koronavirusiT (COVID-19) gamowveuli pandemiis pirobebSi, prokuratu



161

#2

2022, ivlisi. JULY JOURNAL   IUSTITIA
Jurnali iusticia

ris strategiiTa da samoqmedo gegmiT gaTvaliswinebuli yvela aqtivoba 
ZiriTadad ganxorcielda distanciurad.

Tumca, miuxedavad koronavirusis pandemiasTan dakavSirebuli glo

baluri gamowvevisa, saqarTvelos prokuraturisTvis 2020-2021 wlebi 
mniSvnelovani warmatebebis wlebi iyo da Tamamad SeiZleba iTqvas, rom 
Cven  nabij-nabij vuaxlovdebiT strategiiTa da samoqmedo gegmiT dasa
xul miznebs. 

ra prioritetuli mimarTulebebiT warmarTavs dResdReobiT Tavis saqmi
anobas saqarTvelos prokuratura?

prokuratura uwyvetad da gegmazomierad unda viTardebodes droTa gan
mavlobaSi wamoWrili gamowvevebis sapasuxod. prokuratura unda iyos 
mudmiv mzadyofnaSi, raTa maRalkvalificiuri da motivirebuli Tanam

Sromlebis mier kanoniT dakisrebuli funqciebis obieqturad da miuker
Zoeblad ganxorcielebiT da profesionalizmze dafuZnebuli saqmia
nobiT, ganamtkicos kanonis uzenaesoba da uzrunvelyos samarTlebrivi 
saxelmwifos principebis damkvidreba. yoveldRiur reJimSi oTxasamde 
prokurori axorcielebs saprokuroro saqmianobas, zedamxedvelobs ga
moZiebas da mxars uWers saxelmwifo braldebas sasamarTloSi. aqedan ga
momdinare, CvenTvis umTavresi prioritetuli mimarTuleba saprokuro
ro saqmianobis xarisxis amaRlebaa.

gansakuTrebulad prioritetulia iseT danaSaulebTan brZola, rogo
ricaa, fulis gaTeTreba, korufciuli danaSauli, kiberdanaSauli, ada
mianis sicocxlisa da janmrTelobis winaaRmdeg mimarTuli danaSauli, 
qalTa mimarT da ojaxSi Zaladoba, sqesobrivi danaSauli, Seuwynareb
lobis motiviT Cadenili danaSauli da sxva. prioritetul mimarTule

bas warmoadgens saerTaSoriso TanamSromlobis gaZliereba.

   garda amisa, CvenTvis mniSnelovania prokuraturis, rogorc uwyebis, in
stituciuri da organizaciuli gaZliereba. aRniSnuli mizniT Cven vaum
jobesebT TanamSromelTa ayvanisa da rotaciis wesebs, vzrunavT TanamS

romelTa profesiul ganviTarebaze, genderuli meinstrimingis gaZlie

rebaze, mwvane ofisis koncefciis danergvaze.

dabolos, rasakvirvelia, umniSvnelovanesia sazogadoebasTan swori da 
efeqtiani komunikacia, prokuraturis gamWvirvalobisa da angariSval

debulebis uzrunvelyofa, raTa sazogadoebam miiRos drouli da amom
wuravi informacia rogorc prokuraturaSi mimdinare siaxleebis, aseve 
konkretuli sisxlis samarTlis saqmeebis irgvliv, rac saboloo jamSi 
sazogadoebaSi prokuraturis mimarT ndobis amaRlebas ganapirobebs.



162

2022, ivlisi. JULY

#2

JOURNAL   IUSTITIA
Jurnali iusticia

xom ar gaacnobdiT mkiTxvels, Tu ra migaCniaT prioritetebad prokura
turis saerTaSoriso TanamSromlobis mxriv?

CvenTvis saerTaSoriso TanamSromlobis mimarTulebiT sisxlis samarT

lis sferoSi   prioritetuli mimarTulebebia: eqstradiciisa da samar
Tlebrivi daxmarebis sferoSi saerTaSoriso saxelSekrulebo bazis ga
farToeba,  saerTaSoriso onlainmomsaxurebis mimwodebel kompaniebTan 
TanamSromlobis gafarToeba,  samarTlebrivi daxmarebis, eqstradiciisa 
da danaSaulebrivi qonebis moZiebisa da dabrunebis sakiTxebze saerTa

Soriso TanamSromlobis procesis efeqtianobis gaumjobeseba.

dReis mdgomareobiT, eqstradiciisa da samarTlebrivi daxmarebis sfe
roSi saqarTvelos saerTaSoriso xelSekrulebebi ZiriTadad evropul 
saxelmwifoebTan aqvs. saqarTvelos prokuraturis prioritetia evropis 
kontinents miRma gafarTovdes im saxelmwifoebis CamonaTvali, romleb

Tanac saqarTvelos Sesabamisi saerTaSoriso xelSekrulebebi eqneba. am 
mizniT ukve mimdinareobs molaparakebebi ramdenime Crdilo amerikul, 
samxreT amerikul da aziur qveyanasTan.

aucileblad aRsaniSnavia rom,  2016 wlidan saqarTvelos prokuratura 
onlain servis provaiderebisgan pirdapir iRebs eleqtronul monace
mebs sisxlis samarTlis saqmis warmoebis farglebSi. pirveli ucxou
ri kompania, romelmac saqarTvelos prokuraturasTan TanamSromloba 
daiwyo, iyo Facebook, Semdeg ki WhatsApp, Instagram, Apple, Western Union da 
MoneyGram. 2021 wlidan ki saqarTvelos prokuraturasTan TanamSromlo

ba xuTma axalma kompaniam daiwyo: Paypal, Viber, ByteDance (TikTok), Binance da 
CEX.IO. aRsaniSnavia, rom 2020 wels saqarTvelos prokuraturis moTxov

nebis dakmayofilebis maCvenebeli 90%-mde iyo, maSin, rodesac imave peri
odisTvis saSualo globaluri maCvenebeli 72% iyo.

Cven aqtiurad vmuSaobT, raTa gafarTovdes im onlainmomsaxurebis mom
wodebeli kompaniebis CamonaTvali, romlebic srulad TanamSromloben 
saqarTvelos samarTaldamcav organoebTan.

saqarTvelos  prokuraturisTvis erT-erTi mniSvnelovani prioritetia 
TanamSromlobis tradiciuli formebis (eqstradicia, samarTlebrivi 
daxmareba da danaSaulebrivi qonebis moZiebisa da dabrunebis sakiTxebze 
saerTaSoriso TanamSromloba) efeqtianobis gazrda saerTaSoriso do
neze dokumentebis eleqtronuli mimocvlis danergvis, procesebis stan
dartizaciis, optimizaciis, avtomatizaciis, monitoringis gaumjobese

bisa da TanamSromlebis swavlebis gziT. am mimarTulebiT mniSvnelovani 
progresia is, rom, magaliTad, bolo wlebSi sasamarTloebSi eqstradi
ciis saqmiswarmoebis efeqtianoba stabilurad izrdeboda da, magali
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Tad,  2021 wels sul oTxmocdaori eqstradicia iqna dasaSvebad cnobili, 
rac efeqtianobis 32.2%-iani zrda iyo 2020 welTan (62 saqme) SedarebiT da 
30.2% zrda 2019 welTan (63 saqme) SedarebiT.

aucileblad aris aRsaniSnavi, rom Cven, Cveni kompetenciis farglebSi,  
aqtiurad vTanamSromlobT saerTaSoriso organizaciebTan. am mxriv 
gansakuTrebiT aRsaniSnavia evrokavSirTan, evropis sabWosTan (GRECO, 
MONEYVAL, CEPEJ, CCPE, PC-OC, CDPC da a.S.), ekonomikuri TanamSromlo

bisa da ganviTarebis antikorufciul qselTan (OECD ACN) da gaerTiane

buli erebis organizaciasTan urTierToba. 

TanamSromloba maT Soris exeba iseT mniSvnelovan sakiTxebs, rogorebi
caa, korufciis, fulis gaTeTrebisa da terorizmis dafinansebis winaaR
mdeg brZola, prokuraturis instituciuri gaZliereba da misi saqmiano
bis efeqtianobis gazrda.

saqarTvelos prokuratura 2015 wlidan aqtiurad TanamSromlobs pro
kurorTa saerTaSoriso asociaciasTan da swored am mWidro urTierTTa

namSromlobam SesaZlebeli gaxada saqarTveloSi pirvelad  Catarebuli

yo  IAP -is konferencia.  

2017 wlis 26-28 ivniss saqarTvelos prokuraturam umaspinZla prokuror
Ta saerTaSoriso asociaciis aRmosavleT evropisa da centraluri azi
is me-8 regionul konferencias Temaze „danaSaulebrivi gziT mopovebu
li qonebis dabruneba da kiberdanaSauli“. konferenciaSi monawileoba 
miiRes prokurorTa saerTaSoriso asociaciis direqtoratma, warmomad
genlebma da aRmosavleT evropisa da centraluri aziis 25 qveynis proku
raturis xelmZRvanelma pirebma. konferenciaze   danaSaulebrivi gziT 
mopovebuli qonebis dabrunebisa da kiberdanaSaulis Temebze prezenta
ciebi warmoadgines evropelma da amerikis SeerTebuli Statebis iusti
ciis departamentis eqspertebma. 

2018 wlidan saqarTvelos prokuraturas warmomadgeneli hyavs proku
rorTa saerTaSoriso asociaciis aRmasrulebeli komitetSi, rac adas
turebs  saqarTvelos prokuraturis mWidro TanamSromlobas asociaci
asTan da mzaobas sistemaSi saerTaSoriso gamocdilebis  aqtiurad da
nergvisTvis. 

aseve mniSvnelovania, rom 2018 wels, sxva qveynebTan maRali konkurenciis 
miuxedavad,  saqarTvelos prokuraturam saqarTvelos saxeliT moipova 
ufleba da IAP-is aRmasrulebelma komitetma gasca Tanxmoba, raTa 2021 
wlis seqtemberSi prokurorTa saerTaSoriso asociaciis 26-e yovelw

liuri konferencia da generaluri Sexvedra saqarTveloSi Catarebuli
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yo, Tumca kovid-19-iT gamowveuli pandemiis gamo aRniSnuli konferenci
is Catarebis TariRad ganisazRvra 2022 wlis  seqtemberi.  

es iqneba prokurorTa saerTaSoriso asociaciis (IAP) globaluri kon
ferencia, konferenciaze ganxiluli iqneba oTxi mTavari mimarTulebis 
sakiTxebi: COVID-iT gamowveuli marTlmsajulebis sirTuleebi da am ga
mowvevebis dasaZlevad Seqmnili teqnologiuri inovaciebi, kiberdanaSa
ulebis tipologiebis evolucia, sazRvrebs miRma arsebul eleqtronul 
mtkicebulebebze wvdoma da fulis gaTeTreba virtualuri aqtivebis sa
SualebiT.

konferenciaSi monawileobas miiReben msoflios 180-mde qveynisa da te
ritoriis prokuraturis organoebis warmomadgenlebi. RonisZiebas aseve 
daeswreba mravali qveynis generaluri prokurori da prokuraturis sxva 
maRali Tanamdebobis pirebi. 

saerTaSoriso urTierTobebis TvalsazrisiT saqarTvelos prokuratu
risTvis gansakuTrebulad gamorCeulia EUROJUST-Tan  TanamSromloba.  
2019 wlis 29 marts haagaSi xeli moewera saqarTvelosa da EUROJUST-s 
Soris TanamSromlobis SeTanxmebas, romlis Sesabamisadac, saqarTve

los generalur prokuraturas mieca SesaZlebloba EUROJUST-Si saqar
Tvelos warmomadgenlad mekavSire prokurori yoloda.

SeTanxmebis gaformebaze gadawyvetilebis miRebas win uZRoda EUROJUST-
sa da evrokavSiris organoebTan intensiuri molaparakebebi, romelic 
2016 wlidan daiwyo. 2017 wels EUROJUST-ma siRrmiseulad Seiswavla sa
qarTvelos samarTaldacviT da marTlmsajulebis sferoSi personalu

ri monacemebis daculobis Tavsebadoba evrokavSiris regulaciebTan.  
dadebiTi daskvnis miRebis Semdeg gadawyda mxolod saqarTvelosTan  
SeTanxmebis gaformebis sakiTxi. Sefasebis procesSi monawile erT-er
Ti mTavari uwyeba swored saqarTvelos prokuratura iyo.

saqarTvelo regionSi pirveli qveyanaa, romelTanac EUROJUST-ma Tanam

Sromlobis xelSekruleba gaaforma. EUROJUST-Tan SeTanxmebiT saqarT

velos da evrokavSiris qveynebs SesaZlebloba miecaT ufro swrafad da 
efeqtianad iTanamSromlon saerTaSoriso organizebuli danaSaulis ga
moZiebisa da sisxlissamarTlebrivi devnis procesSi.

SeTanxmebis Sesabamisad, saqarTvelos generaluri prokuroris  brZane
biT, sami wlis vadiT dainiSna saqarTvelos generaluri prokuraturis 
mekavSire prokurori EUROJUST-Si.  mTeli am xnis ganmavlobaSi mekav
Sire prokurorma didi Zalisxmeva gaswia konkretul sisxlis samarT

lis saqmeebTan dakavSirebiT saerTaSoriso TanamSromlobis efeqti
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anad warmarTvis kuTxiT. Sedegad, saqarTvelos sagamoZiebo uwyebebis 
warmoebaSi arsebul araerT mniSvnelovan sisxlis samarTlis saqmeze 
mekavSire prokuroris CarTulobiT, uzrunvelyofil iqna ucxo saxelm

wifos kompetenturi organoebidan saWiro mtkicebulebebis swrafad da 
efeqtianad mopoveba.  

rogoria prokuraturaSi danergili cifruli sistemis Tavisebure
ba da nayofiereba? ramdenad pasuxobs igi swrafad mzard Tanamderove 
moTxovnebs?

saqarTvelos prokuraturisTvis erT-erT yvelaze inovaciur da sainte
reso gamowvevas cifruli transformacia warmoadgens, romelic, moce
muli etapisTvis, 4 ZiriTadi mimarTulebis avtomatizacias moiazrebs. 

saqarTvelos prokuraturaSi funqcionirebs cifruli produqti – anali

tikuri portali, romelze wvdomac prokuraturis TanamSromlebs lo

kaluri qselis saSualebiT SeuZliaT da romlis erT-erT mniSvnelovan 
funqcias TanamSromelTa datvirTvis monitoringis avtomatizacia war
moadgens. aRniSnuli meqanizmi zedmiwevniTi sizustiT aRricxavs proku
roris da prokuraturis gamomZieblis mier TiToeuli samarTlebrivi 
dokumentis xelmoweras, ris Semdegac programa avtomaturad axdens Ta
namSromelTa kategorizacias naklebad, saSualod da Zalian datvirTul 
TanamSromlebad. analitikuri portali gansazRvravs prokuroris/pro
kuraturis gamomZieblis datvirTvis saSualo niSnuls momxmareblisTvis 
saintereso saangariSo periodTan mimarTebaSi da axdens struqturul da
nayofebs Soris saStato erTeulebis optimaluri gadanawilebis modeli

rebas.

2021 wels saqarTvelos prokuraturis saprokuroro saqmianobisa da 
strategiuli ganviTarebis departamentis  da analitikurma sammarTve

lom evrokavSiris proeqtis mier daqiravebuli eqspertis CarTulobiT 
daiwyo sisxlis samarTlis saqmiswarmoebis eleqtronuli sistemis baza
ze Business intelligence garemos danergvisTvis niadagis momzadeba, romelic 
organizaciis saqmianobaSi sainformacio teqnologiebis ganviTarebasa 
da cifrul transformaciasTan dakavSirebuli reformis nawilia. 

sisxlis samarTlis saqmiswarmoebis eleqtronuli sistemis monacemTa 
bazaze  BI teqnologiebis meSveobiT SesaZlebeli gaxdeba didi moculo

bis struqturirebuli da arastruqturirebuli monacemebis damuSaveba, 
analizi da mokle droSi vizualizacia. 

2021 wels momzadda araerTi prototipi, romelic sxvadasxva mimarTu

lebiT gvaZlevs monacemebis cxadad danaxvis da sisxlissamarTlebrivi 
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politikis SemuSavebaSi misi gamoyenebis saSualebas. xsenebuli modeli

rebuli maketebi (prototipebi) aqtiurad gamoiyeneben xelovnuri inte
leqtiT aRWurvil sistemebs, rogoric aris eqstrapolaciis modeli da 
key influencers funqcionalebi. SemuSavebuli modelebi realur monacemTa 
simravles biznesanalizisTvis Rirebul informaciad gardaqmnis. samo
mavlod igegmeba aRniSnuli prototipebis meSveobiT BI (business intelli
gence) funqcionaluri SesaZleblobebis integracia sisxlis samarTlis 
saqmiswarmoebis eleqtronuli sistemis monacemTa bazaSi.

2022 wels dainergeba prokuraturis saWiroebebze da specifikaze mor
gebuli adamianuri resursebis marTvis eleqtronuli programa. adamia
nuri resursebis marTvis eleqtronuli programis (HR programa) Seqmnis 
mizania saqarTvelos prokuraturis adamianuri resursebis marTvis av
tomatizireba, cifrul formatSi da, Sesabamisad, Tanamedrove standar
tebze gadayvana.

prokuraturis saWiroebebze morgebuli HR programis danergva gaaum
jobesebs sakadro procedurebis standartizacias da Sesabamisi opera
ciebis marTvas, monacemebis da informaciis aRricxvas, sistematizacias, 
Senaxvas, moZiebas, sortirebasa  dokumentirebas da Sesabamisad gaumjo

besdeba analizisa da angariSgebis saSualebebi, riTac ukeT moxdeba  sa
qarTvelos prokuraturis adamianuri resursebis fokusireba strategi
ul iniciativebze.

amave portalze SesaZlebeli iqneba Seiqmnas inovaciuri produqti ‒ pro
kuraturis TiToeuli TanamSromlis Sedegebis amsaxveli cifruli por
tfolios saxiT.

garda zemoaRniSnulisa, sisxlis samarTlis saqmiswarmoebis axali 
eleqtronuli sistemis daxvewisa da funqcionaluri gaumjobesebis 
mizniT, igegmeba damatebiTi gare servisebis integracia saerTo sasamar
Tloebis programul uzrunvelyofasTan, rac prokurorebs saSualebas 
miscems sasamarTloSi warsadgeni nebismieri dokumentacia cifruli 
saxiT gadaagzavnon da aseve eleqtronulad miiRon sasamarTlos ga
dawyvetilebebi. 

sisxlis samarTalwarmoebis procesis maqsimaluri gacifrovnebis miz
niT, aseve dagegmilia specialuri eleqtronuli platformis Seqmna, rom
lis saSualebiTac moxdeba pirvel etapze iuridiuli daxmarebis samsa
xuris advokatebTan, xolo Semdeg sruliad saadvokato korpusTan mtki
cebulebebis eleqtronulad gacvla. saqarTvelos prokuraturis mier 
cifruli transformaciis kursis farglebSi aseve igegmeba iseTi eleqt

ronuli platformebis SemuSaveba da danergva, romelic uzrunvelyofs 
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sisxlis samarTlis procesSi monawile maqsimalurad yvela subieqtis 
integracias cifrul garemoSi.

aseve vmuSaobT prokuraturis mobiluri aplikaciis Seqmnaze, romelic 
momxmarebels miscems prokuraturis servisebsa da sxvadasxva informa
ciaze onlainwvdomis saSualebas  mobiluri telefoniT, rac gaamarti
vebs komunikacias moqalaqeebTan da iqneba mniSvnelovani nabiji prokura
turis cifruli transformaciis procesSi. 

dabolos, ra migaCniaT Tqven winaSe mdgar umniSvnelovanes gamowvevebad 
da ras gegmavs prokuratura amis Sesabamisad samomavlod?

2022 wlis dasawyisSi miRebuli iqna saqarTvelos prokuraturis ganviTa

rebis 2022-2027 wlebis strategia da samoqmedo gegma.  Cveni mizania, rom 
strategia da samoqmedo gegma pasuxobdes, erTi mxriv, prokuraturis wi
naSe arsebul axal gamowvevebs, xolo, meore mxriv, Seesabamebodes poli

tikis dokumentebis SemuSavebis Tanamedrove standartebs. prokuratu
ris axal strategiaSi warmodgenilia uwyebis ganviTarebis xedva, prio
ritetuli mimarTulebebi, miznebi da amocanebi. strategiis SemuSaveba
Si, kompetenciis farglebSi monawileoba miiRo prokuraturis TiTqmis 
yvela struqturulma erTeulma.

axali strategiis prioritetul mimarTulebebs warmoadgens saproku
roro saqmianobis xarisxis amaRleba, dazaralebulze orientirebuli 
sisxlis samarTlis politikis warmoeba, saproceso SeTanxmebis insti
tutis moqnilobis da efeqtianobis zrda, saerTaSoriso TanamSromlo

bis gaZliereba. prioritetul mimarTulebad rCeba korufciuli danaSa
ulis, kiberdanaSaulis, fulis gaTeTrebis, siZulviliT motivirebuli 
danaSaulis, qalTa mimarT da ojaxSi Zaladobis, agreTve, arasrulwlo

vanTa mier da mimarT Cadenili danaSaulis winaaRmdeg brZolis efeqtia
nobis zrda. aseve prioritetul mimarTulebas warmoadgens genderuli 
politikis gaZliereba.

Sesabamisad, Cven mivyvebiT Cveni strategiiT  dasaxuli miznebisa da amo
canebis Sesrulebas. 

CvenTvis Zalian mniSvnelovania saprokuroro saqmianobis efeqtianobisa 
da  xarisxis amaRleba da am mizniT  vgegmavT saxelmZRvanelo miTiTebebis 
SemuSavebas, rogoricaa:

	saxelmZRvanelo miTiTeba „diskreciuli uflebamosilebisa da saqar
Tvelos sisxlis samarTlis kodeqsis me-7 muxlis gamoyenebis Taobaze;

	ganaxldeba saxelmZRvanelo miTiTeba „aRkveTis RonisZiebis da sapro
ceso SeTanxmebis gaformebisas gamosayenebeli pirobebis Sesaxeb;“



168

2022, ivlisi. JULY

#2

JOURNAL   IUSTITIA
Jurnali iusticia

	ganaxldeba saxelmZRvanelo miTiTeba „saqarTvelos sisxlis samarT

lis kodeqsis 111 da 1261 �muxlebiT gaTvaliswinebul danaSaulebze ga
moZiebis saproceso xelmZRvanelobis ganxorcielebis Sesaxeb“.

Cveni uwyebisTvis prioritetulia dazaralebulebTan swori da uSua
lo komunikacia, amitom vgegmavT saqarTvelos generaluri prokuroris 
saTaTbiro organos ‒ dazaralebulTa saCivrebis ganmxilveli sabWos 
Seqmnas. 

sabWo uflebamosili iqneba ganixilos gansakuTrebiT mZime kategoriis 
Zaladobrivi danaSaulebis dazaralebulTa saCivrebi. sabWos eyoleba 
Tavmjdomare, romelsac airCevs sabWo Tavisi wevrebidan. saCivrebis gan
xilvis Sedegad  sabWo  miiRebs gadawyetilebas sisxlis samarTlis saq
mesTan dakavSirebiT, romelsac eqneba sarekomendacio xasiaTi eqneba.

sazogadoebis ndobis amaRleba prokuraturis muSaobis maqsimaluri Ri
aobiT da angariSvaldebulebiT aris SesaZlebeli. amitom mniSvnelo

vania ganmcxadeblebs  da prokurorebs Soris uSualo da efeqtiani ko
munikaciis warmarTva. swored amitom saqarTvelos prokuraturaSi 2016 
wels, moqalaqeebTan pirispir komunikaciis uzrunvelsayofad  dainer
ga moqalaqeebTan Sexvedris eleqtronuli programa, Tumca  sazogado
ebasTan uSualo komunikaciis gaRrmavebis da meti efeqtianobis mizniT, 
mizanSewonilia moqalaqeebTan urTierTobis meqnizmis gaumjobeseba. Se
sabamisad  2022 wels igegmeba arsebuli eleqtonuli programis daxvewa, 
modificireba da  prokurorebis /menejerebis moqalaqeebTan  Sexvedre
bis ukeT  uzrunvelyofa. 

saqarTvelos prokuraturis TanamSromelTa motivacia uwyebis  saqmia
nobis produqtiulobis da efeqtianobis uzrunvelsayofad erT-erTi um
niSvnelovanesi faqtoria. amitom aucilebelia TanamSromelTa saWiroe
bebis da moTxovnilebebis sworad identificireba da maTTvis saTanado 
samuSao pirobebis Seqmna. TanamSromelTa motivaciisTvis mniSvnelova

nia maTi samuSao garemos gaumjobeseba, samsaxurebrivi saqmianobisTvis 
saWiro materialur-teqnikuri pirobebiT aRWurva.   swored am mizniT sa
qarTvelos prokuraturaSi ramdenime mniSvnelovani infrastruqturu
li proeqti ganxorcielda. 

generaluri prokuraturis SenobaSi, saqarTveloSi amerikis SeerTebu

li Statebis saelCos mxardaWeriT, gaixsna saqarTvelos prokuraturis 
nivTieri mtkicebulebebis sacavi, romlis analogi arc teqnologiuri 
da arc  funqciuri TvalsazrisiT saqarTveloSi ar arsebobs. sruli sa
reabilitacio da saremonto samuSaoebi Catarda siRnaRis, senakis  da 
saCxeris raionuli prokuraturebis administraciul SenobebSi, sadac 
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prokuraturis TanamSromlebisTvis Seiqmna Tanamedroved mowyobili da 
ganaxlebuli samuSao sivrce. ofisSi aseve  moewyo saTanado teqnikuri 
mowyobilobebiT aRWurvili arasrulwlovnebze morgebuli gamokiTx

vis oTaxi da SSm pirebisTvis adaptirebuli garemo.

2021 wels ganxorcielda saqarTvelos generaluri prokuraturis ram
denime sarTulis saremonto-sarekonstruqcio samuSaoebi, aRniSnul 
sarTulebze ganTavsebulia sxvadasxva departamentebi, Sesabamisad, sa
qarTvelos generaluri prokuraturis TanamSromlebisTvis SevqmeniT 
Tanamedroved mowyobili,  ganaxlebuli da saTanado teqnikuri mowyobi
lobebiT aRWurvili  samuSao sivrceebi. 

vgegmavT TbilisSi Tbilisis raionuli prokuraturebisTvis Tanamedro

ve standartebis axali Senobis mSeneblobis dawyebas. axal SenobaSi gan
Tavsdeba Tbilisis, vake-saburTalos, didube-CuRureTis, isani-samgo
ris, Zveli Tbilisis da gldani-naZaladevis raionuli prokuraturebi. 
prokuraturis axal SenobaSi aseve ganTavsdeba Tanamedrove standarte
bis Sesabamisi prokuraturis saswavlo centri.

2022 wels vgegmavT, rom gavagrZeloT  saqarTvelos prokuraturis ofi
sebis ganaxleba da TanamSromelTa samuSao pirobebis gaumjobeseba.  

TanamSromelTa motivaciisTvis mniSvnelovania socialuri garantiebi 
da, pirvel rigSi, Sromis anazRaureba. 2018-2022 wlebSi prokurorebze, 
gamomZieblebze da sxva TanamSromlebze moxda  Tanamdebrobrivi sargos 
zrda 50-80 %-iT. xelfasis zrdis mizani aris prokuraturis TanamSro

melTa Sromis anazRaurebis da socialuri garantiebis evrokavSiris wev
ri qveynebis prokurorebis anazRaurebasTan daaxloeba da  mosamarTle

Ta socialur garantiebTan gaTanabreba. 
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INTERVIEW WITH THE PROSECUTOR GENERAL 

OF GEORGIA MR. IRAKLI SHOTADZE 

Tell us about the institutional reform of the Prosecutor’s Office of Georgia in 2013-2020

Many important reforms were implemented in 2013-2020 for the purpose of institutional 
development and to increase the independence, transparency and effectiveness of the 
Prosecutor’s Office of Georgia. The reforms were based on recommendations from the Venice 
Commission, the Council of Europe’s Group of States against Corruption (GRECO), and the 
Anti-Corruption Network of the Organisation for Economic Co-operation and Development 
(OECD ACN). 

The institutional reform of the Prosecutor’s Office of Georgia was implemented in three 
main stages in 2013, 2015 and 2018.

Before 2013, the Prosecutor’s Office of Georgia was a state subordinate agency operating 
within the system of the Ministry of Justice of Georgia, which was headed by the Minister 
of Justice of Georgia, who could exercise prosecutorial powers. The Chief Prosecutor was 
appointed, and could be dismissed, by the President of Georgia; and then by the Prime 
Minister of Georgia, upon the recommendation of the Minister of Justice of Georgia. In 2013, 
the first and very important stage of the reform of the Prosecutor’s Office was implemented, 
as a result of which the Minister of Justice, as a political official, was completely deprived 
of prosecutorial powers. 

Within the framework of the second stage of the reform of the Prosecutor’s Office implemented 
in 2015, an independent collegiate body, the Prosecutorial Council, was established in order 
to ensure the independence and transparency of the Prosecutor’s Office and the efficient 
performance of its functions. The main function of the Prosecutorial Council was to select 
candidates for the Chief Prosecutor. The Conference of Prosecutors of Georgia was also 
established, which is a meeting of prosecutors and the investigators of the Prosecutor’s 
Office, and which has the authority to elect member prosecutors of the Prosecutorial Council.

At the second stage of the reform of the Prosecutor’s Office, the establishment of a new 
procedure for the appointment and dismissal of the Chief Prosecutor of Georgia was 
especially noteworthy. Under the legislation it was established that not later than 6 months 
before the expiration of the term of office of the Chief Prosecutor, the Minister of Justice 
would start one-month consultations with the academic community, members of civil society, 
and specialists in the field of law, for the selection of candidates for the Chief Prosecutor. 
As a result of such consultations, the Minister of Justice would select and submit to the 
Prosecutorial Council for approval not fewer than three candidates for the position of the 
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Chief Prosecutor, at least one third of whom would be a representative(s) of a different 
gender. Candidates would be put to a vote at the meeting of the Prosecutorial Council 
separately, by secret ballot. The candidate who received more votes, but not less than two-
thirds of the total number of the members of the Prosecutorial Council, would be deemed 
elected. The candidate for the Chief Prosecutor, elected by the Prosecutorial Council, would 
be immediately nominated by the Minister of Justice to the Government of Georgia. The 
Government of Georgia would approve and/or reject the candidate for the Chief Prosecutor 
within two weeks. If the Government of Georgia approved the candidate nominated by the 
Minister of Justice, the candidate would be immediately nominated to the Parliament of 
Georgia, which would elect the Chief Prosecutor for a term of 6 years, by secret ballot, and 
by a majority of the total number of its members, as provided for by the Rules of Procedure 
of the Parliament.

	The last stage of the institutional independence and reform of the Prosecutor’s Office 
was in 2018, when the institutional independence of the Prosecutor’s Office was deter-
mined by the Constitution of Georgia, as it was separated from the Ministry of Justice 
and formed into an independent state institution. The right of the Minister of Justice to be 
the chairperson and a member of the Prosecutorial Council was annulled, and executive 
authority was removed from the process of the selection of the Prosecutor General, who 
was a former Chief Prosecutor. The stability of the position of the Prosecutor General was 
strengthened, as his/her early dismissal became possible only through impeachment by 
the Parliament. In addition, the procedures related to the appointment and promotion of 
the employees of the Prosecutor’s Office and disciplinary proceedings were improved. In 
order to support the activities of the Prosecutor’s Office, the following standing advisory 
bodies of the Prosecutor General were established:the Career Management, Ethics and 
Incentives Council; 

	the Strategic Development and Criminal Policy Council;

	the Ranking Council.

It is notable that, according to the procedure established by law, eight members of the 
Prosecutorial Council, elected by the Conference of Prosecutors of Georgia, are in the 
composition of all three advisory bodies and, moreover, they represent the majority of 
persons authorised to adopt decisions. The above regulation increased the role of persons 
elected by the Conference of Prosecutors of Georgia in the process of adopting decisions on 
matters related to the operation of the Prosecutor’s Office. It should be noted that, during the 
entire period of the existence of the said advisory bodies, all their recommendations have 
been taken into consideration by the Prosecutor General. 

An important fact in the process of the said reform is that the Prosecutorial Council has been 
formed into a constitutional body. The Prosecutorial Council consists of fifteen members, 
eight of whom are elected by the Conference of Prosecutors of Georgia, two of whom are 
elected by the High Council of Justice of Georgia from among the judges of the common 
courts of Georgia, two of whom are elected by the Parliament of Georgia from among the 
members of the parliamentary majority and the parliamentary minority, two of whom are 
elected by the Parliament of Georgia from among representatives from the legal community 
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and academia, and one of whom is elected by the Parliament of Georgia from among the 
candidates nominated by the Minister of Justice of Georgia.

It is particularly noteworthy that the chairperson of the Prosecutorial Council is elected by 
the Prosecutorial Council from among its members for a term of two years. The Prosecutorial 
Council is authorised as follows: to select and approve a candidate for the Prosecutor 
General; to carry out disciplinary proceedings against the first deputy and deputies to 
the Prosecutor General; to decide on issues of the imposition on and/or early removal of 
disciplinary sanctions from member prosecutors of the Prosecutorial Council once every 
6 months, or immediately, by a decision of a majority of members of the Prosecutorial 
Council; to hear a report of the Prosecutor General on the activities of the Prosecutor’s 
Office, and to prepare recommendations on the issues covered by the report and to submit 
them to the Prosecutor General; to submit to the Prosecutor General recommendations 
concerning the establishment of criminal policy guidelines, depending on the criminal 
policy. These powers facilitate the formation and development of uniform practice in the 
activities of the Prosecutor’s Office.

What specific challenges were presented by the Novel Coronavirus (COVID-19) to the 
Prosecutor’s Office and how did the system deal with those challenges?

In 2020, due to the COVID-19 pandemic, the Prosecutor’s Office of Georgia, like the entire 
justice system, faced completely new and unknown challenges, in particular, on the one 
hand, we had to prevent the spread of the virus among employees in the system, and on the 
other hand, to continue effective prosecutorial activities and the fight against crime. 

In order to prevent the risks of the spread of COVID-19, and to ensure the smooth administration 
of justice, as well as the protection of the health of the parties involved in that process, the 
preparatory works necessary for remote legal proceedings were promptly carried out at the 
Prosecutor’s Office of Georgia. In particular, all prosecutor’s offices were equipped with 
appropriate hardware and software, which enabled prosecutors to support public prosecution 
from prosecutors’ offices. Since March 2020, prosecutors have participated in thousands of 
remote court proceedings. We have also implemented a mechanism for monitoring remote 
court hearings, and we can assure the public that the processes were carried out efficiently, 
within the time limits determined by law, and strictly protecting parties’ rights. 

In order to prevent the spread of COVID-19 in the country, the Prosecutor’s Office of 
Georgia allowed phone calls for accused persons being held at penitentiary institutions, 
whose right to telephone communication had been restricted by virtue of their prosecution. 
This was necessary because of the increased concern of accused persons’ families about 
their health status. 

In order to prevent the spread of COVID-19, in March of 2020, the Prosecutor’s Office 
of Georgia started receiving applications/claims via e-mail. The e-mail address was made 
public on the official website of the Prosecutor’s Office, and citizens of Georgia were able 
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to send their applications/claims via e-mail, which significantly reduced the mobility of 
citizens in prosecutors’ offices. Boxes for receiving applications/claims were placed in the 
reception area of the Prosecutor’s Office of Georgia, and in the entrances of all regional 
prosecutors’ offices. Thousands of applications/claims were submitted to the Prosecutor’s 
Office of Georgia in that way, which were distributed to the addressees smoothly and were 
responded to within the time limits established by law. 

It should be noted that during this period the process of raising the qualifications of the 
employees of the Prosecutor’s Office was not hindered either, and tens of training activities 
were carried out remotely. 

In the conditions of the COVID-19 pandemic, the activities envisaged by the strategy and 
action plan of the Prosecutor’s Office were mostly carried out remotely.

Despite the global challenges associated with the COVID-19 pandemic, 2020-2021 were 
years of significant success for the Prosecutor’s Office of Georgia, and it can be said that we 
are gradually approaching the goals set in the strategy and action plan. 

In which priority directions does the Prosecutor’s Office of Georgia currently carry out 
its activities?

The Prosecutor’s Office should be developing continuously and systematically in order to 
respond to challenges that arise over time. The Prosecutor’s Office must always be ready to 
strengthen the rule of law and ensure the establishment of the principles of a legal state through 
the objective and impartial performance of the functions assigned to its highly qualified and 
motivated employees under law, and through their work based on professionalism. About 
four hundred prosecutors carry out prosecutorial activities, supervise investigations, and 
support public prosecutions in court on a daily basis. Therefore, the first priority for us is to 
raise the quality of prosecutorial activities.

Our main priority is to fight against such crimes as money laundering, corruption, cybercrime, 
crimes against human life and health, violence against women and domestic violence, sex 
crimes, crimes motivated by intolerance, etc. Strengthening international cooperation is also 
a priority.

In addition, the institutional and organisational enhancement of the Prosecutor’s Office, as an 
institution, is important to us. For that purpose, we are improving procedures for the hiring 
and rotation of employees, and striving for their professional development, the enhancement 
of gender mainstreaming, and the introduction of a ‘green office’ concept.

And lastly, accurate and effective communication with the public, ensuring transparency 
and accountability in the Prosecutor’s Office, so that the public is provided with timely and 
comprehensive information about both innovative developments and specific criminal cases 
at the Prosecutor’s Office, are of utmost importance, which ultimately lead to raising public 
confidence in the Prosecutor’s Office.
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Would you share with our readers what you consider to be the priorities for the 
Prosecutor’s Office in terms of international cooperation?

For us, the priorities in terms of international cooperation in the area of criminal law are as 
follows: the expansion of the international contractual framework in the area of extradition 
and legal assistance; more cooperation with international online service providers; and the 
enhanced efficiency of the process of international cooperation regarding issues of legal 
assistance, extradition, and search and return in respect of criminally obtained property.

As of today, Georgia has signed international agreements in the area of extradition and legal 
assistance mainly with European countries. Another priority for the Prosecutor’s Office of 
Georgia is to expand beyond the continent of Europe the list of countries with which Georgia 
would sign respective international agreements. For that purpose, negotiations are already in 
progress with a number of countries in North America, South America, and Asia.

It should be noted that since 2016, the Prosecutor’s Office of Georgia has been receiving 
electronic data directly from online service providers within the framework of criminal 
proceedings. The first overseas company that started cooperation with the Prosecutor’s 
Office of Georgia was Facebook, which was followed by WhatsApp, Instagram, 
Apple, Western Union and MoneyGram. Since 2021, five more companies have started 
cooperation with the Prosecutor’s Office of Georgia, namely: Paypal, Viber, ByteDance 
(TikTok), Binance and CEX.IO. It should also be noted that, in 2020, the index of meeting 
requirements by the Prosecutor’s Office of Georgia was up to 90%, while the average 
global index for the same period was 72%.

We are actively working to expand the list of online service providers that fully cooperate 
with the law enforcement bodies of Georgia.

Another important priority for the Prosecutor’s Office of Georgia is to increase the efficiency 
of traditional forms of cooperation (extradition, legal assistance, and international cooperation 
on issues of search and return in respect of criminally obtained property) by means of the 
introduction of electronic exchange of documents at the international level, enhancing the 
standardisation, optimisation, automation, and monitoring of processes, and the training of 
employees. Important progress has been achieved in the efficiency of extradition proceedings 
in courts, which has been steadily increasing in recent years: for example in 2021, a total of 
eighty-two extraditions were declared admissible, which was a 32.2 % increase in efficiency 
compared to 2020 (62 cases), and a 30.2 % increase compared to 2019 (63 cases).

It should be noted that, within the scope of our authority, we are actively cooperating 
with international organisations. In this regard, our relations with the European Union, 
the Council of Europe (GRECO, MONEYVAL, CEPEJ, CCPE, PC-OC, CDPC, etc.), the 
Anti-Corruption Network of the Organisation for Economic Co-operation and Development 
(OECD ACN), and the United Nations, are particularly noteworthy. 
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Cooperation concerns important matters such as, inter alia: the fight against corruption, 
money laundering and terrorist financing, the institutional strengthening of the Prosecutor’s 
Office, and an increase in the efficiency of its activities.

Since 2015, the Prosecutor’s Office of Georgia has been actively cooperating with the 
International Association of Prosecutors (IAP), and this close cooperation has made it 
possible to hold the IAP conference in Georgia for the first time.

On 26-28 June 2017, the Prosecutor’s Office of Georgia hosted the 8th IAP Eastern European 
and Central Asian Regional Conference on the topic ‘Asset Recovery and Cybercrime’. The 
IAP directorate, representatives from the IAP, and the heads of the prosecution authorities of 
25 countries from Eastern Europe and Central Asia participated in the conference. Experts 
from Europe and from the Department of Justice of the United States of America made 
presentations at the conference on the topics of asset recovery and cybercrime. 

Since 2018, the Prosecutor’s Office of Georgia has had its representative on the IAP 
Executive Committee, which is proof of the close cooperation of the Prosecutor’s Office of 
Georgia with the IAP, and our readiness to actively introduce international experience into 
our system.

It is also important that in 2018, notwithstanding stiff competition from other countries, the 
Prosecutor’s Office of Georgia was awarded the right, on behalf of Georgia, and the IAP 
Executive Committee gave its consent, to hold the 26th Annual Conference and General 
Meeting of the IAP in Georgia in September 2021. However, due to the COVID-19 pandemic, 
the conference was postponed to September 2022.

This will be a global conference of the IAP, where issues in the following four main areas will 
be discussed: challenges in justice created by the COVID-19 pandemic and the technological 
innovations designed to deal with those challenges; the evolution of the typologies of 
cybercrime; cross-border access to electronic evidence; and money laundering through 
virtual assets.

Representatives from the prosecution authorities of about 180 countries and territories of the 
world will participate in the Conference. The Prosecutors General and other high-ranking 
officials in the prosecution authorities of many countries will also attend the event.

In terms of international relations, the cooperation with EUROJUST is particularly 
noteworthy for the Prosecutor’s Office of Georgia. On 29 March 2019, a Cooperation 
Agreement between Georgia and EUROJUST was signed in The Hague, according to which 
the Prosecutor’s Office of Georgia was assigned a liaison prosecutor representing Georgia 
in EUROJUST.

The decision to sign the Agreement was preceded by intensive negotiations with EUROJUST 
and EU authorities, which began in 2016. In 2017, EUROJUST studied in depth the conformity 
of personal data protection in Georgia in the areas of law enforcement and justice with EU 
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regulations. After reaching a positive conclusion, it was decided that the Agreement would 
be signed with Georgia. One of the main bodies participating in the evaluation process was 
the Prosecutor’s Office of Georgia.

Georgia is the first country in the region with which EUROJUST has signed a cooperation 
agreement. The agreement with EUROJUST enables Georgia and EU Member States to 
cooperate more promptly and efficiently in the process of investigating and prosecuting 
international organised crimes.

Under the Agreement, by the order of the Prosecutor General of Georgia, a liaison prosecutor 
of the Prosecutor’s Office of Georgia was appointed to EUROJUST for a term of three 
years. Throughout this time, the liaison prosecutor has made great efforts in terms of 
efficient international cooperation in relation to certain criminal cases. As a result, with the 
involvement of the liaison prosecutor, necessary evidence has been obtained quickly and 
efficiently from the competent authorities of foreign countries in relation to a number of 
important criminal cases that were pending in the offices of the investigation authorities of 
Georgia.

What are the specifications of, and how productive is, the digital system adopted 
at the Prosecutor’s Office? To what extent does it respond to the rapidly increasing 
requirements of the modern day?

One of the most innovative and interesting challenges for the Prosecutor’s Office of Georgia 
is digital transformation which, at this stage, entails automation in four main areas.

An analytical portal, which is a digital product, is operating at the Prosecutor’s Office of 
Georgia. It can be accessed by the employees of the Prosecutor’s Office through the local 
network, and one of its important functions is the automation of monitoring employees’ 
workloads. The mechanism accurately registers the signing of each legal document by the 
prosecutors and the investigators of the Prosecutor’s Office, after which the programme 
automatically categorises employees into employees with low, average and high workload. 
The analytical portal determines the average workload of the prosecutors/investigators of the 
Prosecutor’s Office during a certain reporting period, and models the optimal distribution of 
the staff among the structural units.

In 2021, with the engagement of an expert hired by a European Union project, the Department 
of Prosecutorial Activities Supervision and Strategic Development and the Analytical 
Department of the Prosecutor’s Office of Georgia started to prepare the foundation for the 
implementation of a business intelligence environment on the basis of an electronic system of 
criminal proceedings, which is a part of the reform related to the development of information 
technologies and digital transformation in the activities of the institution. 

On the basis of the database of the electronic system of criminal proceedings, the business 
intelligence technologies will enable us to process, analyse, and visualise in a short period of 
time a large amount of structured and unstructured data.
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In 2021, a number of prototypes were developed which enable us to clearly view the data in 
different directions and to use it in the preparation of criminal justice policy. The prototypes 
will actively use systems that have artificial intelligence, such as the extrapolation model 
and the key influencers’ features. The developed models will transform real data sets into 
valuable information for business analysis. In the future, it is planned to integrate the 
functional capabilities of the business intelligence technologies into the database of the 
electronic system of criminal proceedings by means of the prototypes.

In 2022, an electronic human resources management programme (HR programme) will be 
implemented, which will be tailored to the needs and specificities of the Prosecutor’s Office. 
The purpose of developing the electronic HR programme is to automate the management of 
the human resources of the Prosecutor’s Office of Georgia and to transform it into a digital 
format, in compliance with modern standards.

The implementation of the electronic HR programme tailored to the needs of the Prosecutor’s 
Office will improve the standardisation of personnel related procedures and the management 
of respective operations, as well as the registration, systematisation, storage, search, sorting 
and documentation of data and information, as a result of which the means of analysis and 
reporting will be improved, thereby better focusing the human resources of the Prosecutor’s 
Office of Georgia on strategic initiatives.

It will be possible to create an innovative product on the same portal in the form of a digital 
portfolio, which will include the results of each employee of the Prosecutor’s Office.

In addition, in order to refine and improve the functionality of the new electronic system of 
criminal proceedings, it is planned to integrate additional external services into the software 
of the common courts, which will enable prosecutors to send any document to be submitted 
to a court and to receive court decisions in electronic form. 

In order to digitalise the process of criminal proceedings as much as possible, it is 
also planned to develop a special electronic platform, through which evidence will be 
exchanged electronically, at the initial stage, with the lawyers of the Legal Aid Service, 
and then, with all lawyers across the country. As a part of its digital transformation, the 
Prosecutor’s Office of Georgia also plans to develop and implement electronic platforms 
that will integrate as many subjects participating in criminal proceedings as possible into 
the digital environment.

We are also working on the development of a mobile application of the Prosecutor’s Office 
that will provide users with online access to the services and information of the Prosecutor’s 
Office through a mobile phone, which will simplify communication with citizens and will 
be an important step in the process of the digital transformation of the Prosecutor’s Office. 

And lastly, what do you consider to be the most important challenges in the future and 
what are the plans of the Prosecutor’s Office in that regard?
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At the beginning of 2022, the 2022-2027 development strategy and action plan of the 
Prosecutor’s Office of Georgia was adopted. Our goal is that the strategy and action plan, on 
the one hand, respond to new challenges in the work of the Prosecutor’s Office, and on the 
other hand, comply with modern standards for the preparation of policy documents. The new 
strategy of the Prosecutor’s Office includes the vision, priority areas, goals and objectives of 
its development. Almost all the structural units of the Prosecutor’s Office participated in the 
preparation of the strategy within the scope of their authority.

The priorities under the new strategy are as follows: to improve the quality of prosecutorial 
activities; to carry out a victim-oriented criminal policy; to increase the flexibility and 
efficiency of the institution of a plea bargain; and to enhance international cooperation. 
Increasing the efficiency of the fight against corruption, cybercrime, money laundering, hate 
crimes, violence against women and domestic violence, as well as crimes committed by 
minors and against minors, also remains a priority. The strengthening of a gender policy is 
also another priority.

Therefore, we are pursuing the goals and objectives set in our strategy. 

It is very important for us to increase the efficiency and quality of prosecutorial activities, 
and for that purpose we plan to prepare guidelines such as:

	Guidelines on the Exercise of Discretionary Authority and the Application of Article 7 of 
the Criminal Code of Georgia;

	Guidelines on the Conditions Applicable to the Measures of Restraint and Plea Bargain 
will be updated;

	Guidelines on Providing Procedural Guidance for the Investigation of Crimes Determined 
by Articles 111 and 1261 of the Criminal Code of Georgia will be updated.

Correct and direct communication with victims is a priority for the Prosecutor’s Office, thus 
we plan to establish an advisory body of the Prosecutor General of Georgia: the Council for 
Considering the Victims’ Complaints.

The Council will be authorised to consider the complaints of the victims of particularly 
serious crimes of violence. The Council will have a chairperson who will be elected by the 
Council from among its members. After considering the complaints, the Council will make 
a decision on a criminal case, which will be recommendatory.

Public confidence can be increased by the maximum degree of openness and accountability 
of the work of the Prosecutor’s Office. Therefore, it is important that direct and efficient 
communication is being carried out between applicants and prosecutors. For that purpose, 
in order to ensure face-to-face communication with citizens, an electronic programme of 
meeting with citizens was implemented at the Prosecutor’s Office in 2016. However, to 
deepen direct communication with the public and to ensure more efficiency, it is advisable to 
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improve the mechanism of communication with citizens. Therefore, in 2022, it is planned to 
improve and modify the existing electronic programme and to provide better support for the 
meetings of prosecutors/managers with citizens.

The motivation of the employees of the Prosecutor’s Office of Georgia is one of the most 
important factors in ensuring the productivity and efficiency of the activities of the institution. 
Therefore, it is necessary to properly identify employees’ needs and requirements, and to 
provide them with appropriate working conditions. In order to motivate employees, it is 
important to improve their working environment and to provide them with the material 
and technical conditions that are necessary for their work. For that purpose, a number of 
important infrastructural projects were implemented in the Prosecutor’s Office of Georgia.

With the support of the U.S. Embassy in Georgia, a material evidence repository of the 
Prosecutor’s Office of Georgia was established in the building of the Prosecutor’s Office, 
which is the first of its kind in Georgia either in terms of technological or functional capacities. 
The administration buildings of Sighnaghi, Senaki and Sachkhere regional prosecutor’s 
offices were completely rehabilitated and renovated, and renovated workplaces with modern 
equipment were arranged for the employees in question. Appropriately equipped questioning 
rooms suited for minors and an environment adapted for persons with disabilities were also 
provided at the new offices.

In 2021, several floors of the building of the Prosecutor’s Office of Georgia were renovated 
and reconstructed. Different departments are located on these floors, therefore we provided 
modern, renovated, and appropriately equipped workplaces for the employees of the 
Prosecutor’s Office of Georgia.

We plan to start the construction of buildings adapted to modern standards for Tbilisi district 
prosecutor’s offices in Tbilisi.

Vake-Saburtalo, Didube-Chughureti, Isani-Samgori, Old Tbilisi, and Gldani-Nadzaladevi 
Tbilisi district prosecutor’s offices will be transferred to new buildings. The Training Centre 
of the Prosecutor’s Office, adapted to modern standards, will also be located in the new 
building of the Prosecutor’s Office.

In 2022, we plan to continue the renovation of the buildings of the Prosecutor’s Office of 
Georgia and the improvement of the working conditions of its employees.

Primarily remuneration, and also social guarantees, are important for employees’ 
motivation. In 2018-2022, the salaries of the prosecutors, investigators, and other 
employees, were increased by 50-80  %. The purpose of increasing salaries is to 
approximate the remuneration and social guarantees of the employees of the Prosecutor’s 
Office to the remuneration of prosecutors, and to equalise social guarantees to those 
enjoyed by judges in EU Member States.
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samarTlis klasikuri memkvidreoba

CLASSICAL HERITAGE OF LAW
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poloneTis 1791 wlis 3 maisis

konstitucia

gauqmda grodnoSi poloneTis seimis dadgenilebiT 

1792 wlis 29 seqtembers.

yovlisSemZle RmrTis saxeliT!

stanislav avgusti, poloneTis mefe RvTis wyalobiTa da eris nebiT, litvis, 

ruTeniis, prusiis, masoviis, Jemaitiis, kievis, volhiniis, podoliis, livo-

niis, smolenskis, severiisa da Cernigovis didi hercogi, ormagi raodenobiT 

Sekrebil konfederirebul mamulebTan erTad, warmoadgens polonel ers. 

vinaidan Cven darwmunebuli varT, rom Cveni saerTo bedi damokidebu-

lia mxolod da mxolod erovnuli konstituciis Seqmnasa da gaum-

jobesebaze, xolo xangrZlivi gamocdilebis safuZvelze gavecaniT xe-

lisuflebis xandazmul Secdomebs; vinaidan gvsurs, rom visargebloT 

im mdgomareobiT, romelSic evropa imyofeba da im momentiT, romelic 

naCqarevad mTavrdeba da romelmac sakuTar TavTan dagvabruna; vinaidan 

Cven, Tavisufalni ucxouri iZulebis diqtatisgan, sakuTar sicocxlesa 

da pirad bednierebaze metad vafasebT im eris garegan damoukideblo-

basa da Sinagan Tavisuflebas, romlis bedic Cvens xelTaa; vinaidan Cven 

amavdroulad gvsurs davimsaxuroT Cveni Tanamedroveebisa da momavali 

Taobebis kurTxeva da madliereba; dabrkolebebis miuxedavad, romlebmac 

SeiZleba CvenSi vnebebi aRZras, saerTo keTildReobisTvis, Tavisuflebis 

dasamkvidreblad, Cveni samSoblosa da misi sazRvrebis SesanarCuneblad, 

suliskveTebis udidesi simtkiciT vadgenT winamdebare konstitucias da 

vacxadebT mas wmindad da xelSeuxeblad iqamde, vidre eri kanoniT dad-

genil vadaSi Tavisi mkafio nebis gamoxatviT saWirod CaTvlis ama Tu 

im muxlis Secvlas. arsebuli seimis yvela Semdgomi dadgenileba aseve 

unda Seesabamebodes am konstitucias yvela TvalsazrisiT.
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I. dominanturi religia

dominanturi erovnuli religia iyo da rCeba wminda romaul-kaTolikuri 

rwmena yvela Tavisi kanoniT. dominanturi religiidan nebismier sxva aRm-

sareblobaze gadasvla akrZalulia gandgomis sasjelis qveS, magram, vinai-

dan igive wminda rwmena gvkarnaxobs, gviyvardes moyvasi Cveni, amitom yve-

la adamiani, miuxedavad misi aRmsareblobisa, unda uzrunvelvyoT rwmenis 

simSvidiTa da mTavrobis dacviT. amdenad, Cveni Sidasaxelmwifoebrivi 

dadgenilebebis Sesabamisad, uzrunvelvyofT yvela religiuri msaxurebisa 

da rwmenis Tavisuflebas poloneTis miwebze.

 

II. Tavadebi, miwaTmflobelebi

Cveni winaprebis, Cveni Tavisufali saxelmwifos damfuZneblebis xsovnisadmi 

pativiscemiT, sazeimod vakuTvnebT Tavadobas mis uflebebs, Tavisuflebebsa 

da prerogativebs, aseve, upiratesobas rogorc pirad, ise sazogadoebriv 

cxovrebaSi. kerZod ki, vaRiarebT, vadasturebT da xelSeuxeblad vcnobT 

kanonierad da samarTlebrivad am mamulisTvis kazimir didis, ludovik 

(laioS) ungrelis, vladislav iagailosa da misi Zmis, litvis did hercog 

vitoldis, aseve, vladislav da kazimir iagailoebis, Zmeb albrext, aleq-

sandre da sigizmund I-isa da iagailoebis dinastiis ukanaskneli warmomad-

genlis, sigizmund II avgustis mier miniWebul uflebebs, statutebsa da 

privilegiebs. Cven vacxadebT poloneTis Tavadobis Rirsebas Tanasworad 

nebismieri xarisxis Tavadobisa, sadac ar unda gamoiyenebodes is. Cven vacxa-

debT Tavadebs erTmaneTTan Tanasworad da kerZod, ara mxolod Tanamde-

bobebis dakavebasTan mimarTebiT da samSoblos iseTi msaxurebisTvis, rasac 

Rirseba, dideba da sargebeli moaqvs, aramed Tavadobis privilegiebiTa 

da prerogativebiT Tanabar sargeblobasTan mimarTebiTac. Tumca, yvelaze 

metad gvsurs, davicvaT da SevinarCunoT piradi usafrTxoebisa da Tavi-

suflebis, uZravi da moZravi qonebis ufleba iseve wmindad da xelSeuxeb-

lad, rogorc es saukuneebis manZilze iyo da sazeimod vdebT pirobas, rom 

ar davuSvebT kanonebSi raime cvlilebas an gamonakliss vinmes sakuTrebis 

mimarT: marTlac rom, qveynis uzenaesma xelisuflebam ar unda dauSvas 
jurium regalium (samefo uflebebis) sababiT an nebismieri sxva sababiT, miiTvi-

sos moqalaqis sakuTreba rogorc mTlianad, ise nawilobriv. amitom pativs 

vcemT, uzrunvelvyofT da vadasturebT pirad usafrTxoebasa da kanonier 

mflobelobaSi arsebul mTel sakuTrebas, rogorc sazogadoebis namdvil 
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kavSirs, rogorc samoqalaqo Tavisuflebis Tvalis Cins da gvsurs momaval-

Sic pativi vceT, SevinarCunoT da davicvaT isini, rogorc aseTi.

Tavadobas Cven vaRiarebT Tavisuflebisa da am konstituciis mTavar dam-

cvelad. am konstituciis siwmindes vandobT nebismieri marTali, patrioti 

da wesieri Tavadis Rirsebas, xolo xangrZlivobas – mis sifxizles. is Cveni 

samSoblosa da Cveni Tavisuflebebis erTaderTi dacvaa.

III. qalaqebi da maTi mcxovreblebi

gvsurs, am seimze miRebuli kanoni, saxelwodebiT: „Cveni Tavisufali samefo 

qalaqebi Tanamegobrobis saxelmwifoebSi“,  sruli moculobiT SevinarCu-

noT da am konstituciis nawilad gamovacxadoT, vinaidan es aris kanoni, 

romelic aZlevs Tavisufal polonel Tavadobas axal, saimedo da efe-

qtur Zalas da daxmarebas, raTa daicvas Tavisi Tavisuflebebi da Seinar-

Cunos saerTo samSoblo.

 

IV. glexebi, miwaTmoqmedebi

rogorc samarTlianobis, ise qristianuli valdebulebidan, aseve, Cveni 

kargad gaazrebuli interesidan gamomdinare, kanonis dacvis qveS viRebT mi-

waTmoqmed xalxs, romelTa xelidanac moedineba qveynis simdidris yvelaze 

nayofieri wyaro da warmoadgens eris yvelaze did mosaxleobas da����������, Sesabam-

isad, qveynis udides Zalas da vadgenT: rom amieridan yvela Tavisufleba, 

koncesia da SeTanxmeba, romelsac miwis mesakuTreebi TavianTi mamulebis 

glexebTan avTenturad aformeben, miuxedavad imisa, es Tavisuflebebi, kon-

cesiebi da SeTanxmebebi gaformebulia jgufebTan Tu soflis calkeul 

mosaxlesTan, unda warmoadgendes saerTo da ormxriv valdebulebas aseT 

koncesiebsa da SeTanxmebebSi mocemuli pirobebis Sesabamisad da Sinaarsi 

eqvemdebarebodes erovnuli mTavrobis dacvas. miwaTmfloblis mier nebayo-

flobiT miRebuli aseTi SeTanxmebebi da maTgan gamomdinare valdebule-

bebi imdenad avaldebulebs ara mxolod mas, aramed mis memkvidreebsa da 

samarTalmemkvidreebsac, rom isini verasdros SeZleben maT TviTneburad 

Secvlas. meore mxriv, glexebi, miuxedavad maTi qonebisa, ver gavlen ne-

bayoflobiT dadebuli SeTanxmebebidan, miRebuli koncesiebidan da maTTan 

dakavSirebuli valdebulebebidan, garda am SeTanxmebebSi gaTvaliswinebuli 

wesisa da pirobebisa, romlebic, miuxedavad imisa, miRebulia mudmivad Tu 
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garkveuli vadiT, maTTvis mkacrad savaldebuloa. amrigad, Cven uzrun-

velvyofT miwis mesakuTreTa upiratesobas, rac glexebidan momdinareobs 

da vinaidan am qveynis mosaxleobis efeqtur zrdas vuwyobT xels, yvelas-

Tvis da TiToeulisTvis rogorc axalCamosulTaTvis, ise maTTvis, vinc 

samSoblo datova da axla ukan dabruneba surs, vacxadebT srul Tavisu-

flebas, radgan Tanamegobrobis qveynebSi yoveli axalCamosuli an ukan dab-

runebuli piri, rogorc ki polonur miwaze dadgams fexs, uzrunvelyofili 

iyos sruli TavisuflebiT, gamoiyenos Tavisi mrewveloba rogorc da sadac 

surs; iyos Tavisufali, dados SeTanxmebebi dasaxlebis, momsaxurebisa Tu 

procentebis Sesaxeb, rogorc da ra vadiTac surs; iyos Tavisufali, dasax-

ldes rogorc qalaqSi, ise soflad, darCes sacxovreblad poloneTSi an 

gadavides sacxovreblad nebismier qveyanaSi, sadac surs, im valdebulebebis 

SesrulebisTanave, romlebic nebayoflobiT aiRo.

 

V. mTavroba an saxelmwifo xelisuflebis gansazRvra

nebismieri Zalaufleba humanur sazogadoebaSi dasabams iRebs eris nebidan. 

samoqalaqo Tavisuflebis, sazogadoebrivi wesrigisa da Tanamegobrobis 

saxelmwifoebis erTianobis mudmivad SenarCunebis mizniT, polonuri eris 

saxelmwifos mmarTvelobis formas unda warmoadgendes da winamdebare 

kanonis Sesabamisad samudamod unda iyos sami xelisufleba, kerZod, 

sakanonmdeblo xelisufleba – Sekrebil mamulebSi; umaRlesi aRmsrule-

beli xelisufleba – mefe da saxelmwifo sabWo; da sasamarTlo xelisu-

fleba – am mizniT Seqmnili an Sesaqmneli sasamarTlo organoebi.

 

VI. seimi an sakanonmdeblo xelisufleba

seimi (didi seimi) unda Sedgebodes ori palatisgan – deputatTa palata 

(Izbę Poselską) da senatorTa palata (Izbę Senatorską), mefis TavmjdomareobiT.

deputatTa palata, rogorc eris suverenitetis gansaxiereba da sacavi, 

unda iyos sakanonmdeblo taZari; amitom, pirvel rigSi, yvela kanoni ganxi-

luli da miRebuli unda iqnes deputatTa palataSi da kerZod:

1) zogad kanonebTan mimarTebiT, anu sakonstitucio, samoqalaqo da sisx-

lis samarTlis kanonebi, aseve dadgenil gadasaxadebTan mimarTebiT. am 

sakiTxTa Soris pirvel rigSi ganixileba da gadawyvetilebebi miiReba im 
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winadadebebze, romlebic savoevodoebs, olqebsa da poviatebs gadaecema 

samefo taxtidan da palataSi instruqciebiT miiReba.

2) seimis dadgenilebebTan mimarTebiT, anu dadgenilebebi droebiTi ga-

dasaxadebis, monetis standartis, saxelmwifo sesxebis, Tavadobisa da sxva 

jildoebis, regularuli da gauTvaliswinebeli saxelmwifo xarjebis 

ganawilebis, omisa da mSvidobis, aliansisa da savaWro xelSekrulebebis 

saboloo ratificirebis, saerTaSoriso samarTalTan dakavSirebuli yve-

la diplomatiuri aqtisa da SeTanxmebis, aRmasrulebeli magistratis 

gauqmebisa da eris moTxovnilebebTan dakavSirebuli msgavsi sakiTxebis 

Sesaxeb. am sakiTxTa Soris pirvel rigSi unda idges winadadebebi, rom-

lebic samefo taxtidan gadaecema deputatTa palatas.

senatorTa palatis, romelsac Seadgenen episkoposebi, voevodebi, kastel-

anebi da ministrebi, mefis TavmjdomareobiT – romelsac ufleba aqvs 

erTxel misces xma, xolo xmaTa Tanabari raodenobis SemTxvevaSi, gadawyvi-

tos paritetis sakiTxi piradad an Tavisi azris gamoTqmiT – movaleobebia:

1) miiRos nebismieri kanoni, romelic deputatTa palataSi ganxilvis Sem-

deg dauyovnebliv unda gaegzavnos senats an SeaCeros is kanoniT gaT-

valiswinebuli xmaTa umravlesobiT eris mier Semdgom gansaxilvelad. 

kanoni miRebisTanave iZens siwmindis Zalas; xolo SeCereba SeaCerebs mis 

moqmedebas seimis momdevno regularul sxdomamde, sadac ganmeorebiTi 

Tanxmobis SemTxvevaSi miiReba senatis mier SeCerebuli kanoni; 

2) xmaTa umravlesobiT, deputatTa palatasTan erTad miiRos gadawyvetile-

bebi zemoaRniSnul sakiTxebze senatis dadgenilebebis Sesaxeb, romlebic 

deputatTa palatam dauyovnebliv unda gaugzavnos senats. kanonis Se-

sabamisad, palatebis gaerTianebul xmaTa umravlesoba unda iyos mam-

ulebis moTxovna da neba.

amasTan dakavSirebiT vitovebT uflebas, rom senatorebs da ministrebs 

ar hqondeT gadamwyveti xmis ufleba seimSi im sakiTxebTan mimarTebiT, 

romlebic exeba maT saqmianobas saxelmwifo sabWosa Tu komisiebSi, xolo 

aseT SemTxvevaSi isini isxdebian senatSi mxolod ganmartebebis misacemad 

seimis moTxovnisamebr. seimi yovelTvis mzad unda iyos; sakanonmdeblo 

da regularuli seimi unda daiwyos yovel or weliwadSi da gagrZeldes 

seimisTvis kanoniT dadgenili periodis ganmavlobaSi. sagangebo viTarebaSi 

mowveulma, mzadmyofma seimma unda miiRos gadawyvetileba mxolod im 
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sakiTxze, romlis gamoc is mowveuli iqna an misi mowvevis Semdeg warmo-

qmnil sagangebo viTarebaze. arcerTi kanoni ar SeiZleba gauqmdes imave 

regularul sxdomaze, romelzec is miRebuli iqna. seimi Sedgeba kanoniT 

gaTvaliswinebul pirTa raodenobiT rogorc deputatTa palataSi, ise 

senatorTa palataSi. Cven sazeimod vamtkicebT winamdebare seimis mier 

miRebul kanons seimikebis (regionuli seimebis) Sesaxeb samoqalaqo Tavisu-

flebis arsebiT safuZvlad.

vinaidan kanonmdebloba yvelas ar SeuZlia ganaxorcielos da amisTvis eri 

nebayoflobiT arCeul warmomadgenlebsa Tu deputatebs iyenebs, amitom 

vadgenT, rom seimikebSi arCeuli deputatebi, kanonmdeblobasa da eris 

saerTo moTxovnilebebSi, am konstituciis Sesabamisad, ganixilebian, ro-

gorc mTeli eris warmomadgenlebi, arian ra sacavni sayovelTao ndobisa.

yvelaferi da yvelgan unda gadawydes xmaTa umravlesobiT; amitom samu-

damod vauqmebT liberum vetos, nebismieri saxis konfederaciasa da kon-

federaciul seimebs, rac ewinaaRmdegeba winamdebare konstitucias, angrevs 

mTavrobas, anadgurebs sazogadoebas.

vcdilobT ra, erTi mxriv, xeli SevuSaloT Zaladobriv da xSir cvli-

lebebs erovnul konstituciaSi, meore mxriv, aranakleb mniSvnelovnad mi-

viCnevT misi srulyofis aucileblobas, roca zogad keTildReobaze misi 

gavlena gamoicdeba. amitom vadgenT, rom konstitucia unda gadaixedos da 

masSi Sesworebebi Sevides yovel 25 weliwadSi. amisTvis mowveuli seimi 

unda iyos riggareSe, specialur kanonSi gaTvaliswinebuli debulebebis 

Sesabamisad.

 

VII. mefe, aRmasrulebeli xelisufleba

yvelaze srulyofili mTavrobac ki ver iarsebebs efeqturi aRmasrule-

beli xelisuflebis gareSe. xalxTa bedniereba damokidebulia samarTlian 

kanonebze, kanonebis moqmedeba ki – maT Sesrulebaze. gamocdilebam sak-

marisad gvaswavla, rom mTavrobis am nawilis ugulebelyofam poloneTi 

yvela saxis ubedurebiT aavso. amitom, vutovebT ra Tavisufal polonel 

ers uflebamosilebas, TviTon miiRos Tavisi kanonebi da ganaxorcielos 

yvela aRmasrulebeli xelisuflebis zedamxedveloba, aseve, airCios mag-

istratebSi Tanamdebobis pirebi, amdenad, kanonebis umaRlesi aRsrulebis 
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uflebamosilebas vaniWebT mefes Tavis saxelmwifo sabWoSi, romelsac unda 

erqvas „kanonebis mcveli“ (straż).

aRmasrulebeli xelisufleba umkacresad valdebulia, daicvas da gan-

axorcielos kanonebi. is damoukideblad imoqmedebs, roca amis uflebas 

kanoni iZleva, roca is saWiroebs zedamxedvelobas, aRsrulebas an efeq-

tur daxmarebas. yvela magistrati valdebulia mas yovelTvis daemor-

Cilos; mas xelT vaZlevT Zalauflebas, aiZulos urCi da movaleobebis 

ugulebelmyofeli magistratebi, Seasrulon TavianTi movaleobebi.

aRmasrulebelma xelisuflebam arc unda miiRos da arc unda ganmartos 

kanonebi, ar unda daawesos aranairi mosakrebeli da gadasaxadi aravis sax-

eliT, ar unda aiRos saxelmwifo sesxebi, ar Secvalos seimis mier dadge-

nili saxazino Semosavlebis ganawileba, ar awarmoos omebi, ar dados zavi, 

traqtati an diplomatiuri aqti. is Tavisufalia, awarmoos mxolod Sida 

molaparakebebi ucxour samefo karebTan, aseve, miiRos droebiTi da drou-

li zomebi qveynis usafrTxoebisa da mSvidobisTvis; magram is valdebulia, 

amis Sesaxeb moaxsenos seimis momdevno sxdomaze.

Cven gvsurs da vadgenT, rom poloneTis samefo taxti yovelTvis iyos 

ojaxebis arCeviTi samefo taxti. mTavrobis damamxobelma, damRupveli in-

terregnumebis gamocdilebam, poloneTis miwaze mcxovrebi TiToeuli piris 

dacvis valdebulebam da ucxouri Zalauflebis gavlenis gzebis samu-

damo daluqvam; mudmivad gamefebuli ojaxebis dros Cveni qveynis yo-

fili sidiadisa da bednierebis xsovnam, ucxoelebis taxtisTvis swrafvis-

gan CamoSorebis, xolo gavleniani polonelebis erovnuli Tavisuflebis 

erTsulovnad dacvisken mowodebis aucileblobam, mowifuli fiqris Sem-

deg migvaniSna, rom poloneTis samefo taxti unda gadaeces memkvidreobis 

kanonis Sesabamisad. amdenad, vadgenT, rom Cveni RvTivkurTxeuli sicocx-

lis Semdeg poloneTSi unda imefos saqsoniis amJamindelma kurfiurstma. 

poloneTis momavali mefeebis dinastia unda daiwyos saqsoniis amJamind-

eli kurfiurstiT, romlis mamrobiTi sqesis STamomavlobisTvis de lumbis 
ganvsazRvravT polonur samefo taxts. samefo taxtze mama unda Caanacv-

los mmarTveli mefis ufrosma vaJma. xolo, Tu saqsoniis amJamindel 

kurfiursts ar eyoleba mamrobiTi sqesis STamomavali, maSin poloneTis 

samefo taxtis mamrobiT xazs daiwyebs Sekrebili mamulebis TanxmobiTa da 

kurfiurstis nebarTviT misi asulisTvis mis mier arCeuli meuRle. ami-

tom kurfiurstis asul princesa maria avgusta nepomusenasac vacxadebT 
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poloneTis infantad da amavdroulad polonel ers vutovebT uflebas, 

romelsac xandazmuloba ar gaaCnia, samefo taxtze airCios sxva gvari, 

pirvelis gadaSenebis Semdeg.

taxtze asvlisas yvela mefem unda dados fici RmerTisa da eris winaSe, 

rom daicavs winamdebare konstituciasa da pacta conventa-s (sayovelTao 

SeTanxmeba), romelic unda gaformdes saqsoniis amJamindel kurfiurstTan, 

rogorc  taxtis daniSnul memkvidresTan da romelic mas daavaldebulebs 

iseve, rogorc warsulSi dadebuli SeTanxmebebi.

mefis pirovneba wminda da xelSeuxebelia. vinaidan is Tavad arafers akeTebs, 

eris winaSec ar iqneba arafrisTvis pasuxismgebeli; is ar unda iyos av-

tokrati, aramed iyos eris mama da winamZRoli da swored aseTad miiCnevs 

da acxadebs mas kanoni da winamdebare konstitucia.

pacta conventa-Ti gaTvaliswinebuli Semosavlebi da momavalSi asarCevi 

kurfiurstisTvis am konstituciiT gansazRvruli prerogativebi xelSeuxe-

belia.

yvela saxelmwifo aqti, yvela tribunali, sasamarTlo da magistrati, 

yvela moneta da Stampi unda atarebdes mefis saxels. mefes, romelsac 

sikeTis keTebis Zalaufleba aqvs, unda hqondes sikvdilmisjilis Sewyalebis 

ufleba, garda saxelmwifo damnaSaveebisa. mefe qveynis SeiaraRebuli Za-

lebis umaRlesi mTavarsardalia omis dros da uflebamosilia daniSnos 

jarebis meTaurebi, Tumca amavdroulad itovebs uflebas, eris nebis Ses-

abamisad Secvalos isini. misi movaleoba aseve aris oficrebisa da Tanam-

debobis pirTa daniSvna qvemdebare kanonis debulebebis Sesabamisad, episkop-

osebisa da senatorebis daniSvna – am kanonis debulebebis Sesabamisad, aseve, 

ministrebis daniSvna aRmasrulebeli xelisuflebis umaRlesi Tanamdebobis 

pirebad.

saxelmwifo sabWos, romelsac mefe niSnavs kanonebis sazedamxedvelod, da-

sacavad da aRsasruleblad, Seadgenen:

1) primasi, rogorc polonuri samRvdeloebis xelmZRvaneli da aRzrda-

ganaTlebis komisiis Tavmjdomare. misi Canacvleba saxelmwifo sabWoSi 

SeuZlia pirvel episkoposs rangis Sesabamisad; magram arcerT maTgans ar 

SeuZlia dadgenilebebis xelmowera.

2) xuTi ministri, kerZod, policiis ministri, iusticiis ministri, omis 

ministri, xazinis ministri da sagareo saqmeTa ministri.
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3) ori mdivani, romelTagan erTi awarmoebs saxelmwifo sabWos oqms, xolo 

meore – sagareo saqmeTa oqms; orive gadamwyveti xmis uflebis gareSe.

taxtis memkvidres, Tu man miaRwia srulwlovanebas da konstituciaze 

daifica, SeuZlia daeswros saxelmwifo sabWos yvela sxdomas, magram xmis 

uflebis gareSe.

seimis marSali, romelic airCeva ori wlis vadiT, miekuTvneba saxelmwifo 

sabWoSi msxdom pirTa ricxvs, Tumca mis gadawyvetilebebSi monawileobis 

gareSe, magram mxolod imisTvis, rom moiwvios mza seimi Semdeg garemoebebSi: 

kerZod, im SemTxvevaSi, Tu is aRiarebs seimis mowvevis aucileblobas, xolo 

mefe uars acxadebs mis mowvevaze; maSin es marSali cirkularebs ugzavnis 

deputatebsa da senatorebs, riTac iwvevs maT da amavdroulad uTiTebs 

mowvevis mizezebs.

seimis mowvevis aucilebloba mxolod Semdeg SemTxvevebSi dgeba:

1) saerTaSoriso samarTalTan dakavSirebuli gadaudebeli aucileblobis 

SemTxvevaSi, gansakuTrebiT, mezoblad omis SemTxvevaSi.

2) revoluciis safrTxisas, Sida areulobebis SemTxvevaSi an magistratebs 

Soris konfliqtis SemTxvevaSi.

3) sayovelTao SimSilis aSkara safrTxis SemTxvevaSi.

4) mefis sikvdilis gamo samSoblos daoblebis SemTxvevaSi an mefis saSiSi 

avadmyofobis SemTxvevaSi.

saxelmwifo sabWos yvela gadawyvetileba unda ganixilon zemoaRniS-

nulma pirebma. yvela azris mosmenis Semdeg upiratesoba unda mieniWos 

mefis gadawyvetilebas, raTa kanonis aRsrulebaSi erTiani neba iyos. 

amitom saxelmwifo sabWos yvela gadawyvetileba unda atarebdes mefis 

saxels da mis sakuTar xelmoweras, magram mas xeli aseve unda moaweros 

saxelmwifo sabWoSi mjdomma erT-erTma ministrmac. ase xelmowerili, is 

Sesasruleblad savaldebuloa, xolo komisiebma Tu nebismierma aRmas-

rulebelma magistratma unda daicvan is, magram mxolod im sakiTxebTan 

mimarTebiT, romlebic pirdapir gamoricxuli ar aris winamdebare ka-

noniT. im SemTxvevaSi, Tu adgilis da xmis mqone arcerTma ministrma 

ar moisurva gadawyvetilebis xelmowera, mefem gadawyvetilebisgan Tavi 

unda Seikavos, xolo Tu is amas mainc daJinebiT moiTxovs, maSin am Sem-
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TxvevaSi seimis marSalma unda moiTxovos mza seimis mowveva, xolo Tu 

mefe gaaWianurebs mowvevas, maSin Tavad marSalma unda moiwvios is.

mefes yvela ministris daniSvnis ufleba aqvs; mas aseve ufleba aqvs TiToeuli 

maTgani gamoiZaxos saxelmwifo sabWoSi, mTavrobis administraciis TiToeu-

li departamentidan. saxelmwifo sabWoSi ministrTa gamoZaxeba xorcield-

eba ori wlis vadiT, mefis momdevno Tavisufali dadasturebis safuZvelze. 

saxelmwifo sabWoSi daniSnuli ministrebi ar SeiZleba Sediodnen romelime 

komisiis SemadgenlobaSi.

magram im SemTxvevaSi, Tu seimis orive palata xmaTa ori mesamedis umravle-

sobiT gadawyvets saxelmwifo sabWodan ministris gaZevebas an mis Tanamdebo-

bidan gadayenebas, mefe valdebulia, mis nacvlad dauyovnebliv daniSnos sxva.

vinaidan gvsurs, rom saxelmwifo sabWom, erovnuli kanonebis mcvelma, eris 

winaSe umkacresad agos pasuxi yoveli darRvevisTvis, amdenad vadgenT, rom 

Tu ministrebs kanonebis darRvevaSi daadanaSaulebs maTi qmedebebis Sem-

swavleli deputacia, maSin isini pasuxs ageben rogorc pirovnulad, ise 

qonebiT. yvela aseTi braldebis SemTxvevaSi, braldebul ministrebs Sekre-

bili mamulebi gadascemen seimis sasamarTlos, gaerTianebuli palatebis 

xmaTa martivi umravlesobiT, sadac isini samarTlianad daisjebian maTi 

danaSaulis Sesabamisad an udanaSaulobis damtkicebis SemTxvevaSi, gaTavi-

sufldebian braldebisa da sasjelisgan.

aRmasrulebeli xelisuflebis saTanadod ganxorcielebis mizniT Cven vqm-

niT calkeul komisiebs, romlebic dakavSirebulia saxelmwifo sabWosTan 

da valdebulia daeqvemdebaros mas. komisiebSi komisrebs, TavianTi mova-

leobebis Sesasruleblad da kanoniT dadgenili vadiT, irCevs seimi. es 

komisiebia:

1) aRzrda-ganaTlebis;

2) sapolicio;

3) omis;

4) xazinis komisia.

am seimze Seqmnili wesrigis savoevodo komisiebi, romlebic aseve eqvemde-

bareba saxelmwifo sabWos zedamxedvelobas, am ukanasknelis Zalauflebisa 

da TiToeulis movaleobebTan dakavSirebul gadawyvetilebebs iRebs zemox-

senebuli komisiebidan.
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VIII. sasamarTlo xelisufleba

sasamarTlo xelisuflebas ganaxorcielebs verc sakanonmdeblo xelisu-

fleba da verc mefe, aramed am mizniT Seqmnili da arCeuli magistratebi. 

is ise unda iyos dakavSirebuli adgilebTan, rom nebismierma adamianma ipo-

vos samarTali Tavis siaxloves, xolo damnaSave yvelgan xedavdes qveynis 

xelisuflebis SiSis momgvrel xels. amitom vadgenT:

1) pirveli instanciis sasamarTloebs TiToeuli savoevodosTvis, olqisa 

da poviatisTvis, romelTa mosamarTleebs irCevs seimikebi. pirveli in-

stanciis sasamarTloebi yovelTvis mzad da yuradRebiT unda iyvnen, 

raTa aRadginon samarTlianoba maTTvis, vinc amas saWiroebs. am sa-

samarTloebidan saapelacio saCivrebi waredgineba mTavar tribunalebs, 

romlebsac Seadgenen seimikebSi arCeuli pirebi. xolo es sasamarT-

loebi, rogorc pirveli, ise bolo instanciisa, iqneba regionuli sa-

samarTloebi, rogorc TavadobisTvis, ise miwaTmflobelTaTvis in causis 
juris et facti [samarTlebriv da faqtobriv sakiTxebSi] nebismier pirTan 

mimarTebiT.

2) Cven uzrunvelvyofT yvela qalaqis sasamarTlo iurisdiqcias axlandeli 

seimis Tavisufali samefo qalaqebis Sesaxeb kanonis Sesabamisad.

3) referendaruli sasamarTloebi unda Seiqmnas TiToeuli provinciisT-

vis, Tavisufali glexebis im saqmeebis gansaxilvelad, romlebic Zveli 

kanonebis Sesabamisad, eqvemdebareba am sasamarTloebs.

4) unda SenarCundes kancelariis [zadworne], asesoruli, relaciuri da 

kurlandiis sasamarTloebi.

5) aRmasrulebeli komisiebi axorcieleben sasamarTlos maT iurisdiqcias-

Tan dakavSirebul saqmeebze.

6) garda samoqalaqo da sisxlis samarTlis sasamarTloebisa, yvela mam-

ulisTvis unda Seiqmnas umaRlesi sasamarTlo, romelsac seimis sa-

samarTlo ewodeba da romelSic pirebs irCeven yoveli seimis gaxsnisas. 

am sasamarTlos eqvemdebareba erisa da mefis winaaRmdeg Cadenili da-

naSaulebi, aseve crimina status [saxelmwifo danaSaulebi].
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IX. regentoba

saxelmwifo sabWo aseve aris regenti, romelsac xelmZRvanelobs dedofali 

an, misi aryofnis SemTxvevaSi, primasi. regentoba SesaZlebelia ganxorciel-

des mxolod Semdeg sam SemTxvevaSi:

1) mefis arasrulwlovanebisas;

2) mudmivi fsiqikuri gaucxoebis gamomwvevi avadmyofobisas;

3) omis dros mefis tyved Cavardnis SemTxvevaSi.

arasrulwlovaneba SeiZleba gagrZeldes mxolod 18 wlamde, xolo mudmivi 

fsiqikuri gaucxoebis gamomwvev avadmyofobas gamoacxadebs mxolod mza 

seimi, orive palatis gaerTianebul xmaTa sami meoTxedis umravlesobiT. 

mza seimi gansazRvravs regenti ministrebis Tanmimdevrobas, xolo dedo-

fals aZlevs uflebamosilebas Seasrulos mefis movaleobebi. da roca 

mefe srulwlovani gaxdeba, pirvel SemTxvevaSi, xolo, meore SemTxvevaSi, 

srulad gamojanmrTeldeba da, mesame SemTxvevaSi, tyveobidan dabrundeba, 

regentebma mas unda warudginon angariSi regentobisas sakuTari saqmianobis 

Sesaxeb ise, rogorc es saxelmwifo sabWosac moeTxoveba da pasuxi agon eris 

winaSe sakuTari pirovnebiTa da qonebiT.

 

X. ufliswulebis aRzrda

mefis vaJebi, romlebic konstituciiT taxtis memkvidreebad arian gansaz-

Rvruli, warmoadgenen eris pirvel Svilebs; amitom maTTvis kargi aRzr-

da-ganaTlebis micema eris umTavresi sazrunavia, amavdroulad mSobelTa 

uflebebis Seulaxavad. Tu mTavrobas uZRveba mefe, maSin man Tavad, sax-

elmwifo sabWosTan da mamulebis mier ufliswulTa aRsazrdelad daniS-

nul zedamxedvelTan erTad, unda izrunos maT aRzrda-ganaTlebaze. xolo 

Tu mTavrobas uZRveba regenti, maSin is, zemoaRniSnul zedamxedvelebTan 

erTad, gauZRveba maT aRzrdas, magram orive SemTxvevaSi, ufliswulTa aR-

zrdis da ganviTarebis Sesaxeb angariSi yovel regularul seimze unda 

waradginos mamulebis mier daniSnulma zedamxedvelma. ganaTlebis komisia, 

Tavis mxriv, valdebulia, seims dasamtkiceblad warudginos ufliswulTa 

gakveTilebisa da aRzrdis gegma, raTa aRzrdis erTiani principebiT adri-

anad da mudmivad Cainergos religia da saTnoebis, mamulis, Tavisuflebisa 

da qveynis konstituciis siyvaruli momaval taxtis memkvidreTa sulSi.
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XI. erovnuli SeiaraRebuli Zalebi

eri valdebulia, daicvas Tavi Tavdasxmebisgan da SeinarCunos mTlianoba; 

amitom yvela moqalaqe unda iyos eris mTlianobisa da Tavisuflebis 

damcveli. jari sxva araferia, Tu ara SeiaraRebuli da mowesrigebuli 

Zala, Sedgenili eris saerTo Zalisgan. eri valdebulia daafasos da 

pativi sces Tavis jars, vinaidan is Tavis Tavs mxolod da mxolod 

eris dacvas uZRvnis, xolo jari valdebulia eris winaSe, rom daicvas 

sazRvrebi da saerTo mSvidoba, erTi sityviT, iyos misi yvelaze Zlieri 

damcavi fari. imisTvis, rom man Tavisi daniSnuleba mkacrad Seasrulos, 

is valdebulia, kanonis debulebebis Sesabamisad, mudmivad daemorCilos 

aRmasrulebel xelisuflebas da fici dados erisa da mefis winaSe, rom 

erTgulad emsaxureba maT da daicavs erovnul konstitucias. amrigad, 

erovnuli jari SeiZleba gamoyenebul iqnes qveynis zogadi TavdacvisTvis, 

cixe-simagreebis da sazRvrebis dasacavad an kanonis damxmared, Tu vinme 

ar daemorCileba mas.
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samarTlianoba*

arsi da mniSvneloba 

adamianebisa da erebis cxovrebaSi

vilhelm zaueri

4. samarTlianoba da pirovneba. produqtiuloba. obieqtivizmi. 

filosofiuri mdgomareoba

I. samarTlianoba xSirad aRiwereba rogorc pirovnebis pativiscema, ro
gorc mopyroba sayovelTao adamianuri Rirsebis Sesabamisad. samarTli

anobis aseTi ganmarteba ufro popularulia liberalur samyarosa da 
cxovrebiseul principebSi, maSin roca socialisturi azrovneba, ro
gorc Cans, ufro met aqcents akeTebs Temze. Tumca, ufro detaluri Ses
wavlisas aRmoCndeba, rom ar arsebobs samarTlianobis cnebis aseTi msof
lmxedvelobiTi an Tundac politikuri winaaRmdegoba, iseve rogorc 
mTlianobaSi pirovneba da Temi konfliqtSi ar unda Sevidnen. namdvili, 
faseulobaze orientirebuli Temi aRiarebs pirovnebis Rirsebas da zRu
davs mas mxolod imdenad, ramdenadac amas Temis interesi moiTxovs, rad
gan Temis yvela wevrma Tanabari msxverpli unda gaiRos Temis sasikeTod. 
meore mxriv, individualur pirovnebas Tavis Sesavsebad da efeqturobis
Tvis sWirdeba Temi; TiToeuli adamiani araferia sxva adamianebTan kavSi
ris gareSe. individis TemTan urTierTobaSi mxolod xarisxsa da grada
cias SeiZleba hqondes mniSvneloba.

Tu samarTlianoba ganisazRvreba uSualod pirovnebis pativiscemis Sesa
bamisad, maSin imTaviTve Cndeba kiTxva, pirovnebis romeli elementebi un
da iyos gadamwyveti SefasebisTvis; da pasuxi SeiZleba iyos mxolod erTi: 
individis mier TemSi Setanili faseulobebi. garegani da SemTxveviTi ram 
adamianSi, cxadia, samarTlianobasTan arafer SuaSia. pirovneba Sedgeni
li sididea da, rogorc Sefasebis obieqti, saWiroebs Semdgom dayofas da 

* 	 dasawyisi ixileT Jurnalis pirvel nomerSi.
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gansazRvras. zemoT (2) safuZvlad miRebuli iqna produqtiuloba (wvli

li); cxadia, samarTlianobisTvis is umniSvnelovanesi obieqti da sazomia. 
Tumca, arsebobs pirovnebis sxva elementebi, romlebic kiTxvis niSnis qveS 
dgeba da isini saWiroebs detalur ganxilvas qvemoT, raTa samarTlianoba 
araswori gansjisgan Sors darCes. da aq SeiZleba sxvadasxva Sedegebamde 
mivideT, zemoT (3) gansxvavebuli sxvadasxva Temis mixedviT.

pirovneba Sedgeba sxeulisa da sulisgan, xolo es ukanaskneli vlinde

ba survilSi, grZnobaSi, azrovnebasa da moqmedebaSi. bunebrivi (biolo

giuri) individualuroba rCeba samarTlianobis Sefasebis miRma; socia
luri pirovneba, upirveles yovlisa, vlindeba saqmianobaSi socialuri 
cxovrebis farglebSi, Zalisa da faseulobebisken swrafvaSi socialu

rad mniSvnelovani miznebisa da faseulobebis mimarTulebis gzaze. amis 
Sesabamisad, adamianis produqtiuloba marTlac wina planze dgas. mag
ram aris Tu ara samarTliani, Tu gadawyvetis uflebas miscemT mxolod 
realur Sesrulebas, SesaZloa, garegan warmatebas? warmatebul gare 
urTierTobebs xom ar efuZneba is xSirad, adamianis nebisa da Rirsebis
gan damoukideblad. amis sapirispirod dgas kantis Sexeduleba: upirobo 
sikeTed Cven miviCnevT mxolod keTil nebas. magram SeiZleba Tu ara amas 
mimarTon moswavlem, gamocdis kandidatma, sajaro moxelem, saxelmwifo 
moRvawem, roca maT Tan sdevT warumatebloba, xolo warmateba ar modis? 
magram, nuTu rTuli ar aris warmatebisTvis gadawyvetis uflebis micema, 
roca saukeTesod ganwyobil adamians sakuTari gegmebis ganxorcieleba

Si Semaferxebeli garemoebebi uSlis xels, rogoricaa, avadmyofoba, omi, 
sikvdili? sad aris samarTliani gadawyvetileba?

am sakamaTo sakiTxebis fuTidan gamosavali mxolod im SemTxvevaSi moi
Zebneba, Tu davfiqrdebiT sxvadasxva socialur situaciasa da amocanaze 
da, Sesabamisad, ufro axlos ganvsazRvravT Sefasebis sagans. Sefasebas 
eqvemdebareba, zogadad, pirovnebis saqmianoba, faseulobebisken swrafva 
(neba da qmedebebi xelsayreli Sedegis misaRebad) misi bunebrivi, socia
luri, ekonomikuri da kulturuli garemos gaTvaliswinebiT. am grZel 
jaWvSi, nebidan produqtiulobamde da Sesrulebidan warmatebamde, Sefa
sebis fokusi sxvadasxvagvarad unda ganlagdes, gadasaWreli amocanis, 
Temisa da sxva socialuri urTierTobis mixedviT, romelSic Sesafasebe
li adamiani imyofeba. Tu samarTliani moraluri RirebulebiTi Sefase
baa gasakeTebeli, magaliTad, skolis an saeklesio swavlebaSi, ojaxSi an 
megobrobaSi, maSin, kantis Tanaxmad, upirveles yovlisa (Tumca ara yo

velTvis eqskluziurad), fasdeba neba. am SemTxvevaSi amboben: mas xom sa
ukeTeso undoda, Tundac Secdoma dauSva, SeeSala an ar gaumarTla; mag
ram misi patiosani ganzraxva samarTlianad imsaxurebs aRiarebas. Tumca, 
aseTi mosazrebebi ar aris gamarTlebuli wmindad socialur sakiTxeb
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Si, magaliTad, rodesac saqme exeba studentis an gamosacdeli piris, an 
dasasaqmeblad an dasawinaureblad SeTavazebuli specialistis Sefase
bas. aseT SemTxvevebSi SeiZleba usamarTloba iyos, kargi ganzraxvebisT

vis upiratesobis miniWeba WeSmaritad wesier SesrulebasTan SedarebiT, 
romelic miiRweva didi Zalisxmevisa da mondomebis gareSe, mxolod Se
saniSnavi unarebis safuZvelze. Tumca, kiTxvam, aris Tu ara mosalodne

li xelsayreli gare warmateba wesieri Sesrulebis Sedegi, SeiZleba aq 
naklebi roli iTamaSos. amgvarad, moswavle, damwyebi specialisti iRebs 
kargi moswrebis atestats, maSinac ki, Tu mas Tavisi codnis gamoyeneba ar 
SeuZlia araxelsayreli garemoebebis gamo, gadatvirTvis an avadmyofo
bis, an ekonomikuri sirTuleebis gamo. xelovanis an mecnieris wesieri na
muSevari imsaxurebs karg kritikas, miuxedavad imisa, rom misi Sesruleba 
an gayidva Znelia.

magram aris aseve kulturuli amocanebi da socialuri urTierTobebi, 
sadac faseulobas gansazRvravs mxolod gare warmateba. samarTlianad 
gansjian, rodesac eqimze amboben: operaciam warmatebiT Caiara, magram 
pacienti gardaicvala. an maRali Tanamdebobis pirze: kargi dadgenile

baa, magram epidemiam ifeTqa. an leqtorze: Seswavlili leqciaa, magram 
swavlebis niWis ar aqvs. an saxelmwifo moRvaweze: SesaniSnavad dagegma 
mSvidoba, magram omi Tavidan ver aicila. an sardalze: ostaturi taq
tikaa, magram mteri ver SeaCera. gavixsenoT, rom mmarTvelma, romelsac 
surda, misTvis ewodebinaT da uwodes kidec „mSvidobis mTavari“, swo
red amitom ver SeZlo samxedro konfliqtebis Tavidan acileba. isto
rikosi afasebs mas warmatebis mixedviT, magram samarTlianad amatebs: 
„wmindad adamianuri TvalsazrisiT“ an „piradi TvalsazrisiT“, an „xasi
aTobrivad“ is unaklo iyo. amrigad, kanosaSi momnaniebeli hainrix IV im
saxurebs qeba-didebas Tavisi politikuri windaxedulobis gamo. xolo 
germaniis, albaT, yvelaze niWier mefes, fridrix II-s, germaniis imperiis 
mesaflaves uwodeben. zogjer gadamwyveti faqtoria mosalodneli war
mateba. literaturis istoriaSi qeba-didebas uZRvnian adamianebis upir
veles mniSvnelobas, roca maTi adreuli gardacvaleba xels uSlis maT 
momdevno Semoqmedebasa da maTi genialuri pirovnebis ganviTarebas; ga
ixseneT hainrix fon klaisti, novalisi, holderlini, mocarti, Suber
ti. meore mxriv, maTi mniSvneloba garkveulwilad mcirdeba, rodesac 
adreuli SesaniSnavi warmatebebis Semdeg, miuxedavad maTi xangrZlivi 
cxovrebisa, isini Sordebian SemoqmedebiTobas, rac (maTi cxovrebise

uli Sromis dakninebis gareSe) gvaxsenebs Selings, Sopenhauers, gril

parcers, rosinis. zogadad, SeiZleba iTqvas: gadamwyveti mniSvneloba 
aqvs ara mxolod Sesrulebas, aramed SesrulebisTvis mzadyofnas, aram
xolod faseulobebis Seqmnas, aramed faseulobebis Seqmnis garantias. 
rac ufro araxelsayreli garemo pirobebia da rac ufro Zlieria gare 
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winaaRmdegoba, miT ufro izrdeba pirovnebis Rirebuleba. am mimarTe

biT maRal da umaRles rangs ikaveben fridrix II Staufeni, Sileri, beT

hoveni, rixard vagneri.

zemoaRniSnulis gaTvaliswinebiT, SeiZleba gadavixaroT iqiTken, rom 
marTlmsajuleba mokled ganvsazRvroT rogorc „pirovnebis Sefaseba“ 
an „pirovnebasTan mopyroba“, rac Seesabameba farTod gavrcelebul Ta

namedrove Sexedulebas. amgvarad, bolo aTwleulebSi pirovnebis fsiqo
logiuri da anTropologiuri kvlevis gaRrmavebis Semdeg sisxlis samar
Tlis marTlmsajulebaSi moiTxoveba, rom calkeuli samarTaldarRve

vis miRma ufro metad iqnes gaTvaliswinebuli damnaSavis pirovneba, vid
re manamde da ise iqnes gamotanili ganaCeni; isjeba ara danaSauli, aramed 
damnaSave; sworad iqna aRiarebuli, rom calkeuli qmedeba unda gavigoT 
rogorc mxolod pirovnebis produqti da rom erTsa da imave qmedebas, ma
galiTad, wvrilman qurdobas, sruliad sxva wona aqvs im SemTxvevaSi, Tu 
is Caidina manamde udanaSaulo SemTxveviTma damnaSavem, vidre maSin, ro
ca is Cadenilia mravalgzis nasamarTlevi recidivistis mier. Sesabami
sad, samarTlianoba moiTxovs gansxvavebul sasjels erTi da imave qmede
bisTvis, gamomdinare adamianTa gansxvavebulobidan. Tumca, ZiriTadad, 
samarTlianobis moTxovnebis Sesabamisad, yovelTvis fasdeba mxolod 
danaSauli, romelic mxolod vlindeba simZimis sxvadasxva xarisxiT Cam
denis pirovnuli Rirebulebis Sesabamisad; winaaRmdeg SemTxvevaSi, roca 
damnaSave axal danaSauls Caidenda, isev da isev erTi da igive pirovnebis 
dasja mogviwevda. wvrilmani gadacdomebis, Seuracxyofebis, barSi Cxu
bisa da a.S. umetes SemTxvevebSi Zalian Sors wagviyvanda yovel jerze pi
rovnebis kvleva, rasac SesaZloa aqcenti gadaetana ufro metad dasjad 
gadacdomebze, xasiaTis manamde ucnobi defeqtebis SemTxvevaSi. amitom 
pirovnebis kvlevas, rac Tavis Tavad sasurvelia, aqvs sazRvrebi. analizi 
mxolod imdenad unda gafarTovdes, ramdenadac amas Sesabamisi konkre
tuli amocana moiTxovs samarTliani ganaCenis gamosatanad. aq ki vxedavT, 
ramdenad arasworia mecnierebis (fsiqologiis) erT dargSi miRebuli 

codnis pirdapir gadatana meoreSi. samarTlianobis standarti ucv

leli rCeba: pirovnebis kvleva Sesrulebis mixedviT (produqtiuloba) 

konkretuli amocanis farglebSi.

meore mxriv, aqcenti pirovnebaze aucilebelia imisTvis, rom Tavidan iq
nes acilebuli araswori gansja, romelic koleqtivizmis epoqam moitana 
da romelmac moralisa da samarTlebrivi doqtrinis pirovnebisken mi
marTul sferoebzec gavrcelda: Seiqmna koleqtiuri danaSaulis cneba 
da miCneuli iqna, rom sxva, piradad udanaSaulo adamianebic unda dasji

liyvnen calkeuli pirebis danaSaulisTvis. amgvarad, mTeli Temi unda 
dasjiliyo Tavisi liderebis danaSaulis gamo, mTeli eri – diqtatoris 
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borotmoqmedebebi gamo, omis udanaSaulo tyveebi – omis sisastikeebis ga
mo. or msoflio omSi damarcxebuli germaneli xalxi samarTlianad ewi
naaRmdegeboda nebismieri ucxo danaSaulis aRiarebas, maT Soris, omis 
dawyebisa. Tanamedrove saerTaSoriso samarTalSi safuZvlianad gadai
xeda mZevlebis arsi.

safuZvliani SeSfoTeba SeiZleba gamoixatos samarTlianobis pirovne
basTan kavSiris mimarT. qalRmerT iusticias usafuZvlod ara aqvs Tvale

bi axveuli: man Tavisi gadawyvetileba mkacrad obieqturad unda miiRos, 
pirovnebis Rirsebis miRma. Tumca, es xels ar uSlis, piriqiT, moiTxovs 
saqmis ganxilvas individualuri xasiaTisa da, upirveles yovlisa, pira
di urTierTobebis gaTvaliswinebiT; aseTi „obieqturi“ damokidebule

ba iZleva samarTlianobisTvis saWiro ganzogadebis saSualebas, xolo 
es aseve moicavs pirovnebis mimarT empaTias. pirovnuli ganxiluli unda 
iqnes mxolod obieqturis farglebSi. unda gamoiricxos mxolod subi
eqturi interesebi, wmindad pirovnuli ganwyobebi da motivebi; mkacrad 
dauSvebelia erTi piris, pirTa jgufis an partiis, an klasis meoresTan 
upiratesobaSi dayeneba, an Sesafasebeli piris raime gansakuTrebuli 
mdgomareobis da misgan gamomdinare Sedegebis, mosalodneli sargeblis 
an naklovanebis gaTvaliswineba. es mkacri obieqturoba da obieqtivizmi 
Seadgens „moralur xerxemals“, romelic araviTar SemTxvevaSi ar aris 
Tandayolili, aramed miiReba varjiSiT, gamocdilebiTa da TviTdiscip

liniT, raTa „mosamarTlis“, rogorc „samarTlianobis mcvelis“ Rirse
uli wodeba namdvilad damsaxurebuli iqnes. mosamarTlis axalgazrda 
damxmarisTvis yovelTvis advili ar aris ganxilvebis dros Tavmjdoma

re mosamarTlis winaaRmdeg misces xma, romelic masze mogvianebiT sim
wifisa da iuridiuli gamocdilebis mowmobas gascems da amiT saboloo 
gadawyvetilebas iRebs mis dasaqmebasa da dawinaurebaze; Tumca, WeSma
riti zemdgomi mosamarTleebi xedaven da uaryofen mliqvnelobasa da 
TvalTmaqcobas da gacilebiT metad Tavad wmindad „obieqturad“ gansji

an, magram maT yovelTvis ar gaaCniaT aucilebeli TviTkritikuli dis
tancia TavianT sakuTar, kargad dasabuTebul pirad SexedulebebTan da 
Rrmad gaJRenTili arian sakuTari gansjis samarTlianobiT, romelsac, 
rogorc axla xedaven, eWvqveS ayenebs savaraudod gamoucdeli axalbeda. 
Tu amasTan erTad is aranair miTiTebas ar eqvemdebareba, aSkaraa misi ji

utad da uwvrTnelad gamocxadeba, rac aWianurebs ganxilvas, axangrZli

vebs Sexvedras ganmeorebis SemTxvevaSi da SeuZlia yvela saqmis CaSla. 
mosamarTlisTvis aseTi arc Tu ise iSviaTi SemTxvevebi aCvenebs, Tu ras 
niSnavs moTxovna „mkacri obieqtivizmi pirovnebis Rirsebis gaTvaliswi

nebis gareSe.“ roca radbruxi aRniSnavs, rom raixis iusticiis saminis
tros xelmZRvanelobis dros (1923) SeniSna, rom sityvas „obieqtivizmi“ 
saministros moxeleebi imdenad xSirad iyenebdnen, es mxolod da mxolod 
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sasixaruloa, rom isini am umaRles princips iyenebdnen da amiT aSkarad 
surdaT partiuli mosazrebebis gamoricxva. dae, ara mxolod yovelma 
mosamarTlem gansajos da imoqmedos „obieqturad“, rac, sabednierod ise
dac TavisTavad cxadia, aramed yovelma adamianma; TiToeuli unda idges 
samarTlianobis sadarajoze, Tundac ar iyos saxelmwifos mier „daniS
nuli“ samarTlianobis mcveli. „mowodeba“ TiToeuli adamianis mimarTaa.

pirovnuli, mxolod pirovnuli unda daeqvemdebaros obieqturobas.   
mxolod maSin gaxdeba piri pirovneba (antiTeza, romelsac kantma xazi 

gausva cnobil daskvnaSi „praqtikuli gonebis kritika“!) swored am 
TvalsazrisiT unda gavigoT hegelis moTxovna: „gaxdi adamiani“. da ana
logiurad, goeTes ase Camoyalibebuli ideali, romelic aseve advilad 
SeiZleba arasworad gavigoT: „udidesi bedniereba aris adamianis pirov
neba“. liberalur epoqaSi miT ufro aucilebelia obieqturobis xazgas
ma, radgan SeiZleba Semoiparos rwmena, rom pirovneba da misi Tavisufle

ba aris umaRlesi principi, romliTac unda ixelmZRvanelos saxelmwifo 
sikeTem, saerTo sikeTem da samarTlianobam. aseTi principi orTqldeba, 
roca masebi individualizms, pirad interesebs, egoizms mimarTaven. 

II. piris gandideba SeiZleba sxvadasxva formiT gamoixatos, romelic 
rangobrivad Semdegnairadaa agebuli: pativi, dideba da ukvdaveba; maT Za
la aqvT mxolod samarTlianobis, rogorc Temis umaRlesi faseulobis 
farglebSi. pativi socialuri statusia, romelic TemSi marTla uax

lovdeba mis wevrTa Rirebulebis (Rirebulebebis Setana da Rirebu

lebebis garantia) dones (anu ara mxolod viTom, maTi gare reputaciis 

mixedviT! es iqneboda garegnuli, magram usamarTlo pativi). dideba niS
navs pativis umaRles xarisxs, gansakuTrebiT STamomavlobasa da istori
aSi. ukvdaveba agrZelebs adamianis namdvil Rirebulebas maradisobaSi, 
maradiuli faseulobebis samefoSi, rogorc Rirebuli monadebis matare
beli sxva maradiuli arsebebis TemSi („zeciuri jarebis“ wreSi). adamiani 
(„piri“, „individi“, „bunebrivi cocxali arseba“) Sedis am sam TemSi, jer 
rogorc „socialuri pirovneba“ (pativis matarebeli), Semdeg rogorc 
„istoriuli sidiade“ („cnobili pirovneba“), bolos rogorc „maradiuli 
arseba“ („ukvdavi suli“).

Tu axla aq warmodgenili ZiriTadi Sexedulebidan gamovitanT daskv
nas, maSin mokled SegviZlia vTqvaT: samive wodeba SeiZleba uaryofili 
iqnes adamianisTvis, bunebrivi arsebisTvis, pirveli ori – rogorc sa
marTlianad, ise usamarTlod, mesame – mxolod samarTlianad. Temebis, 
saxelmwifos, sazogadoebis, formaluri samarTlisa da sazogadoeb
rivi azris tribunalis winaSe SeiZleba adamiani samarTlianad an usa
marTlod Seafason (kanonis ideis gagebiT), kerZod, an misi realuri 
movaleobis Sesrulebisa da valdebulebebis Sesrulebis Sesabamisad, 
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an miuxedavad misi realuri sapatio Rirebulebisa, romelic xan Zalian 
maRalia, xanac Zalian dabali, xolo es ukanaskneli ki, rogorc gamoc
dileba aCvenebs, ufro xSiria, vinaidan Zvirfasi axloblebi midrekili 
arian misi Rirebulebis damcirebisken, raTa sakuTari Tavi karg reputa
ciaSi moaqcion; zogma icis, Tu rogor gamoiyenos Tavis sasargeblod 
sazogadoebrivi azri da oficialuri organoebic ki, Tavisi damsaxure
bis miRma („trabaxebi“, „matyuarebi“, romlebic, sxvaTa Soris, kulturis 
yvela sferoSi da yvela profesiul wreSi arseboben). usamarTlo gan
sja marTlac Zalian xSiria socialur cxovrebaSi (SesaZleblobebis 

SerCeva mocemulia qvemoT I 7,11, II 4,5,15). – ufro mousyidvelia ukve STa
momavloba, radgan meti araferia saSiSi da dasakninebeli, gansakuTre

biT ki, „istoriis tribunali“; Tumca, gansxvaveba isaa, rom aq bevrad uf
ro mkacri gansja gamoiyeneba, radgan ar arsebobs mogeba da upirveles 
yovlisa, araviTari sapirispiro Rirebuleba. istoriul diadTa wre Za
lian, Zalian mcirea. magram aqac Zalian xSirad xdeba usamarTloba, ma
galiTad, wodebis „didi“ miniWebisas; Zveli istoria ufro guluxvi iyo; 
rac ufro metad miviwevT win, Tanamedroveobisken, miT ufro Zunwi xdeba 
istoria. hoencolernebis dinastiis mefe fridrix II-m mainc miiRo es wo
deba; magram gakvirvebas iwvevs is faqti, rom hoenStaufenebidan istori
am arcerTi ar airCia. bolosdabolos, ramdenad mousyidvelia istoria, 
cxadyofs vilhelm II-is mcdelobis uaryofa, Tavisi babua, Zlevamosili 
imperatori vilhelm I, istoriaSi „didis“ wodebiT Seeyvana. magram isto
riis usamarTlo gansja aseve didxans rCeba, sakamaTo pirovnebebs miRma, 
rogoricaa, frankTa zemoT moxseniebuli imperatorebi ‒ hainrix IV da 
fridrix II Staufeni, aseve im adamianTa miRma, romlebic udavod mniSv
nelovania Tavis mxriv da romlebic eqvemdebarebian sxvadasxva Rirebu
lebiT Sefasebas istorikosis Tvalsazrisis da mixedviT, rogoricaa, 
napoleoni da bismarki. – mousyidveli da samarTliania mxolod RvTae

bis ganaCeni ideaSi; samarTlianobis ideas iq Tavisi adgili aqvs. magram 
es SeewinaaRmdegeboda religiis gacxadebul swavlebas, rom adamianis 
mxolod Rirebuli nawili monawileobs ukvdavebaSi; ukvdavia mxolod 
Rirebuli monadis matarebeli. faseulobis Teoriis TvalsazrisiT, 
uazrobad Cans mzakvari damnaSavisa da moraluri naZiralas am maxasi
aTebliT maradisobaSi Seyvana da usamarTlobad Cans misTvis codvebis 
miteveba winaswar, misi mxridan yovelgvari qmedebis gareSe (am Sexedu
lebas emxroba kantic, ix. II 7 qvemoT).

Tu ganvagrZobT azrTa zemoaRniSnul Tanmimdevrobas, maSin SegviZlia 
SevajamoT: pirovnebis gandideba gamarTlebulia mxolod imdenad, ram
denadac misgan obieqturi gamomdinareobs; es obieqturi aris is, rac See
sabameba samarTlianobas. meore mxriv, nebismieri mniSvnelovani obieqti
vizmi, romelic moqmedebs cxovrebaSi, ukavSirdeba pirovnebebs, rogorc 
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maTSi gansaxierebul Rirebulebebis cocxal matareblebs, winaaRmdeg 
SemTxvevaSi yvelaferi xisti da usicocxloa. Rirebuli monadebis cneba 
Tavis TavSi aerTianebs pirovnebas da obieqtivizms.

samarTlianobis arasakmaris ganmartebas uamrav saeWvo kiTxvamde mivya
varT, romelic gadauWrelad miiCneva, yovel SemTxvevaSi, mxolod samarT
lianobis principis meSveobiT gadauWrelad, romelic xSirad mohyavT sa
marTlianobis ideis, rogorc umaRlesi principis winaaRmdeg. samarTli

anoba SecdomiT ganisazRvreba ara TanasworobiTa da produqtiulobiT, 
aramed TanasworobiTa da gasaWiriT; da aqedan daskvna: Tu adamiani an eri 
ufro gaWirvebulia, magaliTad, fizikuri an gonebrivi produqtiulobis 
sisustis an ekonomikuri sirTulis gamo (bunebrivi resursebis, sakvebis, 
saTbobi masalebis, sacxovreblis nakleboba), maSin gaWirvebulma nawil

ma, Sesabamisad, unda miiRos meti, vidre mdidarma da uzrunvelyofilma. 
aqedan gamomdinareobs daskvna, rom marTlwesrigi (keTildReoba) ar Se
iZleba iyos orientirebuli Tanasworobaze; vinaidan, Tu xelmisawvdomia 
puris an qvanaxSiris mxolod mcire raodenoba, maSin upiratesoba unda 
mieniWos gaWirvebuls, amavdroulad usamarTlo iqneboda bednieri mesa
kuTrisTvis im saWiroebebis Tanabari wilis gamoyofa, romelTa gareSec 
is axerxebs cxovrebas, xolo RaribebisTvis ki sakmarisi ar aris. Tumca, 
aqedan Cans, rom samarTlianoba unda efuZnebodes ara Tanasworobas, ara
med saerTo sikeTes; Temis SigniT arsebuli sikeTe Tanazomierad unda ga
danawildes ise, rom daakmayofilos Temis wevrebis sasicocxlo intere
sebi da saWiroebebi. sociologiuri TvalsazrisiT, samarTlianobis idea 
aseve unda iTvaliswinebdes socialur, anu ekonomikur situacias. magram, 
ra Tqma unda, aravin ar unda amtkicebdes, rom misi saWiroebebis, fiziku
ri konstituciis, gonebrivi SesaZleblobebis Sesabamisad, is sxvaze mets 
iTxovs, magaliTad, fufunebis ZviradRirebul saSualebebs, Zvirfas wig
nebs, maRalmxatvrul siamovnebebs; es winaaRmdegobaSi iqneboda Temis ide
asTan, xolo saerTo sikeTe ver moiTmenda cxovrebiseuli sikeTeebis aseT 
araTanabar ganawilebas. cxadia, es damokidebulia produqtiulobaze; Tu 
profesiul jgufs, magaliTad, bunebismetyvelTa wres (qimiur an fizikur 
instituts) esaWiroeba didi Tanxa, maSin samarTlianobam SeiZleba ukarna
xos, rom mecnierebis sxva dargma, magaliTad, arqeologiam, ukana planze 
unda gadainacvlos saWiroebis dros, radgan saerTo sikeTe am momentis
Tvis ufro metad dainteresebulia sabunebismetyvelo mecnierebebis sfe
roSi Rirebuli miRwevebiT. calkeul SemTxvevebSi, sazRvris gavleba Se
iZleba iyos rTuli da arausafrTxo; magram produqtiulobisa da saerTo 
sikeTis principi miT ufro aSkara xdeba. calkeul pirTa an jgufTa gasa
Wiri unda iqnes gaTvaliswinebuli mxolod faqtobrivad da ara TavisTa
vad, aramed mxolod sxva maxasiaTeblebTan erTad. aseve aucilebelia ga
saWiris mizezebis gansazRvra; Tu is gamowveulia umuSevrobiT samsaxuris 
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SesaZleblobis SemTxvevaSi an energiis naklebobiT, Zalebis arasakmarisi 
gamoyenebiT, Zalebis araswori ganawilebiT an arsebuli sikeTeebis ara
miznobrivi gamoyenebiT, maSin es gasaWirSi myofis bralia; amasTan erTad, 
am dros mis daxmarebas maRali asignebebiT antisocialuri da arapedago
giuri efeqti eqneboda. sruliad araswori iqneboda axla qvelmoqmedeba

ze miTiTeba viTomda moyvasis siyvarulis socialuri an moraluri mize
zebiT; samarTlianoba gvipasuxebda: Tavad daexmare sakuTar Tavs; imuSave 
da miaRwie raimes; iyavi pirovneba (hegeli); gaxdi mniSvnelovani. da mainc, 
meore mxriv: moiSore mxolod pirovnuli, iyavi funqciuri, universaluri, 
maradiuli1. –  

awmyosa da axlo warsulis filosofiur tendenciebs Soris gagebis am 
wresTan yvelaze axlos aris RirebulebaTa filosofia, romelic sxva
dasxva meTodologiuri gzebiT viTardeboda: kantsa da fixteze dafuZ
nebuli logikur-epistemologiuri tendenciis mixedviT, gansakuTrebiT 
vindelbandis, rikertis (System der Philosophie I 1921) da miunsterbergis 
(Philosophie der Werte 1908) mier; lotcesa (Mikrokosmos 1856/64) da nicSeze 
dafuZnebuli cxovrebisa da kulturis Tanamedrove filosofiis eTiku

ri da kulturul-Teoriuli tendenciis mixedviT (Nachw. in m. Syst. d. RSoz. 
1949. § 36, S. 365 ff.). gansakuTrebuli mimarTuleba, romelic axlos aris 
cxovrebis filosofiasTan, aris e. huserlis mier STagonebuli fenome
nologia: Scheler, der Formalismus in der Ethik und die materiale Wertethik (1913/6) 
tendenciiT (am wignis msgavsad), gaafarToos kantis formaluri eTika 
Sinaarsiani faseulobaTa TeoriiT.

awmyosTvis damaxasiaTebelia formebidan da kanonebidan Semobruneba 
yofierebasa da realobaze (ontologia); amrigad, neokantianur-kritikuli 
sawyisi Nicolai Hartmann, Ethik 1926 (1935), zur Grundlegung der Ontologie 1935 
(1941). uiliam Sterni cdilobs Seqmnas RirebulebaTa filosofia, amo
dis ra pirovnebisa da sagnis fundamenturi antiTezidan (Person und Sac
he Bd 3, 1924); Tumca, zemoaRniSnulisgan gansxvavebiT, is mniSvnelobas 
aniWebs mxolod pirovnebas, rogorc mizandasaxul erTeuls da ara sa
gans, rogorc umizno, meqanikur agregats. egzistencialuri filosofia 
(Heidegger, Sein und Zeit 1927) aseve subieqturia imdenad, ramdenadac samya
ros suraTis agebis sawyis wertils iRebs adamianis „yofnidan“ da afuZ
nebs masze mis „gadawyvetilebas“. rogorc mis, ise wminda ontologiis 
winaaRmdeg metyvelebs is, rom aqedan SeuZlebelia obieqtur Rirebule

bebamde (materialur Rirebulebebamde), miTumetes, absolutur sidide
ebamde misvla; isini ar ganekuTvneba yofierebis sferos, magram Sedgeba 
gansjebisa da ideebisgan maTi namdvilobisa da rangis Sesaxeb. am mxriv, 

1. literatura zemoaRniSnulTan dakavSirebiT: Sauer Metaphysik 1951; Philosophie der Zukunft 1923 
(1926); Das Wesen der Ehre, Logos Bd. 9, 1920. 
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kantis kritikuli meTodi ufro mets akeTebs Cveni ganxilvis sakiTxis

Tvis standartebis Sesaxeb, romlebic aRemateba faqtebis samyaros; misi 
nakli samarTlianad Cans imaSi, rom is ugulebelyofs faqtebis samyaros 
an aRwevs masTan (met-naklebad rogorc iluzoruli samyaro) mxolod 
konstruqciuli da subieqturi saSualebebiT. 

am safrTxisgan icavs Cveni sistemis mier arCeuli gamosavali cxovre
bidan, saidanac kritikuli Semfasebeli (cxovrebidan amaRlebul) fa
seulobebamde unda amaRldes. samarTlianobis doqtrinam ar unda ugu
lebelyos cxovreba, romelic yovelTvis unda Sefasdes faseulobebis 
standartebiT; cxovreba ar unda iqnes arCeuli ubralod, rogorc (kon
struqciuli) Sedegi, aramed unda iqnes Seswavlili fsiqologiis da, 
upirveles yovlisa, socialuri mecnierebebis daxmarebiT. amitom, soci
ologia faqtobriv qvestruqturad unda iqnes miRebuli, xolo socialu

ri eTika, rogorc normatiuli zestruqtura im samarTlebrivi normebi
sa, romlebic gamokvleuli unda iqnes samarTlianobis Rirebulebebze. 

arc ise Sors dganan warmomadgenlebi RirebulebaTa ufro axali fi
losofiisa, saidanac SesaZlebelia saukeTeso wvdoma samarTlianoba

ze, rogorc warsulSi eTikidan. Sdr., magaliTad, Th. Litt, Individuum und 
Gemeinschaft 1919 (1926); Einleitung in die Philosophie 1949; E. Rothacker, Einleitung 
in die Geisteswissenschaften 1920 (1930); Die Schichten der Persönlichkeit 1938 (1947); 
v. Rintelen, Pholosophie der Endlichkeit als Spiegel der Gegenwart 1951 (egzistencialuri 
filosofiis kritikuli ganxilva). Tumca, unda SenarCundes materialu

ri kontaqti samarTlisa da saxelmwifos doqtrinis problemebTan.

kanti miCneulia WeSmaritebisa da samarTlianobis mociqulad: rogorc 
WeSmaritebis fanatikosi, is midis iqamde, rom, Tavad mis Tanaxmad, TeT

ri tyuili da sazogadoebrivi gamarTlebac ki tabuirebulia da sakuTar 
Tavs uflebas aZlevs, daicvas Tavisi rwmena, iseve rogorc mis mier xSi
rad citirebuli gmiruli gamonaTqvamebi samarTlianobis faseulobis 
Sesaxeb, romlis gareSec adamianebis dedamiwaze cxovreba Rirebuli ar 
aris (op. postum). magram, Tu cxovrebasTan ramdenad axlos grZnobda da 
fiqrobda „racionalisti kanti“, mas rom cxovrebis Tanamedrove filo

sofiis fuZemdebeli ewodos, mowmobs misi gamonaTqvamebi, romlebic man 
mcire naSromebSi, kerZod, gviandeli periodis naSromebSi gaakeTa da aS
karad, ara SemTxveviT: adamians aqvs simarTlis ufleba mxolod imdenad, 
ramdenadac es ar azianebs sxva adamianebs (Über ein vermeintliches Recht aus 
Menschenliebe zu lügen 1797; Sdr. Jak. Barion, Kants Philosophie im Lichte seiner 
Persönlichkeit, Jahrb. D. Alb. Universität zu Königsberg, Bd. 5. 1954, S. 81, 90 Anm. 
16 mit Nachw.). Tavad kantis principebis Sesabamisad, aq unda gakeTdes 
daTqma: mesame piris mimarT ara yvela ziani iZleva simarTlis damalvis 
uflebas, aramed mxolod iseTi ziani, romelic, mTlianobaSi, aRemateba 
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simarTlis damalvas. iuristebisa da sociologebisTvis Cveuli intere
sebis es awona, romlis Tanaxmadac, saboloo jamSi, gadamwyvetia saerTo 
sikeTe, aqac wyvets simarTlis uflebisa da valdebulebis sakiTxs. amgva
rad, aqac wina planze gamodis kantis samarTlianobis, rogorc umaRlesi 
socialuri Rirebulebis principi, romelic aq emTxveva saerTo sikeTes.

am aSkara gverdiTi gzebiT cxovrebis (ontologiur) filosofiaSi, ra Tqma 
unda, araferi icvleba kantis filosofiis logikur-idealistur (trans

cendentur) amosaval wertilsa da msvlelobaSi. huserlic ki, romelsac 
kantis winaaRmdeg Segnebuli simkacriT surda filosofia fenomenologi

ad xelaxla daemkvidrebina da usazRvrod daxvewili kvlevebiT fenomene
bi, wmindad logikurad, ideebad eRiarebina, ver kmayofildeba gamocdile

bis umartivesi faqtebiT, Tu simarTle da samarTlianoba aixsneba da Tavis 
mxriv fasdeba rogorc faseulobiTi ganaCeni. ufro sworad, rogorc misi 
mimdevrebic ki aRiareben (Tumca, Tavad ar aRiarebs), Tavis kvlevebSi, rom
lebic formaluri logikidan transcendentur apriorizmamde midis da ara
sodes sruldeba, huserli adgeba kidev erTi memkvidris da kantis mowina
aRmdegis, fixtes subieqturi idealizmis gzas, romelmac namdvilad icoda, 
rogor daesabuTebina simarTle, morali da samarTlianoba, rogorc abso
luturi faseulobebi Tavisi codnis Teoriis farglebSi.

am kritikul amocanas ver gaarTva Tavi hartmanmac, romelsac kantTan gawy
vetis Semdeg surda filosofiis ontologiad dasabuTeba da cdilobda 
aexsna faseulobebi, rogorc idealuri Sreebi (yofierebis kategoriebi) 
mis Sreebis struqturaSi; simarTle da samarTlianoba ar aris yofierebis 
faseulobebi, rogorc ekonomikuri sikeTeebi, aramed amocanebi, valdebu

lebebi, miznebi, maxasiaTeblebi, saTnoebebi, standartebi. Tavis eTikaSi, 
romelic, sxvaTa Soris, cdilobs kantis (diaxac!) da nicSes (kultura!), 
iseve rogorc aristoteles (romelic kants unda daeZlia) dakavSirebas, is 
iZleva „faseulobaTa cxrils“ (Tavi 59) gayofis Sinagani principisa (Ta
vi 38 b) da produqtiuli RirebulebiTi rangis gareSe (Tavi 59 b), rogorc 
Tavad aRiarebs. da mizezi aris is, rom ar arsebobs umaRlesi faseulobis 
principi. samarTlianoba, iseve rogorc platonTan, dgas sibrZnis, simama
cisa da flobis gverdiT (Tavi 44  da Semdgom), simarTle da WeSmariteba 
dasaxelebulia moyvasis siyvarulis qristianuli saTnoebis Semdeg (Tavi 
50). da sad aris saerTo sikeTe? aklia. aris Tu ara es sulieri faseulobebi 
„umaRlesi yofiereba“? es Seesabameboda sqolastikas. da xom ar ewinaaRm
degeba es sxva Sexedulebas, rom dabali faseulobebi (romelSic, sakmaod 
ucnaurad, samarTlianobac Sedis, TviTaRweris Tanaxmad, Philosophenlexikon 
I 463) ufro Zlieri da aqtualuria da rom darRveva ufro mZime wonisaa? 
xom ar Seesabameba es ufro dabali, anu ekonomikuri faseulobebis upira
tesoba materializms, romlis winaSec ukana planze gadadis saTnoebis 
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qristianuli doqtrinis (moyvasis siyvaruli) faseulobebi? niSnavs Tu 

ara Cvens kulturul tradiciebTan es winaaRmdegoba idealizmidan rea
lizmisa da ontologiisken Semobrunebis dasasruls? piriqiT ufro swo
ria: dabali faseuloba xSirad ufro Zlieria, mag., ekonomika, qoneba; is 
ufro mniSvnelovania garegani TanaarsebobisTvis da Sesabamisad, ufro 
daculia dadebiTi marTlwesrigiT. amrigad, qonebrivi danaSauli xSirad 
ufro mkacrad isjeba, vidre Seuracxyofa. magram, saxelmwifo samarTli

anoba eqvemdebareba sxva mosazrebebs, vidre socialur-eTikurs. Tumca, 
hartmans surs, rom eTika iyos faseulobebis zogadi filosofiuri doq
trina. aq Cans, Tu sad mivyavarT Sreebis ontologiur Teorias. dabolos, 
unda aRiniSnos, rom es mravalSriani ontologia sruliad marcxdeba es
Tetikur faseulobebTan, radgan aseT faseulobebs TiToeuli xelovani 
Tavad qmnis, rogorc amas Tavad hartmani aRiarebs (TviTaRwera 465). magram 
eTikuri adamianis SemTxvevaSi situacia gansxvavebuli ar aris, Tu is ar 
unda iyos damokidebuli abstraqtul moralur doqtrinaze, rogoricaa 
dadebiTi samarTlebrivi normebi.

erik fon hipeli Tvlis, rom platonis SexedulebebSi SeiZleba moiZeb
nos samarTlianobis, kerZod, Semdegi elementebi: konkretuli qmedeba, 
romelic sruli uangarobis pirobebSi ise awesrigebs sagnebsa da urTi

erTobebs, rom isini ideebSi gamovlenili kosmosuri wesrigis anarekli 
xdeba; upirveles yovlisa, aqcenti keTdeba moralis (pirveladi sikeTe) 
mimarTulebiT: platonisTvis WeSmariti politika sxva araferia, Tu ara 
gamoyenebiTi samarTlianoba (Geschichte der Staatsphilosophie I 1955 p. 131/2). 
platonis es ganmarteba, ra Tqma unda, ar aris erTaderTi, rogorc didi 
literaturis mimoxilva aCvenebs. da aseve, laibniciseuli Sexedulebe

bis warmodgena fon hipelis mier (II 1957 gv. 67/8) ar SeiZleba darCes wi
naaRmdegobis gareSe sakamaTo teqstebis gamoc2), rac, ra Tqma unda, ar 
ewinaaRmdegeba am ganmartebis faseulobas. „samarTlianoba brZenis siy
varulia“, anu brZeni faseulobaze obieqturi, logikuri TvalsazrisiT 
gansjis. „magram rogorc RmerTis mizani Tavis qmnilebaSi mTeli kacob
riobis bedia, aseve adamianis samarTlianoba, rogorc saTnoeba, romelic 
Tavs RvTis samsaxurSi ayenebs, Tavis mxriv, Tavis SinaarsSi unda moicav
des yvela adamianis keTildReobas. radgan justum est, quod publice interest, et 
salus publica suprema lex est”. samarTlianobasa da saerTo sikeTes Soris am 
mWidro kavSirs gansakuTrebiT xazs usvams laibnici (gv. 68) da is mTlia

nad Seesabameba idealistur filosofias. swored aq poulobs politika 
Tavis eTikur gamarTlebas.

yoveli idealisturi da faseulobiTi Teoriis poziciis winaaRmdeg kvlav 

2. Sdr. mag., halenes warmodgena (Diss. Münster 1956). zemoT, Tavi 3 (bolo SeniSvna) gv. 14.
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wamoiwia wminda mecnieruli xasiaTis seriozuli winaaRmdegobebi. isini 
amodian mcdari mosazrebidan, rom kantisa da misi mimdevrebis transcen
denturi (kritikuli) meTodis Tanaxmad, ideas subieqturi, pirovnuli xa
siaTi aqvs da moklebulia obieqtur, mecnierul dasabuTebas maSin, roca 
is sworedac unda warmoadgendes mudmivs fenomenebis cvlilebaSi, kri
tikulad gawmendils cxovrebaSi, faseulsa da maradiuls yofierebaSi. 
am SetevebiT, romlebic isev da isev meordeba ama Tu im formiT, viTomda 
zusti mecnieruli TvalsazrisiT, surT daartyan samarTlianobis ideas 
iseve, rogorc moralisa da WeSmaritebis ideebs, rogorc absolutursa da 
RvTaebrivs; sjeraT, rom maT konstruqciisa da warmosaxvis nayofad daas
ruleben da upirispireben maT relatiurs, rogorc istoriulad ganpiro
bebuls, rac mxolod mecnierulad SeiZleba iyos dadgenili da dasabuTe
buli, razec Tanxmdeba rogorc sabunebismetyvelo, ise specialuri huma
nitaruli mecnierebebi. es aseve moicavs uaxles egzistencialur filo

sofiasa da dialeqtikur Teologias (karl barti, gogarteni, e. bruneri, 
bultmani): RmerTi gvevlineba rogorc „TviT sxva“ Cveni arsebobis miRma; 
rogor SeuZlia sasrul adamians misi Secnoba da mis Sesaxeb raimes Tqma? 
rogor SeuZlia miwier msajuls gaacnobieros an Seicnos absoluturi, 
RvTaebrivi samarTlianoba? magram, rogor SeiZleba aq saerTod proble

mis danaxva an varaudi? [es unda iyos mecnierulad dadasturebuli!]. 

am „Tanamedrove“, Zalian Tavdajerebulad wamoyenebul tendenciebs, sinam
dvileSi Cveni cnobiereba saerTod ar mihyavs win, aramed piriqiT, mihyavs 
ukan; umniSvnelovanesi problemebi yovelTvis gadauWreli rCeba, yoveli 
filosofiis realuri metafizikuri sazrunavi rCeba daukmayofilebeli. 
nacvlad amisa, adamiani Semoifargleba ara mxolod neokantianelebis (na
torpi) mier jer kidev imediTa da usafrTxo momavlis qadagebiT gancxadebu
li, filosofiis „maradiuli amocaniT“, romelic progresis perspeqtivas 
mainc tovebs daumTavrebeli kvlevis farglebSi, aramed es gulisxmobs Za
lian Rarib da unayofo arsebobas, romelic nayofs ar isxams da arc mois
xams, arasodes avlens sicocxlis Canasaxs. rogor SeiZleba gwamdes Rmer
Tis, Tu odnavi warmodgena ar gaqvs mis arsebobaze, Tu verafers ityvi mas
ze? gana aseT negatiur, nihilistur filosofias ukve ar unda hqondes Tan
dayolili meToduri gaurkvevloba, marTlac seriozuli Secdoma? ufro 
adamianSi, romelic Tavis (filosofiur Tu sxva kulturul) misias acno
bierebs, xom ar unda vipovoT RvTaebrivi midrekileba, RmerTebis naperw
kali, romelic misive nebiT unda aanTos? da gana karg mosamarTles, rome
lic acnobierebs Tavis maRal profesias, ar unda esmodes sakuTar TavSi 
samarTlianobis idea, rogorc RvTaebrivi xma? umaRlesi faseulobebi, ra
zec mTeli relativizmi imsxvreva, cxovrebis miRma ar dgas rogorc Seuc
nobeli sidideebi (ra faseuloba eqneboda maT maSin cxovrebisTvis!); isi
ni cxovrebaSia. isini CvenSi cxovrobs. mTeli mokrZalebiT, kulturulma 
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adamianma ar unda misces sakuTar Tavs siRaribis iseTi mowmoba, romliTac 
is cxovrebis WeSmarit faseulobebs Sordeba3.

3. iuridiul pozitivizmsa da samarTlis ideas Soris (samarTlianoba, bunebiTi samarTali) 
urTierTobis Sesaxeb arsebobs vrceli literatura, maT Soris, am urTierTobis dogmatikaSi 
ganviTarebis Sesaxeb. axali droidan moyolebuli Lang-Hinrischen, Zur ewigen Wiederkehr des 
Rechtspositivismus (In Festschrift für Edmund Mezger. München. 1954, 1-69), mag., berZnebisa da fixtesa 
da hegelis, pfeilisa da rufneris sqolastikis Sexedulebebis Sesaxeb. Tumca, masalebis 
mTeli simdidriTa da gamWriaxobiT, cota ram uwyobs uSualod xels am wignSi wamoWrili 
sakiTxebis gadawyvetas. – samarTlis filosofiis Sesaxeb bolo naSromebSi popularulia 
samarTlianobis kavSiri RirebulebaTa filosofiasTan (rac misasalmebelia avtorTan Franz 
Vonessen, Rechtsbegriff und Neubegründung der Ethik, ArchRSPh 41 H. 3, 1955), gansakuTrebiT, bunebiT 
samarTalTan (rogorc samarTlis umaRlesi, zesamarTlebrivi principebis ZiebaSi, mag., Coing 
aaO. und W. Friedmann, ArchRSPh 41, 348, 367/8, 1955) an aseve ontologiasTan da gansakuTrebiT, 
egzistencialur filosofiasTan. S. 305/25; W. Maihofer, Recht und Sein, Prolegomena zu einer 
Rechtsontologie 1954). amis sapirispirod, Zveli marburgis neokantianuri skolis apriorizmi 
(koeni, natorpi, Stamleri) kvlav warmodgenilia avtorTan Emge, Einführung in die Rechtsphilosophie 
1955: iyo samarTliani niSnavs „iqceode sworad istoriulad mocemul situaciaSi“; 
„sisworeSi“, e.w. absoluturi faseulobebis zogad cnebaSi, „samarTlianoba da samarTlebrivi 
usafrTxoeba SeCerebulia“. mravali calkeuli traqtatisgan Semdgari am vrceli naSromis 
ZiriTadi Tvalsazrisi („koncefcia“) Semdegia: logikuri situacia, aqtualoba, siswore, 
avtoritetuli da savaldebulo, ganzraxva, valdebuleba, realoba; Sedegebi (romelsac 
Tavad avtori mxolod uaryofiT mniSvnelobas aniWebs, gv. 218/24) SeiZleba iyos, iseve rogorc 
nebismieri apriori meTodis SemTxvevaSi, mxolod formaluri, logikur-analitikuri 
gadawyvetilebebi (TavisTavadobis, sityvaTa Widilis, spiraluri brunvebis braldeba). ar 
arsebobs iseTi mniSvnelovani, aucilebeli Tvalsazrisi, rogoricaa faseulobebis standarti, 
maregulirebeli idea, sociologiuri obieqti (interesi), cxovreba da kultura. mxolod 
am pirobebSi SeiZleba ufleba, samarTlianobasa da saerTo sikeTesTan erTad, gonivrulad 
ganisazRvros (anu rogorc cxovrebiseuli faseuloba). arasworad aris gagebuli „sistemuri 
azrovnebis“ mniSvneloba, romlis gareSec ar arsebobs winaaRmdegobebisgan Tavisufali, 
daxuruli codna; mizani SeiZleba iyos mxolod „Ria sistema“ (rikerti), romelSic axali 
kvlevis Sedegebs SeuZlia Tavisi adgilis povna. „problemuri azrovneba“, romliTac avtori 
kmayofilia, mxolod winaswari namuSevaria, magram masac unda akontrolebdes sistema. 
igive mosazrebebi ewinaaRmdegeba Zlier amaRelvebel naSroms avtorisa Viehweg, Topik 
und Jurisprudenz 1953; amis Sesaxeb mniSvnelovani SeSfoTeba avtorTan Engisch ZStrW. 69, 600. 
samarTlianobis ideaze aravis SeuZlia uaris Tqma; es Cans wminda interesTa iurisprudenciisa 
da iuridiuli pozitivizmis sxva warmomadgenlebTan (mag., vestermanis 1954 wlis citirebul 
sareqtoro sityvaSi, sadac kanonebi miCneulia samarTlianobis ideis tipizaciad). aseve 
mimaniSnebelia kelseni, romelsac Tavis e.w. wminda samarTlebriv doqtrinaSi, romelic 
erTdroulad neokantianur-meTodologiurica da Sinaarsobriv-pozitivisturia, surs 
aRmofxvras rogorc interesTa mdgomareobebi, ise samarTlebrivi faseulobebi, magram is, 
rogorc avstriis konstituciis Semqmneli (1918 wlis avstriis demokratia namdvilad ver 
iyo gamarTlebuli sociologiurad), 1945 wlis saokupacio saxelmwifoebis kondominiumTan 
dakavSirebiT calsaxad usvams xazs, rom demokratiam ar unda daTrgunos mowesrigebulad 
gamoTqmuli Sexeduleba, rom samarTlianobis idea fardobiTia da es tolerantobas niSnavs. 
– epistemologiuri Sedegi yovelTvis ganisazRvreba kiTxviT logikuri aprioris Sesaxeb (ar 
agverios warmoqmnis fsiqologiur procesTan): kantis kritikuli (transcendenturi) meTodis 
grZelvadiani mogeba! ukanasknel aTwleulebSi ganelda interesi da gageba sakiTxis mimarT 
Cveni codnis logikuri SesaZleblobis, kategoriebis, Cveni azrovnebis kanonebis proporciis 
Sesaxeb; yofierebis uSualo Seswavla ufro saswrafo aRmoCnda, vidre sakiTxi SesaZleblobis, 
meTodis, samecniero masStabis Sesaxeb. SiSic ki arsebobda, rom azrovnebis is kanonebi, romelTa 
garkvevasac cdilobdnen neokantianelebi, daCrdilavda da gaayalbebda WeSmarit yofierebas 
(rac nicSem ukve gamoacxada, rogorc axali Sexeduleba). Tumca, axla swored calkeulma 
mecnierebebma (fizika) daadastura azrovnebis kanonebis fundamenturi mniSvneloba da maTi 
roli sagnebis SemecnebaSi. Tu birTvuli fizikosebi daiZaxeben „ukan kantisken“, filosofia ar 
iqneba iseTi CamorCenili, rom daicvas „winakritikuli“ msoflmxedveloba (aseTi zogadi saxiT 
1955 Th. Litt in: Der Convent 5 H. 11). is, rac unda vrceldebodes Tanamedrove atomur mecnierebaze, 
sxvagvarad ar unda vrceldebodes faseulobebis, gansjebis, normebis mecnierebaze, sadac 
azrovnebis kanonebis wili kidev ufro aSkaraa.
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ar aris advili warmodgenis Seqmna ufro axal evangelur4-Teologiur Se
xedulebebze. aqamde mecnierebis fuZemdeblad iTvleboda Slaiermaxeri. 
Tavis eTikaSi man gaaerTiana elinuri da gansakuTrebiT qristianuli Sexe
dulebebi; misi kantze orientirebuli Sexedulebis Tanaxmad, RmerTi ar Se
iZleba iyos maregulirebeli principi, Tu is aseve ar aris konstitutiuri 
principi, risi gamarTlebac, ra Tqma unda, kantis TvalsazrisiT sruliad 
SesaZlebelia. Tu mas ar surs samarTlianobis pirvel saTnoebad ganxil

va, rogorc amas platoni da kanti akeTeben, aramed misi siyvaruliT Canac
vleba surs, maSin es swavleba mxolod darwmunebis qristianuli eTikis 
TvalsazrisiT SeiZleba aixsnas. mkafio da aSkara warmodgenas gvaZlevs 
Hans Rust, Kant und Schleiermacher zum Gedächtnis 1954, Jahrb. d. Albertus-Universität zu 
Königsberg Bd. 5 S. 6-56; Sdr. aseve Cemi naSromi Metaphysik 1951 S. 286/7, masSi mo
cemuli saTnoebebis tipebis tabeluri mimoxilviT, sxvadasxva Sexedule

bebis Sesabamisad. bolo dros „dialeqtur Teologias“, egzistencialuri 
filosofiis nawilobrivi gavleniT, kritikuli filosofiisgan damou
kideblad surs religiis filosofiis Seqmna: RmerTi, rogorc „sruliad 
sxva“ unda CamoSordes filosofiur spekulacias. am mimarTulebis fu
ZemdebelTa Soris, karl bartis garda, sxva mxriv, SeiZleba davasaxeloT 
emil bruneri, romelmac aseve warmoadgina wigni samarTlianobis Sesaxeb 
1941 wels. am mimarTulebas miekuTvneba aseve samarTlis istorikosi da ma
namde hegelsa da Selingze orientirebuli samarTlis filosofosi val

ter Sonfeldi; samarTlianobis Sesaxeb 1952 wels daweril Tavis wignSi 
is amodis iqidan, rom samarTlianoba unda gavigoT ara sami ganzomilebiT, 
rogorc Cveni doqtrinis Tanaxmad, aramed – oTxiT; meoTxe aris Teologi

uri, romelic ar eqvemdebareba erT mecnierul (anu filosofiur) ganmar
tebas da savsea winaaRmdegobebiT. amrigad, bibliuri igavi venaxis Sesaxeb 
gonierebis safuZvelze ver aixsneba („bevria mowveuli da cota – rCeuli“). 
bibliuri pasaJebi, romlebic samarTlianobas exeba, unda ganimartos Ti
Toeul konkretul SemTxvevaSi. Tumca, Cemi azriT, mravali pasaJi gvaZlevs 
imis axsnis saSualebas, rom samarTlianoba erT-erT umaRles faseulo

bad iTvleba da RmerTs miewereba. fsalmuni 16,1: ismine, ufalo, simarTle; 
16,15: me simarTliT vixilav Sens saxes, gavZRebi gamoRviZebisas Seni saxebis 
mzeriT. iobi 33,26: SesTxovs RmerTs, RmerTi ki Seiwyalebs mas, sixaruliT 
Sexedavs mis saxes da simarTles aRudgens kacs. iobi 34,5: radgan Tqva iob
ma: marTali var da RmerTma wamarTvao samarTali; – K. Löwith, Weltgeschichte 
und Heilsgeschehen, die theologischen Voraussetzungen der Geschichtsphilosophie, Stuttgart 
1953 cdilobs daamtkicos, rom iudeo-qristianul futurizms „SeuZlia 
gaxsnas momavali, rogorc yvela Tanamedrove miswrafebisa da azrovne

4. 	 rogorc cnobilia, samarTlianobis kaTolikuri koncefcia aristotelur da Tomistur swav-
lebas efuZneba. Sdr., magaliTad, petraCekisa da mesneris naSromebi (Einf.-RPh. 1954), romlebsac 
me ukve araerTxel Sevexe. xazgasmiT unda aRiniSnos, rom, miuxedavad sxvadasxva winapirobisa, 
kaTolikuri samarTlis filosofiis zogierTi Sedegi Zalian axlosaa Cems swavlebasTan.
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bis horizonti“ (106). xolo gogarteni miiCnevs „adamianisa da misi samyaros 
srulyofis imeds qristianuli rwmenis birTvad da gulad“ (Die christliche 
Hoffnung, Dt. UnivZ 1954 H. 24); Tavidan es imedi mxolod RmerTze iyo mimar
Tuli5, romelsac adamiani sTxovda Tavisi survilebis asrulebas, magram 
ara miwieri sikeTis, aramed sxva samyaroSi bednierebisa, maSin, roca Cvens 
droSi srulwlovanebas miRweuli adamiani Tavis imeds kacobriobis prog
resze amyarebs, rogorc istoriis azrze. aq saerTo sikeTe samarTliano
bis farglebSi unda gamovlindes. xelovnebis geStalti Camoayaliba ger
manulma idealizmma da germanulma klasicizmma maTi Sexedulebisamebr; 
filosofiur gamoxatulebas gvTavazobs kantis maregulirebeli idea da 
faseulobisa da kulturis Semdgomi filosofia: imedi mimarTulia momav
lisken, romelic yovelTvis momavlad rCeba; dro da maradisoba metafizi
kuri gadamwyveti punqtebia.

sistematuri codnis bevrjer ganxilulma sazRvrebma warmoSva indivi
dualuri aqtis, Tavisuflebis, nebis gadawyvetilebis problema da Sem
deg zogadad cxovrebis filosofiis mTeli sakiTxi da mimarTuleba, ro
melic amgvarad kvlav sZlevs konkretul aqts da iswrafvis sistemisken, 
Tumca aseTi sistema am gziT verasodes miiRweva (Sopenhaueri, nicSe, dil

tei, Stimeli). ori farTod gansxvavebuli problemuri sferos identifi
cireba SesaZlebelia axsnisTvis. sisxlis samarTlis reformaze msje

lobisas marTebulad gvsurs uari vTqvaT muSaobis dogmatur stilze, 
raTa yovelgvari zianis gareSe ganxiluli iqnes axali (!) SeTavazebebis 
sargeblianoba da vnaxoT, iwvevs Tu ara isini ufro martiv, samarTlian 
gadawyvetilebebs, romlebic ufro efeqturad uwyobs xels saerTo sike
Tes (magaliTad, Engisch ZStrW 70, 1959, 567, 603). da Semdgom: adamianis cxov
rebis mizania kulturuli faseulobebis SeZlebisdagvarad Seqmna, Se
mowmeba da xelSewyoba. cxovrebis yvela etapze, yvela istoriul epoqaSi 
Cndeba axali amocanebi da axali miznebi, radgan ar arsebobs ori erTna

iri momenti; Rirebuli monadebi yovelTvis unda xelaxla gadamuSavdes 
da Seivsos faseuli SinaarsiT. adamianisTvis, xalxisTvis, drois yovel 
momentSi ganisazRvreba axali momavali, radgan garemo mudmivad icvleba 
da qmnis axal RirebulebiT konteqstebs. Tumca, konkretuli sakiTxebi, 
zogadad, yovelTvis erTi da igivea: situaciebi, swrafva Zalauflebisa 
da faseulobebisken, miznebi, standartebi, ZiriTadi kanonebi, absolu

turi faseulobebi. es, rogorc vxedav, aris Rrma doqtrina maradiuli 
dabrunebis Sesaxeb (Nietzsche, Fröhliche Wissenschaft 1882, Aph. 341): Rrmadmo
azrovne adamiani yovelTvis kvlav Seicnobs Tavis (!) konkretul cxovre
biseul amocanas, raTa xelaxla gadaWras is.

(gagrZeleba Semdgom nomerSi)

5. luTerma Tqva paradoqsi: imediT adamiani ubrundeba Tavis ararss, xolo vinc ubrundeba Tavis 
ararss, ubrundeba RmerTs, e.i. ararsSi is pirvelad ganicdis RmerTs, rogorc imeds, mizans da 
faseulobas.
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*   This is a continuation from the first issue of the journal.

DIE GERECHTIGKEIT*

WESEN UND BEDEUTUNG IM LEBEN DER 

MENSCHEN UND VÖLKER

WILHELM SAUER

4. GERCHTIGKEIT UND PERSÖNLICHKEIT. 
LEISTUNGSFÄHIGKEIT. SACHLIGKEIT. 

PHILOSOPHISCHE LAGE

I. Die Gerechtigkeit wird vielfach als Achtung der Persönlichkeit, als Behandlung 
gemäβ der allgemeinen Menschenwürde bezeichnet. Bei einer liberalistischen Welt und 
Lebensanschauung erfreut sich eine derartige Bestimmung der Gerechtigkeit gröβer 
Beliebtheit, während sozialistische Gedankenkreise wohl mehr Gewicht auf die Gemeinschaft 
zu legen scheinen. Bei näherem Zusehen besteht jedoch ein solcher weltanschaulicher 
oder gar politischer Gegensatz für die Auffassung der Gerechtigkeit nicht, wie auch 
allgemein Persönlichkeit und Gemeinschaft nicht in Gegensatz treten sollten. Eine echte, 
auf den Wert orientierte Gemeinschaft erkennt gerade die Persönlichkeit in ihrer Würde 
an und beschränkt sie nur insoweit, als es das Gemeinschaftsinteresse erfordert, da alle 
Gemeinschaftsmitglieder sich zugunsten der Gemeinschaft gleichmäβige Abstriche gefallen 
lassen müssen. Anderseits, bedarf die Einzelpersönlichkeit zu ihrer Ergänzung und zu 
ihrer vollen Wirksamkeit der Gemeinschaften; ein jeder ist nichts ohne Verbindung mit 
anderen Menschen. Nur auf die Grade und Abstufungen kann es bei den Beziehungen des 
Einzelmenschen zu Gemeinschaften ankommen.

Bestimmt man die Gerechtigkeit unmittelbar nach der Achtung der Persönlichkeit, so fragt 
sich sofort, welche Elemente der Persönlichkeit für die Beurteilung maβgebend sein sollen; 
und da kann die Antwort nur lauten: die von ihr in die Gemeinschaft eingebrachten Werte. 
Äuβerliches und Zufälliges am Menschen ist für die Gerechtigkeit offenbar ohne Belang. 
Die Persönlichkeit ist eine zusammengesetzte Gröβe und bedarf auch als Beurteilungsobjekt 
näherer Zergliederung und Bestimmung. Oben (2) wurde allgemein die Leistungstüchtigkeit 
zugrunde gelegt; sie ist offenbar der wichtigste Gegenstand und Maβstab für die Gerechtigkeit. 
Es kommen jedoch noch andere Elemente der Persönlichkeit in Frage, und diese bedürfen 
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im folgenden eingehender Erwägung, damit die Gerechtigkeit vor Fehlurteilen bewahrt 
bleibt. Und hierbei wird man zu verschiedenen Ergebnissen gelangen nach den oben (3) 
unterschiedenen verschiedenen Gemeinschaften.

Die Persönlichkeit setzt sich aus Körper und Geist zusammen, und der letztere äuβert sich 
in Wollen, Fühlen, Denken und Handeln. Die natürliche (biologische) Individualität bleibt 
für die Gerechtigkeitsbeurteilung auβer Betracht; die soziale Persönlichkeit äuβert sich vor 
allem in ihrem Wirken innerhalb des sozialen Lebens, im Kraft – und Wertstreben in Richtung 
auf sozial erhebliche Ziele und Werte. Hiernach steht in der Tat die Leistungstüchtigkeit des 
Menschen im Vordergrund. Ist es aber gerecht, wenn man nur seine wirkliche Leistung, 
womöglich den äuβeren Erfolg, entscheiden läβt? Beruht sie nicht oft auf besonders 
glücklichen öuβeren Verhältnissen unabhängig vom Willen und Wert des Menschen? 
Entgegensteht die Ansicht Kants: Nichts in der Welt ist gut als allein der gute Wille. Aber darf 
sich hierauf der Schüler, der Examenskandidat, der Berufsbeamte, der Staatsmann berufen, 
wenn sie von Miβgeschick verfolgt werden und wenn der Erfolg ausbleibt? Ist es aber nicht 
eine Härte, den Erfolg entscheiden zu lassen, wenn der bestveranlagte Mensch durch widrige 
Umstände verhindert wird, seine Pläne auszuführen, etwa durch Krankheit, Krieg, Tod? Wo 
liegt die gerechte Entscheidung?

Aus diesem Knäuel von Streitfragen ist ein Ausweg nur zu finden, wenn man sich 
auf die verschiedenen sozialen Lagen und Aufgaben besinnt und wenn demnach der 
Beurteilungsgegenstand näher umgrenzt wird. Zu beurteilen ist im allgemeinen das Wirken, 
das Wertstreben (Wollen und Handeln zur Erreichung günstiger Erfolge) einer Persönlichkeit 
unter Berücksichtigung ihrer natürlichen, sozialen, wirtschaftlichen, kulturellen Umwelt. 
Innerhalb dieser langen Kette vom Willen über die Leistungsfähigkeit und die Leistung bis 
zum Erfolg ist der Schwerpunkt der Beurteilung verschieden zu verlegen, je nach der Aufgabe, 
die gelöst werden soll, und je nach dem Gemeinschafts – und sonstigen sozialen Verhältnis, 
in dem der zu Beurteilende steht. Soll ein gerechtes moralisches Werturteil gefällt werden, 
etwa in dem Schul – oder kirchlichen Unterricht oder in der Familie oder der Freundschaft, 
so ist vor allem (wenn auch nicht immer ausschlieβlich) mit Kant der Wille zu beurteilen. In 
diesem Fall sagt man: er hat wenigstens das Beste gewollt, mag er auch geirrt oder gefehlt 
oder Unglück gehabt haben; gerechterweise ist aber sein redliches Wollen anzuerkennen. 
Solche Erwägungen sind jedoch in rein sozialen Angelegenheiten nicht berechtigt, wenn man 
z.B. den Schüler oder Prüfling oder den zur Anstellung oder Beförderung vorgeschlagenen 
Berufsangehörigen zu beurteilen hat. In solchen Fällen würde man ungerecht handeln, wenn 
man die gute Absicht vorziehen würde vor der wahrhaft tüchtigen Leistung, die ohne groβen 
Aufwand an Mühe und Fleiβ allein auf Grund hervorragender Befähigung zustande kommt. 
Immerhin mag hier eine geringere Rolle spielen die Frage, ob der tüchtigen Leistung auch der 
erwartete günstige äuβere Erfolg beschieden ist. So erhält der Schüler, der Berufsanwärter 
auch dann ein gutes Leistungszeugnis, wenn er sein Wissen wegen widriger Umstände, 
wegen Überfüllung oder Krankheit oder wirtschaftlicher Ungunst nicht verwerten kann. Das 
tüchtige Werk des Künstlers oder Gelehrten verdient gute Kritik trotz Unaufführbarkeit oder 
Unverkäuftlichkeit.
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Es gibt aber auch kulturelle Aufgaben und soziale Verhältnisse, wo allein der äuβere Erfolg 
über den Wert entscheidet. Man tadelt gerecht, wenn es über den Arzt heiβt: Operation 
gelungen, Patient gestorben. Oder über einen höheren Verwaltungsbeamten: Gute Verordnung, 
Seuche ausgebrochen. Oder über einen Dozenten: Gelehrter Vortrag, kein Lehrtalent. Oder 
über einen Staatsmann: Ausgezeichnete Friedensplanung, Krieg nicht verhindert. Oder über 
einen Feldherrn: Geschickte Taktik, Feind zuvorgekommen. Man erinnert sich, daβ ein 
Herrscher, der allgemein der Friedensfürst genannt werden wollte und auch genannt wurde, 
gerade deswegen militärische Konflikte nicht verhindern konnte. Der Historiker beurteilt 
ihn nach dem Erfolg, aber er fügt gerechterweise hinzu: „rein menschlich gesehen“ oder 
„in persönlicher Hinsicht“ oder „charakterlich“ war er ohne Tadel. So wird Heinrich IV., 
der Büβer zu Canossa, wegen seines politischen Weitblicks gerühmt. Und der vielleicht 
begabteste deutsche Kaiser, Friedrich II., wird der Totengräber des deutschen Reiches 
genannt. Mitunter läβt man auch den erwarteten Erfolg entscheiden. Literarhistorisch wird 
die erste Bedeutung von Männern gerühmt, wenn ein frühes Ende sie an weiterem Schaffen 
und an der vollen Entfaltung ihrer genialen Persönlichkeit hinderte; man denke an H. v. Kleist, 
an Novalis, an Hölderlin, an Mozart, an Schubert. Andererseits wird die Bedeutung dadurch 
etwas gemindert, wenn sie nach früher hervorragenden Erfolgen sich vom Weiterschaffen 
trotz langem Leben zurückzogen, worbei man (ohne Verringerung ihres Lebenswerkes) an 
Schelling, Schopenhauer, Grillparzer, Rossini denken mag. Allgemein darf man sagen: es 
entscheidend nicht nur die Leistung, sondern auch die Leistungsbereitschaft, nicht nur das 
Werteschaffen, sondern auch die Gewährleistung des Werteschaffens. Und zwar steigt der 
Wert einer Persönlichkeit umso mehr, je widriger die Umweltverhältnisse und je stärker 
die äuβeren Widerstände waren. Insofern nehmen einen hohen und höchsten Rang ein der 
Staufer Friedrich II., Schiller, Beethoven, Richard Wagner.

Nach Maβgabe der vorstehenden Ausführungen könnte man geneigt sein, die Gerechtigkeit 
abgekürzt als „Persönlichkeitsbewertung“ oder „Persönlichkeitsbehandlung“ zu bestimmen, 
womit einer weitverbreiteten modernen Anschauung entsprochen wäre. So wird seit 
Vertiefung der psychologischen und anthropologischen Persönlichkeitsforschung der letzten 
Jahrzehnte auch in der Strafrechtspflege gefordert, mehr als bisher über die einzelne Tat 
hinaus die Täterpersönlichkeit zu berücksichtigen, und schlagwortatig den Satz aufzustellen; 
nicht die Tat, sondern der Täter ist zu bestrafen; man erkannte richtig, daβ die einzelne 
Handlung nur als Produkt der Persönlichkeit zu verstehen ist und daβ eine und dieselbe Tat, 
etwa ein leichter Diebstahl, ganz anders wiegt, wenn er von einem bisher unbescholtenen 
Gelegenheitstäter als wenn er von einem vielvorbestraften Gewohnheitsverbrecher 
begangen wird. Die Gerechtigkeit fordert hiernach verschiedene Bestrafung derselben Tat 
je nach Verschiedenheit der Personen. Im Grunde wird aber gemäβ den Anforderungen 
der Gerechtigkeit immer nur die Tat bewertet, die lediglich in verschiedener Schwere je 
nach dem Persönlichkeitswert ihrer Urheber erscheint; sonst müste man, wenn der Täter 
neue Taten begeht, immer wieder dieselbe Persönlichkeit bestrafen. In der Mehrzahl der 
Fälle, leichter Übertretungen, Beleidigungen, Gasthausausschreitungen usw., würde es 
auch zu weit führen, jedesmal Persönlichkeitsforschungen anzustellen, die womöglich das 
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Schwergewicht auf viel strafwürdigere Verfehlungen bei bisher nicht bekannt gewordenen 
charakterlichen Defekten verlegen würde. Die an sich erwünschte Persönlichkeitsforschung 
hat also ihre Grenzen. Die Analyse ist nur so weit auszudehnen, als es die jeweilige konkrete 
Aufgabe erfordert, um ein gerechtes Urteil zu fällen. Auch hier zeigt sich, wie irrig es ist, 
ohne weiteres die auf einem Wissenschaftsgebiet (der Psychologie) gewonnene Erkenntnis 
auf ein anderes Arbeitsfeld zu übertragen. Der Maβstab der Gerechtigkeit bleibt gleichwohl 
derselbe: Personlichkeitsbewertung nach der Leistung (Leistungsfähigkeit) im Rahmen der 
konkreten Aufgabe.

Die Betonung der Persönlichkeit erweist sich anderseits als geboten, um vor schlimmen 
Fehlurteilen zu bewahren, wie sie das Zeitalter des Kollektivismus mit sich brachte, der 
sogar auf die persönlichkeitsgerichteten Gebiete der Moral – und der Rechtslehre übergriff: 
man stellte den Begriff der Kollektivschuld auf und wollte für ein Verschulden bestimmter 
Einzelpersonen auch andere, persönlich schuldlose Personen buβen lassen. So sollte für 
Verbrechen führender Männer eine ganze Gemeinschaft Strafe erleiden, für die Untaten 
des Diktators das gesamte Volk, für Kriegsgreuel unschuldige Kriegsgefangene als Geiseln. 
Mit Recht hat sich das zwei Weltkriegen unterlegene deutsche Volk gegen die Anerkennung 
einer derartigen fremden Schuld, auch ein Verschulden am Ausbruch des Krieges gesträubt. 
Das Geiselwesen ist im modernen Völkerrecht einer gründlichen Revision unterzogen.

Ein grundsätzliches Bedenken kann gegen die Persönlichkeitsbezogenheit der Gerechtigkeit 
erhoben werden. Nicht ohne Grund trägt die Justitia die Binde vor den Augen: sie soll 
ihre Entscheidung streng objektiv ohne Ansehen der Person treffen. Das hindert jedoch 
nicht, sondern gebietet im Gegenteil, daβ der vorliegende Fall unter eingehender 
Berücksichtigung der individuellen Eigenart und vor allem auch der persönlichen 
Verhältnisse behandelt wird; diese „sachliche“ Einstellung ist eine solche, die jene zur 
Gerechtigkeit erforderliche Generalisierung verträgt, und dazu gehört auch die liebevolle 
Einfühlung in die Persönlichkeit. Das Persönliche ist nur im Rahmen des Sachlichen zu 
berücksichtigen. Auszuscheiden sind lediglich subjektive Interessen, rein persönliche 
Stimmungen und Motive; vor allem ist streng jede Bevorzugung der einen Person, der einen 
Personengruppe oder Partei oder Klasse vor den anderen oder gar die Rücksichtnahme auf 
eine etwaige Sonderstellung der zu beurteilenden Person und auf die von ihr ausgehenden 
Wirkungen, die zu erwartenden Vergünstigungen oder Nachteile. Diese strenge Objektivität 
und Sachlichkeit machen jenes „moralische Rückgrat“ aus, das keineswegs angeboren ist, 
sondern erst durch Übung, Erfahrung und Selbstdisziplin erworben werden muβ, damit 
der Ehrentitel eines „Richters“ als Hüters der Gerechtigkeit wahrhaft verdient wird. Es ist 
nicht immer leicht, daβ der junge Hilfsrichter bei der Beratung gegen den Vorsitzenden 
stimmt, der ihm später ein Zeugnis über seine Urteilsreife und Rechtserfahrung ausstellt 
und hiermit über seine Anstellung und Beförderung maβgeblich entscheidet; echte 
richterliche Vorgesetzte durchschauen und verabscheuen allerdings Schmeicheln und 
Kriechen, urteilen vielmehr selbst rein „sachlich“, aber sie besitzen nicht immer die 
nötige selbstkritische Distanz von ihrer eigenen, soeben wohlbegründeten persönlichen 
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Auffassung und sind von der Gerechtigkeit ihres eigenen Urteils tief durchdrungen, das sie 
nunmehr von einem vermeintlich ungeschulten Neuling angefochten sehen. Wenn dieser 
obendrein gegen jegliche Belehrung unzugänglich ist, so liegt nahe, ihn für rechthaberisch 
und unbelehrbar zu erklären, was die Beratung aufhält, die Sitzung bei Wiederholung 
in die Länge zieht und den gesamten Geschäftsbetrieb in Unordnung bringen kann. An 
derartigen, für einen Richter nicht seltenen Fällen ersieht man, was die Forderung „strenge 
Sachlichkeit ohne Ansehen der Persönlichkeit“ zu bedeuten hat. Wenn Radbruch bemerkt, 
ihm sei aufgefallen, daβ bei seiner Leitung des Reichsjustizministeriums (1923) so oft das 
Wort „Sachlichkeit“ von den Beamten des Ministeriums gebraucht sei, so kann man sich nur 
freuen, daβ sie dieses oberste Prinzip gebrauchten und hiermit offenbar Parteirücksichten 
ausschlieβen wollten. Möge nicht nur jeder Richter, was glücklicherweise so gut wie 
selbstverständlich ist, sondern jeder Mensch „sachlich“ urteilen und handeln; jedermann 
soll für die Gerechtigkeit eintreten, auch wenn er nicht der staatlich „bestellte“ Hüter der 
Gerechtigkeit ist. „Berufen“ ist jedermann.

Das Persönliche, das Nur-Persönliche hat sich dem sachlichen unterzuordnen. Erst dann 
wird die Person zur Persönlichkeit (ein von Kant in dem berühmten Schluβ der Kritik der 
praktischen Vernunft betonter Gegensatz!). In diesem Sinne ist die Forderung Hegels zu 
verstehen: „Werde eine Person“. Und ebenso Goethes einmal so formuliertes, ebenfalls leicht 
miβzurverstehendes Ideal: „Höchstes Glück der Erdekinder ist doch die Persönlichkeit“. Die 
Sachlichkeit besonders stark zu betonen, ist in einem liberalen Zeitalter umso mehr geboten, 
als sich der Glaube einschleichen könnte, die Persönlichkeit und ihre Freiheit sei das oberste 
Prinzip, nach dem sich auch das Staatswohl, das Gemeinwohl und die Gerechtigkeit zu richten 
haben. Ein solches Prinzip verflüchtigt sich im Gebrauch der Masse zum Individualismus, 
zum Eigenwohl, zur Selbstsucht.–

II. Die Verherrlichung der Person kann ihren Ausdruck finden in verschiedenen Formen, 
die sich rangmäβig so aufbauen: Ehre, Ruhm und Unsterblichkeit; Geltung besitzen 
sie nur innerhalb der Gerechtigkeit als des obersten Gemeinschaftswerts. Ehre ist die 
soziale Geltung, die in einer Gemeinschaft ihren Mitgliedern nach dem Maβ ihres Wertes 
(Wertebringen und Wertegewährleisten) wirklich zukommt (also nicht nur vermeintlich, 
nach ihrem äuβeren Ruf! Das wäre eine äuβere, aber ungerechte Ehrung). Ruhm bedeutet 
einen höheren Grad der Ehre, insbesondere in der Nachwelt und durch die Geschichte. 
Unsterblichkeit setzt den Geltungswert des Menschen fort in der Ewigkeit, dem Reich 
der ewigen Werte, als Trägers von Wert-Monaden in der Gemeinschaft anderer ewigen 
Wesen (im Kreis der „himmlischen Heerscharen)“. In diese drei Gemeinschaften tritt 
der Mensch (die „Person“, das „Individuum“, das „natürlichen Lebewesen“) ein zuerst 
als „soziale Persönlichkeit“ (Ehrenträger), sodann als „historische Gröβe“ („berühmte 
Persönlichkeit“), zuletzt als „ewiges Wesen“ („unsterbliche Seele)“.

Wenn nunmehr die Folge aus der hier vorgetragenen Grundanschauung gezogen wird, so darf 
in Kürze gesagt werden: alle drei Rangstellungen können dem Menschen, dem natürlichen 
Wesen, versagt werden, die beiden ersten gerecht wie ungerecht, die dritte nur gerecht. 
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Vor dem Richterstuhl der Gemeinschaften, des Staates, der Gesellshcaft, dem formalen 
Recht und der öffentlichen Meinung kann der Mensch gerecht wie ungerecht (im Sinne der 
Rechtsidee) eingeschätzt werden, nämlich entweder seiner wirklichen Pflichterfüllung und 
Pflichtengewährleisung entsprechend, oder diesem seinem wirklichen Ehrenwert zuwider, 
bald zu hoch, bald zu niedrig, lezteres erfahrungsgemäβ weit häufiger, weil die lieben 
Nächsten zur Verringerung seines Wertes neigen, um sich selbst in guten Ruf zu versetzen; 
manche verstehen die offentliche Meinung und selbst die amtlichen Stellen zu ihren Gunsten 
über ihr Verdienst hinaus zu bearbeiten („Schaumschläger“, „Hochstapler“, die es übrigens 
in jedem Kulturzweig und in jedem Berufskreis gibt). – Ungerechte Urteile sind eben im 
sozialen Leben sehr häufig (eine Zusammenstellung der Möglichkeiten wird unten I 7,11, 
II 4,5,15 gegeben). Unbestechlicher ist bereits die Nachwelt, weil es da nichts mehr zu 
befürchten und zu verkleinern gibt, besonders aber der „Richterstuhl der Geschichte”; der 
Unterschied ist aber, daβ hier ein ungleich strengeres Urteil angelegt wird, da auch kein 
Gewinn und vor allem kein Gegenwert mehr zu erwarten ist. Der Kreis der historischen 
Gröβen ist sehr, sehr klein. Aber Ungerechtigkeiten kommen auch hier sehr oft vor, so in 
der Verleihung des Ruhmestitels „der Groβe“; die ältere Geschichte war freigebiger; je mehr 
man in die Neuzeit vorschreitet, umso sparsamer wird die Geschichte. Friedrich II, der 
Hohenzollernkönig, erhielt noch den Titel; aber man wundert sich, daβ kein Hohenstaufe 
von der Geschichte ausersehen wurde. Wie unbestechlich die Geschichte immerhin ist, zeigt 
die ablehnende Haltung gegenüber den Bemühungen Wilhelms II, seinem Groβvater, dem 
siegreichen Kaiser Wilhelm I, in die Geschichte als den Groβen einziehen zu lassen. Aber 
auch ungerechte Urteile der Geschichte erhalten sich lange, abgesehen von den umstrittenen 
Persönlichkeiten, wie den fränkischen Kaiser Heinrich IV. und den Staufer Friedrich II, 
worüber oben gesprochen wurde, abgesehen auch von zweifellos in ihrer Art bedeutenden 
Männern, die je nach dem Standpunkt des Historikers verschiedenem Werturteil unterliegen, 
wie Napoleon und Bismarck. –  Unbestechlich und gerecht ist allein der Richterspruch der 
Gottheit in der Idee; die Idee der Gerechtigkeit hat dort ihre Stätte. Aber es sei gegenüber 
der von der Religion verkündeten Lehre die Ansicht vertreten, daβ nur der werthafte Teil des 
Menschen an der Unsterblichkeit teilnimmt; unsterblich ist nur der Träger von Wertmonaden. 
Vom Standpunkt der Werttheorie erscheint es sinnwidrig, einen abgefeimten Verbrecher und 
einen moralischen Schurken in dieser Eigenschaft in die Ewigkeit einziehen zu lassen, und 
es erscheint als ungerecht , ihm vorher seine Sünden ohne eigenes Zutun zu vergeben (eine 
auch von Kant vertretene Ansicht, vgl. unten II 7).

Nehmen wir unmehr unsere obige Gedankenfolge auf, so ist zusammenzufassen; die 
Verherrlichung der Persönlichkeit ist berechtigt nur insoweit, als das Sachliche aus ihr 
herausgehoben wird; dieses Sachliche ist das, was der Gerechtigkgeit entspricht. Anderseits 
ist jede bedeutende Sachlichkeit, die im Leben wirkt an Persönlichkeiten als lebende 
Wertträger gebunden, in ihnen verkörpert; sonst sind die Sachen starr und leblos. Der Begriff 
der Wert-Monaden vereinigt in sich Persönlichkeit und Sachlichkeit.

Eine ungenügende Bestimmung der Gerechtigkeit führt zu einer Reihe von Zweifelsfragen, die 
man für unlösbar hält, jedenfalls für unlösbar allein mittels des Gerechtigkeitsprinzips, was gern 
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gegen die Gereichtigkeitsidee als oberstes Prinzip überhaupt angeführt wird. Man bestimmt 
die Gerechtigkeit irrig nicht nach der Gleichwertigkeit und Leistungsfähigkeit, sondern nach 
der Gleichheit und der Bedürftigkeit; und nun wird gefolgert; wenn der eine Mensch oder 
das eine Volk bedürftiger ist, etwa wegen körperlicher oder geistiger Leistungsschwäche 
oder wegen wirtschaftlicher Notlage (Mangel an Naturschätzen, an Nahrungsmitteln, an 
Heizmaterial, an Wohnraum), so müste der bedürftige Teil entsprechend mehr erhalten 
als der wohlhabende und begüterte. Hieraus will man entnehmen, daβ die Rechtsordnung 
(Wohlfahrtspflege) nicht auf die Gleichheit ausgerichtet werden könne; denn wenn nur eine 
bestimmte kleine Menge von Brot oder Kohlen zu Verfugung stehe, so müsse unzweifelhaft 
der Bedürftige bevorzugt werden, während es ungerecht seit, auch dem glücklichen Besitzer 
jener Bedarfsartikel eine gleiche Portion zuzuteilen, die für ihn entbehrlich sei, während 
sie für den Armen nicht einmal als notdürftiger Lebensunterhalt genügt. Hieraus ersieht 
man aber, daβ die Gerechtigkeit nicht auf Gleichheit, sondern auf Gemeinwohl abzustellen 
ist; innerhalb der Gemeinschaft sind die vorhandenen Güter anteilsmäβig so zu verteilen, 
daβ den Lebensinteressen und Lebensnotwendigkeiten der Gemeinschaftsmitglieder 
entsprochen wird. Die Gereichtigkeitsidee hat in soziologischer Hinsicht auch die soziale, 
also auch die wirtschaftliche Lage zu berücksichtigen. Er darf aber natürlich nicht ein 
Mensch geltend machen, nach seinen Bedürfnissen, seiner körperlichen Konstitution, 
seinen geistigen Fähigkeiten beanspruche er mehr als der andere, etwa teure Genuβmittel, 
wertvolle Bücher, hohe Kunstgenüsse; das würde der Gemeinschaftsidee widersprechen und 
das Gemeinwohl würde eine derartige ungleiche Verteilung der Lebensgüter nicht ertragen. 
Es wird ersichtlich, daβ er auf die Leistungsfähigkeit ankommt; wenn eine Berufsgruppe, 
etwa ein Kreis von Naturforschern (ein chemisches oder physikalisches Institut) eine 
groβere Summe von Geldmitteln benötigt, so kann es die Gerechtigkeit gebieten, daβ ein 
anderer Wissenschaftszweig, etwa die Altertumskunde, in Zeiten der Not zurücksteht, weil 
das Gemeinwohl augenblicklich an Wertleistungen auf naturwissenschaftlichem Gebiet 
stärker interessiert ist. Im Einzelfall kann die Abgrenzung schwierig und nicht unbedenklich 
sein; aber das Prinzip der Leistungsfähigkeit und des Gemeinwohls leuchtet umso mehr 
ein. Die Bedürftigkeit von Einzelpersonen oder Einzelgruppen ist nur in tatsächlicher 
Hinsicht in Ansatz zu bringen, und zwar nicht allein, sondern nur in Verbindung mit anderen 
Merkmalen. So sind auch die Ursachen der Bedürftigkeit zu ermitteln; beruht sie auf Mangel 
an Arbeit bei Arbeitsmöglichkeit oder auf Energielosigkeit, nicht genügendem Kräfteeinsatz, 
schlechter Verteilung der Kräfte oder zweckwidriger Auswertung der vorhandenen Güter, so 
liegen die Fehler bei dem Bedürftigen; ihm nunmehr obendrein durch höhere Zuteilungen 
zu helfen, würde sozialwidrig und unpädagogisch wirken. Völlig verfehlt wäre, nunmehr 
aus vermeintlich sozialen oder moralischen Gründen die Nächstenliebe anzurufen; die 
Gerechtigkeit würde antworten: Hilf dir selbst; arbeite und leiste etwas; sei eine Person 
(Hegel); werde wesentlich. Und doch andererseits: Steife das Nur – Persönliche ab, sei 
sachlich, allgemeingültig, ewig1.–

1. Lit. Zum Vorstehenden: Sauer Metaphysik 1951; Philosophie der Zukunft 1923 (1926); Das Wesen der Ehre, Logos 
Bd. 9, 1920. 
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Am nächsten steht diesem Auffassungskreis unter den philosophischen Richtungen 
der Gegenwart und der jüngsten Vergangenheit die Wertphilosophie, die in methodisch 
verschiedener Weise inhaltlich ausgebaut wurde: nach der logisch-erkenntnistheoretischen 
Richtung unter Anknüpfung an Kant und Fichte besonders von Windelband, Rickert 
(System der Philosophie I 1921) und Münsterberg (Philosophie der Werte 1908); nach der 
ethischen und kulturtheoretischen Richtung unter Anknüpfung an Lotze (Mikrokosmos 
1856/64) und Nietzsche die moderne Lebens-und Kulturphilosophie (Nachw. in m. Syst. 
d. RSoz. 1949. § 36, S. 365 ff.). Eine besondere, der Lebensphilosophie nahestehende 
Richtung ist die von E. Husserl angeregte Phänomenologie: Scheler, der Formalismus 
in der Ethik und die materiale Wertethik (1913/6) mit der (diesem Buch nahestehenden) 
Tendenz, Kants formale Ethik durch eine inhaltliche Wertlehre auszubauen.

Für die Gegenwart ist kennzeichnend die Wendung von den Formen und Gesetzen zu 
dem Sein und der Wirklichkeit (Ontologie); so mit neukantisch-kritischem Ausgang 
Nicolai Hartmann, Ethik 1926 (1935), zur Grundlegung der Ontologie 1935 (1941). Eine 
Wertphilosophie sucht auch William Stern zu errichten, indem er von dem grundlegenden 
Gegensatz Person und Sache ausgeht (Person und Sache Bd 3, 1924); im Unterschied 
von unseren obigen Ausführungen miβt er aber nur der Person als zielstrebiger Einheit, 
nicht auch der Sache als zweckfremdem, mechanischem Aggregat sinnvolle Bedeutung 
bei. Subjektiv ist auch die Existenzphilosophie (Heidegger, Sein und Zeit 1927) insofern, 
als sie den Ausgang zur Errichtung ihres Weltbildes vom „Dasein“ des Menschen nimmt 
und seine „Entscheidung“ zugrunde legt. Gegen sie sowie gegen die reine Ontologie 
spricht, daβ man von hier aus nicht zu objektiven Werten (Sachwerten), noch weniger 
zu den absoluten Werten gelangen kann; sie gehören nicht der Seinssphäre an, sondern 
bestehen aus Urteilen und Auffassungen über ihre Geltung und ihren Rang. Insofern 
leistet also Kants kritische Methode mehr für die uns hier beschäftigende Frage nach 
den der Tatsachenwelt übergeordneten Wertmaβstäben; ihren Nachteil erblickt man mit 
Recht darin, daβ sie die Tatsachenwelt vernachlässigt oder zu ihr (mehr oder weniger als 
Scheinwelt) nur auf konstruktivem und subjektivem Weggelangt.

Gegen diese Gefahr schützt der von unserem System gewählte Ausgang vom Leben, 
von dem der kritische Beurteiler zu den (aus dem Leben herausgehobenen) Werten 
aufzusteigen hat. Eine Gerechtigkeitslehre darf nicht das Leben vernachlässigen, 
das je von den Wertmaβstäben beurteilt werden soll; das Leben ist nicht etwa nur als 
(konstruktiver) Ausgang zu wählen, sondern ist im Wege der Psychologie und vor allem der 
Sozialwissenschaften zu erforschen. Die Soziologie ist daher als tatsächlicher Unterbau, 
die Sozialethik als normativer Überbau jener Rechtsnormen anzunehmen, die auf ihren 
Gerechtigkeitswert zu untersuchen sind. 

Nicht fern stehen Vertreter der neueren Wertphilosophie, von der man den Zugang zur 
Gerechtigkeit am besten erhält, wie früher von der Ethik. Vgl. etwa Th. Litt, Individuum und 
Gemeinschaft 1919 (1926); Einleitung in die Philosophie 1949; E. Rothacker, Einleitung 
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in die Geisteswissenschaften 1920 (1930); Die Schichten der Persönlichkeit 1938 (1947); 
v. Rintelen, Philosophie der Endlichkeit als Spiegel der Gegenwart 1951 (kritische 
Auseinandersetzung mit der Existenzphilosophie). Allerdings ist stofflich die Fühlung zu 
den Problemen der Rechts – und Staatslehre zu wahren.

Kant gilt allgemein als der Apostel der Wahrheit und der Gerechtigkeit: es geht als 
Wahrheitsfanatiker so weit, daβ nach ihm selbst die Notlüge und die gesellschaftliche 
Ausrede verpönt ist, und er maβt sich die Befugnis an, jedem gegenüber seine Überzeugung 
zu vertreten, wie er auch die oft zitierten heroischen Aussprüche über den Wert der 
Gerechtigkeit tat, ohne die es keinen Wert hat, daβ Menschen auf Erden leben (op. postum). 
Aber wie lebensnahe der „Rationalist Kant“ fühlte und dachte, so daβ man ihn als Begründer 
der modernen Lebensphilosophie bezeichnen könnte, beweisen seine Aussprüche, die er in 
den kleinen Schriften namentlich der Spätzeit und zwar offenbar nicht nur beiläufig tat: 
ein Recht zur Wahrheit besitzt man nur so weit, als sie nicht anderen Menschen schadet 
(Über ein vermeintlichen Recht aus Menschenliebe zu lügen 1797; vgl. Jak. Barion, Kants 
Philosophie im Lichte seiner Persönlichkeit, Jahrb. D. Alb. Universität zu Königsberg, 
Bd. 5. 1954, S. 81, 90 Anm. 16 mit Nachw.). Demgebenüber dürfte gemäβ Kants eigenen 
Prinzipien ein Vorbehalt zu machen sein; nicht jeder beliebige Schaden für Dritte gewährt 
ein Recht zur Zurückhaltung der Wahrheit, sondern nur ein solcher, der, vom Ganzen aus 
gesehen, gröβer ist, als das Verschweigen der Wahrheit. Diese dem Juristen und Soziologen 
geläufige Interessenabwägung, nach der in letzter Linie das Gemeinwohl den Ausschlag 
gibt, entscheidet auch hier über Recht und Pflicht zur Wahrhaftigkeit. So steht auch hier 
voran Kants Prinzip der Gerechtigkeit als der oberste soziale Wert, der sich hier eben mit 
dem Gemeinwohl deckt.    

Durch jene scheinbaren Seitenwege in eine (ontologische) Lebensphilosophie wird natürlich 
am logisch-idealistischen (transzendentalen) Ausgang und Fortgang der Kantischen 
Philosophie nichts geändert. Und selbst Husserl, der in bewuβter Schärfe gegen Kant die 
Philosophie neu als Phänomenologie errichten und in unendlich subtilen Forschungen auf 
rein logischem Wege die Erscheinungen als Ideen erkennen wollte, wird den einfachsten 
Erfahrungstatsachen nicht genügen können, wenn Wahrheit und Gerechtigkeit als Werturteile 
erklärt und ihrerseits beurteilt werden sollen. Vielmehr gerät Husserl, wie selbst seine 
Anhänger zugeben (er selbst aber nicht erkennt), bei seinen von der formalen Logik zum 
transzendentalen Apriorismus fortschreitenden, nie abgeschlossenen Untersuchungen in die 
Bahnen eines anderen Nachfolgers und Gegners Kants, des subjektiven Idealismus Fichtes, 
der allerdings Wahrheit, Sittlichkeit und Gerechtigkeit als absolute Werte im Rahmen seiner 
Wissenschaftslehre zu begründen wuβte.

An jener kritischen Aufgabe muβte auch Nic. Hartmann versagen, der nach Loslösung von 
Kant die Philosophie als Ontologie begründen wollte und in seinem Schichtenaufbau die 
Werte als ideale Schichten (Seinskategorien) zu erklären suchte; Wahrheit und Gerechtigkeit 
sind eben keine Seinswerte, wie die wirtschaftlichen Güter, sondern Aufgaben, Pflichten, 
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Ziele, Eigenschaften, Tugenden, Maβstäbe. In seiner Ethik, die übrigens eine Verbindung 
von Kant (also doch!) und Nietzsche (Kultur!), auch mit Aristoteles (der von Kant 
überwunden werden sollte) vollziehen will, gibt er eine „Werttafel” (kp. 59 ff.) ohne 
inneres Einteilungsprinzip (Kap. 38 b) und ohne ertragreichen Wertrang (kap. 59 b), wie 
er selbst zugibt. Und der Grund ist: es fehlt das oberste Wertprinzip. Die Gerechtigkeit 
wird, wie bei Platon, der Weisheit, Tapferkeit und Beherrschung nebengeordnet (Kap. 
44 ff), die Wahrheit und Wahrhaftigkeit werden nach der christlichen Tugend der 
Nächstenliebe genannt (Kap. 50). Und wo steht das Gemeinwohl? es fällt aus. Sind jene 
geistigen Werte ein „höheres Sein“? das entspräche der Scholastik. Und steht hiermit nicht 
in Widerspruch die andere Ansicht, daβ die niederen Werte (zu denen seltsamerweise 
auch die Gerechtigkeit gerechnet wird, so die Selbstdarstellung im Philosophenlexikon 
I 463) die stärkeren und dringenderen sind und daβ die Verletzung schwerer wiegt? 
Entspricht dieser Vorrang der niederen, also auch der wirtschaftlichen Werte nicht 
dem Materialismus, vor dem die Werte der christlichen Tugendlehre (Nächstenliebe) 
zurücktreten? Endigt in diesem Widerspruch mit unserer Kulturtradition jene Wendung 
vom Idealismus zum Realismus und zur Ontologie? Richtiger ist die Umkehrung; der 
niedere Wert ist oft der Stärkere, z.B. die Wirtschaft, das Vermögen; wichtiger ist er für 
das äuβere Zusammenleben und wird daher von der positiven Rechtsordnung stärker 
geschützt. So sind die Vermögensdelikte oft strenger strafbar als die Beleidigung. Die 
staatliche Gerechtigkeit untersteht aber anderen Erwägungen als die sozialethische. 
Hartmann will aber in der Ethik die allgemeine, philosophische Wertlehre darstellen. 
Man sieht, wohin die ontologische Schichtenlehre führt. Endlich sei erwähnt, daβ diese 
Schichtenontologie bei den ästhetischen Werten ganz versagt, da solche Werte ein jeder 
Künstler selbst schafft, wie Hartmann selbst zugibt (Selbstdarstellung 465). Nicht anders 
steht es aber mit dem ethischen Menschen, soll dieser nicht auf abstrakte Morallehren 
gleich den positiven Rechtsnormen angewiesen sein.

In der Auffassung Platons glaubt E. v. Hippel insbesondere folgende Elemente der 
Gerechtigkeit vorzufinden: das konkrete Tun, das in völliger Selbstlosigkeit die Dinge 
und Verhälntnisse so ordnet, daβ sie ein Abglanz der kosmischen Ordnung werden, die 
in den Ideen sich offenbart; vor allem wird die Richtung auf die Sittlichkeit (das Urgute) 
hervorgehoben: wahre Politik ist für Platon nichts weiter als angewandte Gerechtigkeit 
(Geschichte der Staatsphilosophie I 1955 S. 131/2). Diese Auslegung Platons ist gewiβ 
nicht die einzige, wie eine Durchsicht der groβen Literatur zeigt. Und ebenso dürfte die 
Darstellung der Leibniz’schen Auffassung durch v. Hippel (II 1957 S. 67/8) schon wegen 
der umstrittenen Texte nicht ohne Widerspruch bleiben2), was natürlich dem Wert jener 
Auslegung nicht entgegensteht. „Gerechtigkeit ist Liebe des Weisen“, d.h. der Weise beurteilt 
den Wert nach sachlichen, logischen Gesichtspunkten. „Wie aber Gott in seiner Schöpfung 
das Glück der ganzen Menschheit zum Ziel hat, muβ auch die Gerechtigkeit des Menschen 

2. Vgl. etwa die Darstellung durch Halene (Diss. Münster 1956). Oben Kap. 3 (letzte Anm.) S. 14.
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als Tugend, welche sich in den Dienst Gottes stellt, ihrerseits das Wohl aller Menschen zum 
Inhalt haben. Denn justum est, quod publice interest, et salus publica suprema lex est“. Diese 
innige Verbindung der Gerechtigkeit mit dem Gemeinwohl wird von Leibniz besonders 
hervorgehoben (S. 68) und entspricht ganz der idealistischen Philosophie. Hier findet auch 
die Politik ihre ethische Begründung.

Gegen jede idealistische und werttheoretische Haltung wurden erneute schwere 
Einwendungen rein wissenschaftlicher Art erhoben. Sie gehen von der irrtümlichen 
Auffassung aus, nach der transzendentalen (kritischen) Methode Kants und seiner Nachfolger 
sei die Idee subjektiver, persönlicher Art und entbehre der objektiv wissenschaftlichen 
Gültigkeit, während sie doch gerade das Bleibende im Wechsel der Erscheinungen, das 
kritisch Geläuterte im Leben, das Werthafte und Ewige im Sein darstellen soll. Mit jenen 
Angriffen, die in irgendeiner Fassung immer wiederkehren, will man von angeblich 
exaktwissenschaftlichem Standpunkt auch die Idee der Gerechtigkeit, ebenso wie die 
Ideen der Sittlichkeit und der Wahrheit als absolute und Göttliche treffen; man glaubt 
sie als Konstruktion und Phantasiegebilde zu erledigen und stellt ihnen das Relative als 
geschichtlich bedingt gegenüber, das allein wissenschaftlich erkannt und begründet werden 
könne, worin sich die natur – wie die speziellen Geisteswissenschaften einig sind. Auch 
die neuere Existenzphilosophie und die dialektische Theologie (Karl Barth, Gogarten, E. 
Brunner, Bultmann) gehören hierher: Gott stehe als der „ganz Andere“ jenseits unserer 
Existenz; wie kann der endliche Mensch ihn erkennen und etwas über ihn aussagen? wie 
kann der irdische Richter die absolute, göttliche Gerechtigkeit verwirklichen oder auch 
nur erkennen? Aber wie kann man hier überhaupt ein Problem sehen der ahnen? (Das 
müβte man doch wissenschaftlich rechtfertigen!). 

Jene „modernen“, sehr selbstbewuβt vorgetragenen Richtungen führen in der Tat unsere 
Erkenntnis nicht weiter, sondern im Gegenteil zurück; die wichtigsten Probleme bleiben 
allezeit ungelöst, das eigentliche metaphysische Anliegen jeder Philosophie ist unbefriedigt. 
Statt dessen wird man beschränkt nicht nur auf die von den Neukantianern (Natorp) noch 
immer hoffungsfreudig und zukunftssicher verkündete „ewige Aufgabe“ der Philosophie, 
die immerhin die Aussicht auf Fortschritt innerhalb der unabschlieβbaren Forschung beläβt, 
sondern man wird verwiesen auf die ganz dürftige und dürre Existenz, die nie Früchte trägt 
oder verspricht, nie Lebenskeime entfaltet. Wie soll man an Gott glauben, wenn man keine 
schwache Ahnung seines Wesens besitzen, nie etwas über ihn aussagen kann? Sollte einer 
solchen negativen, nihilistischen Philosophie nicht schon eine methodische Unsicherheit, 
ja ein schwerer Fehler innewohnen? Sollte nicht vielmehr im Menschen, der sich seiner 
(philosophischen oder sonstwie kulturullen Sendung bewuβt ist, eine göttliche Anlage 
zu entdecken sein, ein Götterfunken glimmen, den es durch eigenes Wollen anzufachen 
gilt? Und muβ nicht ein guter, sich seines hohen Berufs bewuβter Richter in sich die Idee 
der Gerechtigkeit als göttliche Stimme vernehmen? Die obersten Werte, an denen aller 
Relativismus zerbricht, stehen nicht als unerkennbare Gröβen jenseits des Lebens (welchen 
Wert hätten sie alsdann für das Leben); sie stehen im Leben. Sie leben in uns. Bei aller 
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Bescheidenheit sollte sich in Kulturmensch nicht ein solches Armutszeugnis ausstellen, mit 
dem er sich von den wahren Lebenswerten ausschlieβt3.

Nicht leicht ist, über die neuere evangelisch4 – theologische Auffassung ein Bild zu 
gewinnen. Als wissenschaftlicher Begründer galt bisher Schleiermacher. In seiner 
Ethik verband er hellenische und spezifisch christliche Anschauungen; nach seiner an 

3. 	 Über die Beziehungen des Rechtspositivismus zur Rechtsidee (Gerechtigkeit, Naturrecht) gibt es eine kaum überse-
hbare Literatur, auch über die dogmengeschichtliche Entwicklung dieses Verhältnisses. Eingehend aus neuester Zeit 
Lang-Hinrischen, Zur ewigen Wiederkehr des Rechtspositivismus (In Festschrift für Edmund Mezger. München. 
1954, 1-69), z.B. über die Ansichten der Griechen und der Scholastik, Fichtes und Hegels, Pfeils und Rüfners. Über 
die in diesem Buch angerührten Fragen findet sich jener Abhandlung jedoch, wenig unmittelbar Förderndes bei allem 
Materialreichtum und Scharfsinn. – Beliebt ist in neueren rechtsphilosophischen Arbeiten die Verbindung der Gere-
chtigkeit mit der Wertphilosophie (was zu billigen ist, so bei Franz Vonessen, Rechtsbegriff und Neubegründung der 
Ethik, ArchRSPh 41 H. 3, 1955), besonders mit dem Naturrecht (so bei dem Suchen nach obersten, übergesetzlichen 
Rechtsgrundsätzen, z.B. von Coing aaO. und W. Friedmann, ArchRSPh 41, 348, 367/8, 1955), oder auch mit der 
Ontologie und speziell mit der Existenzphilosophie (E. Fechner, ebda. S. 305/25; W. Maihofer, Recht und Sein, Pro-
legomena zu einer Rechtsontologie 1954). Dagegen vertritt den Apriorismus der älteren Marburger neukantischen 
Schule Cohen, Natorp, Stammler) noch Emge, Einführung in die Rechtsphilosophie 1955: gerecht sein heiβt „sich 
in einer historisch gegebenen Situation richtig verhalten“: in der „Richtigkeit“, dem Oberbegriff der sog. Absoluten 
Werte, seien „die Gerechtigkeit und die Rechtssicherheit aufgehoben“. Die Hauptgesichtspunkte („Topoi“) dieser 
umfangreichen, sich aus vielen Einzelabhandlungen zusammensetzenden Schrift sind; die logische Situation, das 
Aktuelle, die Richtigkeit, das Maβgebliche und Verbindliche, das Gesollte, die Pflicht, die Geltung; die Ergebnisse 
(denen der Autor selbst nur negative Bedeutung zuspricht, S. 218/24) können, wie bei jeder apriorischen Methode, 
nur formale, logisch-analytische Erkenntnisse sein (Vorwurf der Selbstverständlichkeit, der Wortstreitigkeiten, der 
Spiralenwindungen). Zu vermissen sind so wichtige, unentbehrliche Gesichtspunkte wie Wertmaβstab, regulative 
Idee, soziologisches Objekt (Interesse), Leben und Kultur. Nur unter diesen Voraussetzungen kann auch das Recht 
nebst Gerechtigkeit und Gemeinwohl sinnvoll (d.h. als Lebenswert) bestimmt werden. Verkannt wird die Bedeutung 
des „Systemdenkens“, ohne das doch widerspruchsfreie, geschlossene Erkenntnis nicht möglich ist; das Ziel kann 
immer nur ein „offenes System“ (Rickert) sein, in dem neue Forschungsergebnisse ihre Stätte finden können. Das 
„Problemdenken“, mit dem sich der Autor begnügt, ist nur die Vorarbeit, die aber noch der Kontrolle durch ein 
System bedarf. Dieselben Erwägungen sprechen auch gegen die stark anregende Schrift von Viehweg. Topik und 
Jurisprudenz 1953; dazu beachtliche Bedenken von Engisch ZStrW. 69, 600. Der Gerechtigkeitsidee kann niemand 
entraten; das zeigt sich auch bei den sonstigen Vertretern einer reinen Interessenjurisprudenz und eines Rechtsposi-
tivismus (zB. Bei Westermann in der zit. Rektoratsrede 1954, wo die Gesetze als Typisierung der Gerechtigkeitsidee 
aufgefaβt werden). Bezeichnend auch Kelsen, der in seiner neukantischmethodologisch und zugleich inhaltlich-
positivistisch gehaltenen sog. reinen Rechtslehre zwar die Interessenlagen sowie die Rechtswerte ausscheiden will, 
aber als Urheber der österreichischen Verfassung (die damalige österreichische Demokratie 1918 lieβ sich In der Tat 
nicht soziologisch begründen) im Zusammenhang mit dem Kondominium der Besatzungsmächte 1945 ausdrücklich 
betont, die Demokratie dürfe eine ordnungsmäβig geäuβerte Ansicht nicht unterdrücken, die Gerechtigkeitsidee sei 
relativ, das bedeute Toleranz. – Der erkenntnistheoretische Ausgang wird stets durch die Frage nach dem logischen 
Apriori (nicht zu verwechseln mit dem psychologischen Entstehungsprozeβ) bestimmt werden: der bleibende Ge-
winn der kritischen (transzendentalen) Methode Kants! In den letzten Jahrzehnten trat zwar das Interesse, ja das 
Verständnis für die Frage nach der logischen Möglichkeit unserer Erkenntnis, nach den Kategorien, nach dem Anteil 
unserer Denkgesetze zurück; die unmittelbare Erforschung des Seins erschien dringender als die Frage nach der 
Möglichkeit, der Methode, dem wissenschaftlichen Geltungsbereich. Je es wurde sogar befürchtet, jene Denksgese-
tze, auf deren Klarlegung die Neukantianer vor allem ausgingen, würden das wahre Sein verdecken und verfälschen 
(wie schon Nietzsche als neue Einsicht verkündete). Nun haben aber gerade die Einzelwissenschaften (Physik) die 
prinzipale Bedeutung der Denkgesetze und ihres Anteils an der Erkenntnis der Objekte erneut bestätigt. Wenn die 
Kernphysiker den Ruf „Zurück zu Kant“ erheben, wird die Philosophie nicht so rückständig sein, eine „vorkritische“ 
Anschauung zu vertreten (so allgemeinverständlich 1955 Th. Litt in: Der Convent 5 H. 11). Was für die moderne 
Atomwissenschaft gelten muβ, wird nicht anders für die Wissenschaft der Werte, der Urteile, der Normen gelten 
müssen, wo der Anteil der Denkgesetze noch weit offenbarer ist. 

4. 	 Die katholische Gerechtigkeitsauffassung ruht bekanntlich auf aristotelischer und thomistischer Lehre. Vgl. etwa die 
Werke von Petraschek und Messner (Einf.-RPh. 1954), mit denen ich mich wiederholt befaβt habe. Es sei hervorge-
hoben, daβ trotz der verschiedenen Voraussetzungen gewisse Ergebnisse der katholischen Rechtsphilosophie meiner 
Lehre durchaus nahe stehen.
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Kant orientierten Ansicht kann Gott nicht regulatives Prinzip sein, wenn er nicht auch 
konstitutives Prinzip ist, was man auch vom Standpunkt Kants durchaus billigen kann. 
Wenn er jedoch die Gerechtigkeit nicht, wie Platon und Kant, als erste Tugend betrachten, 
sondern durch die Liebe ersetzen will, so erklärt sich diese Lehre nur vom Standpunkt einer 
christlichen Gesinnungsethik. Eine klare, übersichtliche Darstellung gibt Hans Rust, Kant 
und Schleiermacher zum Gedächtnis 1954, Jahrb. d. Albertus-Universität zu Königsberg 
Bd. 5 S. 6-56; vgl. auch meine Metaphysik 1951 S. 286/7 mit tabellarischen Übersichten 
über die Arten der Tugenden nach den verschiedenen Auffassungen. Neuerdings will 
die „dialektische Theologie“ unter teilweisem Einfluβ der Existenzphilosophie die 
Religionsphilosophie unabhängig von der kritischen Philosophie begründen: Gott soll als 
der „ganz andere“ philosophischer Spekulation völlig entzogen sein. Zu den Begründern 
dieser Richtung gehört auβer Karl Barth in anderer Weise Emil Brunner, der auch ein Buch 
über die Gerechtigkeit 1941 vorgelegt hat. Dieser Richtung gehört auch der Rechtshistoriker 
und früher an Hegel und Schelling orientierte Rechtsphilosoph Walther Schönfeld an; 
in seinem Buch über Gerechtigkeit 1952 geht er davon aus, daβ die Gerechtigkeit nicht 
unter drei Dimensionen zu begreifen sei, wie nach unserer Lehre, sondern unter deren 
vier; die vierte sei die theologische, und diese sei wissenschaftlich (d. h. philosophisch) 
nicht einheitlich zu behandeln und mit Widersprüchen behaftet. So sei das Gleichnis der 
Bibel über den Weinberg nicht mit Vernunftgründen zu erklären („Viele sind berufen, 
aber wenige sind auserwählt“). Die Bibelstellen, die über die Gerechtigkeit handeln, sind 
nur von Fall zu Fall zu deuten. M. E. lassen aber viele Stellen die Erklärung zu, daβ die 
Gerechtigkeit als einer der höchsten Werte angesehen und Gott beigelegt wird. Psalm 17,1; 
Herr, erhöre die Gerechtigkeit; 15: Ich aber will schauen dein Antlitz in Gerechtigkeit; ich 
will satt werden, wenn ich erwache nach deinem Bilde. Hiob 33,26: Er wird Gott bitten, 
der wird ihm Gnade erzeigen, und er wird sein Antlitz sehen lassen mit Freuden, und 
wird dem Menschen nach seiner Gerechtigkeit vergelten. Hiob 34,5: Hiob hat gesagt: 
ich bin gerecht, und Gott weigert mir mein Recht. – K. Löwith, Weltgeschichte und 
Heilsgeschehen, die theologischen Voraussetzungen der Geschichtsphilosophie, Stuttgart 
1953 versucht den Nachweis, daβ der jüdisch-christliche Futurismus „die Zukunft als den 
Horizont alles modernen Strebens und Denkens eröffnen konnte“ (106). Und Gogarten 
hält die „Hoffnung auf die Vollendung des Menschen und seiner Welt als den eigentlichen 
Kern und das Herzstück des christlichen Glaubens“ (Die christliche Hoffnung, Dt.UnivZ 
1954 H. 24); diese Hoffnung sei anfangs ganz auf Gott gerichtet gewesen5, den der 
Mensch um Erfüllung seiner Wünsche gebeten habe, aber nicht irdischer Güter, sondern 
jenseitigen Glückes, während seit der Neuzeit der  mündig gewordene Mensch seine 
Hoffnung auf den Fortschritt der Menschheit als den Sinn der Geschichte gestellt habe. 
Hier soll sich das Gemeinwohl im Rahmen der Gerechtigkeit bewähren. Die künstlerische 
Gestalt formten der deutsche Idealismus und die deutsche Klassik in ihrem Sinne; einen 
philosophischen Ausdruck bieten die regulative Idee Kants sowie die anschlieβende Wert 

5. 	 Luther sagte paradox: in der Hoffnung werde der Mensch in sein Nichts zurückgebracht, und der, der in sein Nichts 
zurückkehre, kehre zu Gott zurück, d. h. in dem Nichts erlebt er erst Gott als Hoffnung und Ziel und Wert. 
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– und kulturphilosophie: die Hoffnung ist auf eine Zukunft gerichtet, die stets Zukunft 
bleibt; Zeit und Ewigkeit sind die metaphysischen Angelpunkte.

Die viel behandelten Grenzen systematischer Erkenntnis gaben die Anregung zu dem 
Problem des Einzelakts, der Freiheit, des Willensentscheides, und sodann generell zu der 
ganzen Materie und Richtung der Lebensphilosophie, die also den konkreten Akt wieder 
überwindet und zum System strebt, obwohl ein solches auf diesem Wege nie erreicht werden 
kann (Schopenhauer, Nietzsche, Dilthey, Stimmel). Es seien zwei weitauseinanderliegende 
Problemkreise zur Erläuterung herausgegriffen. Bei Erörterung der Strafrechtsreform will 
man mit Recht die dogmatische Arbeitsweise zurückstellen, um die Brauchbarkeit der neuen 
(!) Vorschläge unvoreingenommen zu prüfen und zu sehen, ob sie zu einfacheren, gerechteren 
und das Gemeinwohl wirksamer fördernden Lösungen führen (so Engisch ZStrW 70, 1959, 
567, 603). Und ferner: Ziel des menschlichen Lebens ist möglichste Schaffung, Bewährung 
und Förderung kultureller Werte. In jedem Lebensabschnitt, in jeder geschichtlichen Epoche 
bilden sich neue Aufgaben und neue Ziele, da ja kein Augenblick dem anderen gleicht; die 
wert-Monaden müssen immer neu erarbeitet und mit Wert-Inhalt angefüllt werden. Dem 
Menschen, dem Volk wird in jedem Augenblick eine neue Zukunft vorgezeichnet, weil sich 
die Umwelt unaufhörlich wandelt und neue Wertzusammenhänge erzeugt. Gleichwohl sind 
die konkreten Fragen bei genereller Schau immer die gleichen: Situationen, Kraft – und 
Wertstrebungen, Ziele, Maβstäbe, Grundgesetze, absolute Werte. Hierin scheint mir die 
tiefsinnige Lehre von der ewigen Wiederkehr zu liegen (Nietzsche, Fröhliche Wissenschaft 
1882, Aph. 341): der besinnliche Mensch wird immer seine (!) spezifische Lebensaufgabe 
wieder erkennen, um sie neu zu lösen.

(Will be continued in the next issue)
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ACHIEVEMENTS OF CONSTITUTIONALISM
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ra aris respublikuri mmarTveloba?* 

mesame gakveTilis mizani

meore gakveTilSi Cven ganvixileT sakiTxi -„rogori mmarTvelobaa yve

laze ukeTesi?“ amjerad Tqven gaecnobiT „damfuZnebelTa“ mier momar

jvebul zogierT  ZiriTad ideas am kiTxvaze sapasuxod da imasac Se

ityobT, Tu ratom amjobines maT TavianTi pasuxi sxvebs. warmogidgenT, 

agreTve, resbuplikanizmis ideas, romelmac udidesi roli Seasrula 

Cveni saxelmwifos ganviTarebaSi.

gakveTilis bolos Tqven SesaZlebloba geqnebaT ganmartoT qvemoT 

moyvanili ideebi da cnebebi, axsnaT, ra gavlena moaxdines maT „dam

fuZneblebze“ da ra mniSvneloba aqvT amerikis SeerTebuli Statebis 

mTavrobisaTvis.

samoqalaqo  Rirseba

saerTo keTildReoba, saerTo sikeTe

respublikuri mmarTveloba

respublikuri mmarTvelobis mizani

gawonasworebuli uflebamosilebani 

Sereuli konstitucia

iudeur-qristianuli memkvidreoba

korumpirebuli xelisufleba 

warmomadgenlobiTi demokratia

romis respublika

rogorc ukve SeityveT, „damfuZneblebi“ gaecnen bunebiTi  uflebebis fi

losofosTa naSromebs da daesesxnen kidec maT mraval mosazrebas sa

xelmwifo mmarTvelobis Sesaxeb. maT, agreTve, Seiswavles da gaiTavises 

filosofosTa naSromebi antikuri drois mmarTvelobaze.  gansakuTre

buli interesi gamoiCines antikuri romis respublikuri marTvelobis 

mimarT, romelic moicavs 500 wlian periods-509 wlidan 27  wlamde Cvens 

welTaRricxvamde. magram, ram gamoiwvia „damfuZneblebis“ daintereseba 

mmarTvelobis im formiT, romelic 2 000 wlis winaT arsebobda?

* 	 dasawyisi ixileT Jurnalis pirvel nomerSi.
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romis respublikis zeobis xanis amsaxveli istoriuli Canawerebi 

romaelebs axasiaTeben rogorc samoqalaqo RirsebiT aRsavse xalxs. 

samoqalaqo Rirsebis cnebaSi istorikosebi gulisxmobdnen romaelTa 

Sromismoyvareobas, cxovrebis wesis sisadaves, patiosnebasa da pat

riotizms. yvelaferTan erTad, es iyo samarTlianobisa da Tavisuf

lebismoyvare xalxi. vinaidan TavianTi qveyana sakuTar Tavze metad 

uyvardaT, ubralo xalxi da aristokratia erTmaneTSi inawilebda 

politikur Zalauflebas. RirsebiT aRsavse romaelebi sakuTar Tavs 

marTavdnen samefo taxtis gareSe. amis Sedegad, maT hyavdaT samarT

lianobis uzrunvelmyofi da Tavisuflebis damcveli xelisufleba. 

es iyo mmarTveloba, romelic xels uwyobda saerTo keTildReoba

sa da saerTo sikeTes. am formas respublikuri mmarTveloba ewoda. 

respublikuri mmarTvelobis mTavari mizani iyo saerTo keTildRe

obisaTvis xelis Sewyoba. swored aqedan warmosdga misi upirateso

ba mmarTvelobis sxva iseT formebTan SedarebiT, romelTa mizania 

martooden erTi pirovnebis (rogoricaa, vTqvaT, tirani), an adamianTa 

garkveuli jgufis (rogoricaa mdidrebi da Raribebi) keTildReobis 

uzrunvelyofa.

miuxedavad imisa, iyo Tu ara romis respublikis xalxi da mmarTvelo

ba iseTi mimzidveli,  rogorc maT zogierTi istorikosi aRwers, maTi 

Rirsebis simravlem „damfuZneblebze“ didi zegavlena moaxdina.

samoqalaqo Rirsebis aucilebloba

magaliTi, romelic „damfuZneblebma” romis respublikidan aiRes, emsa

xureboda maTi uflebebis damcveli da saerTo keTildReobis xelSem

wyobi mTavrobis Seqmnas, risTvisac moqalaqeebs samoqalaqo Rirseba 

unda hqonodaT. es ki imas niSnavda, rom  moqalaqeebs unda hyvarebo

daT TavianTi qveyana, yofiliyvnen patiosani, Sromismoyvare da zomieri 

cxovrebis mimdevarni. xasiaTis am Tvisebebs waxaliseba da ganviTare

ba sWirdeboda ojaxis, religiis aRzrdis meSveobiT, saboloo jamSi 

ki-moqalaqeobrivi valdebulebebis SesrulebiT.

rogor unda moewyos saxelmwifo ise, rom xeli

Seuwyos saerTo keTildReobas?

garda antikuri romis respublikisa, „damfuZneblebma“ Seiswavles Ta

vianTi Tanamedrove avtorebic, romlebic respublikur mmarTvelobas 

ikvlevdnen. am mxriv erT-erTi yvelaze ufro TvalsaCino figura mon

teskie iyo (1689-1755), frangi avtori, romelmac didi mowoneba hpova ame
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rikelTa Soris. mas xSirad „gamoCenil monteskies“ uwodebdnen. „dam

fuZnebelTa“ umravlesoba monteskies miiCnevda respublikuri mmarTve

lobis umniSvnelovanes mkvlevarad.

xelisuflebaTa gawonasworeba

monteskies mixedviT, xelisuflebis inglisuri sistema respublikuri 

mmarTvelobis mowyobis saukeTeso magaliTi iyo. igi amtkicebda, rom 

inglisur sistemaSi saxelmwifo xelisufleba gayofili da gawonas

worebulia mefesa da parlamentis or palatas, lordTa da TemTa pa

latebs Soris. mefe warmoadgens sasaxlis karis interesebs, lordTa 

palata – didgvarovanTa, xolo TemTa palata ki ubralo xalxis in

teresebs. 

„Sereuli konstitucia“

antikuri filosofosebis – aristotelesa da ciceronis kvalobaze, 

monteskie miiCnevda, rom sistema, romelSic saxelmwifo xelisufle

ba gayofili da gawonasworebulia sazogadoebis sxvadasxva jgufebs 

Soris, ise, rogorc es did britaneTSi xdeba, saukeTeso saSualebaa 

imis uzrunvelsayofad, rom xelisuflebaSi ar moxdes erTi rome

lime socialuri fenis gabatoneba. xelisuflebis aseT nairsaxeobas 

man „Sereuli konstitucia“ uwoda, radgan masSi Serwymuli iyo mmar

Tvelobis sami ZiriTadi forma monarqia, aristokratia da demokra

tia. ramdenadac xelisuflebas yvela sazogadoebrivi fena inawilebda, 

mmarTvelobis es wesi saukeTesod iqna miCneuli saerTo keTildReobis 

misaRwevad.

ra mniSvneloba aqvs samoqalaqo Rirsebas 

respublikuri mmarTvelobisaTvis?

is, ramac esoden didi STabeWdileba moaxdina amerikelebze romis 

respublikis Seswavlisas, iyo misi moqalaqeebis Rirseba. respubliku

ri mmarTvelobis mraval mxardamWers swamda, rom aseTi mmarTveloba 

warmatebuli iqneba, Tu qveynis moqalaqeebi RirsebiT aRsavseni iqne

bian. monteskiec eTanxmeboda am mosazrebas. is werda, rom respubli

kis kargi moqalaqis Rirseba Zalze ubralo ramaa, es imas niSnavs, rom 

moqalaqe kerZo interesebs saerTo keTildReobas unda amjobinebdes. 

„damfuZnebelTa“ azriT, swored es garemoeba warmoadgenda antikuri 

romis samoqalaqo Rirsebas.
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„damfuZneblebs“ sjerodaT, rom amerikelTa umravlesoba imave Rir

sebisaa, rogoric iyvnen romis moqalaqeebi. maTi azriT, aseTi Rirseba 

amerikelTa iudeur-qristianuli memkvidreobiT aixsneba. moqalaqeebi, 

romlebsac sayovelTao keTildReobis gulwrfeli interesi hqondaT, 

unda moqceuliyvnen ise, rogorc es karg respublikel moqalaqeebs 

SeSvenis.

rogori sazogadoebaa aucilebeli respublikuri 

mmarTvelobisaTvis?

monteskie werda, xolo „damfuZnebelTa“ umravlesoba mas eTanxmeboda, 

rom adamianebi mosurneni iqnebodnen, saerTo keTildReoba sakuTar in

teresebze maRla daeyenebinaT, Tuki maT Soris aravin iqneboda Zalze 

mdidari an Raribi. maTi azriT, amis gamo, saSualo fenaa yvelaze metad 

aRWurvili samoqalaqo RirsebiT. Zalze mdidari, an Zalze Raribi uf

ro sakuTari interesebis xelSesawyobad iqneba mowadinebuli saerTo, 

sayovelTao keTildReobis xarjze, rodesac xelisufleba saerTo ke

TildReobis xarjze kerZo interesebs emsaxureba, is korumpirebuli 

xdeba. „damfuZneblebi” miiCnevdnen, rom moWarbebuli simdidre, an me

tismeti siRaribe sazogadoebaSi korufciis yvelaze ufro mosalod

neli wyaroa.

ratom aris respublikuri mmarTvelobisaTvis 

saWiro patara saxelmwifo?

monteskiem isic Tqva, rom vinaidan respublikuri mmarTvelobis mTava

ri mizania saerTo keTildReobisaTvis xelis Sewyoba, aseTi mmarTve

loba mxolod patara saxelmwifoSia SesaZlebeli. Tu Tqven Seecde

biT SeqmnaT mmarTvelobis respublikuri forma did da mravalerovan 

qveyanaSi, xalxs metismetad gauWirdeba SeTanxmebis miRweva imis Tao

baze, Tu ra iqneboda maTTvis saerTo keTildReoba.

ras niSnavs respublikuri mmarTveloba 

„damfuZneblebisaTvis“?

respublikuri mmarTvelobis zogierTi fuZemdebluri idea praqtiku

lad ganaxorcieles ingliselebma amerikaSi maTi koloniebis daar

sebisTanave. momdevno nawilis pirvel gakveTilSi Tqven gaecnobiT 

inglisuri mmarTvelobis istorias. es garkveulad niadags Seamza
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debs im mmarTvelobis formis gasacnobad, romelic kolonistebma 

Seqmnes amerikaSi da Semdeg TviTonve aujanydnen TavianT mSobliur 

qveyanas. magram jer mimovixiloT respublikanizmis ideebis ganviTa

reba amerikaSi.

Cven ukve SevityveT, rom „damfuZnebelTa“ rwmeniT, xelisuflebis da

niSnuleba unda yofiliyo TiToeuli individis bunebiTi uflebebis 

dacva. maT isic sjerodaT, rom respublikuri mmarTveloba iyo meore 

gakveTilSi wamoWrili problemebis saukeTeso gadawyvetis gza da pa

suxobda kiTxvas: „rogor xelisuflebas SeuZlia yvelaze ukeT daic

vas xalxis ZiriTadi uflebebi“?

ra aris saerTo keTildReoba?

respublikuri mmarTveloba xels uwyobs saerTo keTildReobas. mag

ram, ra aris saerTo keTildReoba rTuli sakiTxia, gansxvavebuli mo

sazrebebi iyo da iqneba imis Taobaze, Tu ras warmoadgens saerTo 

keTildReoba. asea Tu ise, „damfuZneblebi” fiqrobdnen, rom xelisuf

leba, romelic, xels uwyobs saerTo keTildReobas, imavdroulad icavs 

TiToeuli pirovnebis bunebiT uflebebs.

„damfuZneblebs“ isic swamdaT, rom maT mxolod mmarTvelobis res

publikuri forma unda gamoeyenebinaT da rom amerikelebs gaaCndaT 

is samoqalaqo Rirseba, romelic esoden aucilebeli iyo respublikis 

asamoqmedeblad, miuxedavad amisa, jer kidev arsebobda respublikaniz

mTan dakavSirebuli ramdenime problema, romelic Semdgom damuSavebas 

moiTxovda.

jeims medisonma daxvewa respublikanizmis idea

jeims medisoni erT-erTi yvelaze ufro mniSvnelovani warmomadge

nelia „damfuZneblebisa“, romlebic muSaobdnen amerikis SeerTebuli 

Statebis konstituciis Seqmnaze. misi azriT respublikasa da demokra

tias Soris arsebobs mniSvnelovani gansxvaveba. medisonma demokratia 

gansazRvra, rogorc patara erToba an saxelmwifo, mcire raodenobis 

moqalaqeebiT, romlebic dro da dro ikribebian, raTa TviTon Seasru

lon mmarTvelobis amocanebi. berZnuli polisebi da axali inglisis 

qalaqebi warmoadgendnen medisonis mier gansazRvruli demokratiebis 

magaliTs.

medisonma respublika gansazRvra, rogorc qveyana, romelSic kano

nebs qmnian da aRasruleben xalxis mier arCeuli warmomadgenlebi. 
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respublikaSi mTel uflebamosilebas xalxi gadascems xelisufle

bas. warmomadgenlebi, romlebic xelisuflebas ganageben, asruleben 

TavianT samuSaos daTqmuli drois manZilze an arakeTilsindisieri 

saqcielis Cadenamde. medisoni dabejiTebiT moiTxovda, rom xelisuf

lebis moxeleebi arCeuli yofiliyvnen sazogadoebis didi nawilis 

da ara mcire jgufis an specialurad, sasurveli adamianebis jgufis 

mier, da Tu ase moxda, medisonis azriT, saerTo keTildReobis nacv

lad xelisufleba viwro jgufur interesebs daeqvemdebareba.

respublikuri mmarTveloba aris 

warmomadgenlobiTi demokratia

medisonis Tanaxmad, respublikuri mmarTveloba aris warmomadgenlo

biTi demokratia. uflebamosilebas da marTvis uflebas is Rebulobs 

sakuTari mmarTvelobis qveS myofTagan, respublikis moqalaqeebs unda 

gaaCndeT samoqalaqo Rirseba, raTa airCion brZeni da kompetenturi 

xalxi xelisuflebaSi maTi warmomadgenlobisaTvis.

konstituciis saWiroeba

damfuZnebelTa“ azriT, arsebobs kidev erTi damatebiTi da aucile

beli moTxovna, romelic respublikur mmarTvelobas waredgineba. es 

aris dawerili konstitucia, maT Rrmad swamdaT konstituciuri xe

lisuflebis uzenaesoba, anu konstitucionalizmi. „damfuZnebelTa“ 

azriT, kargi konstitucia aris erT-erTi umniSvnelovanesi wanamZR

vari respublikuri mmarTvelobis dasacavad, xolo es ukanaskneli, 

Tavis mxriv, warmoadgens bunebiTi uflebebis dacvis erTaderT sa

Sualebas.

rogorc vxedavT,  „damfuZnebelTa“ rwmenam bunebiTi uflebebis, respub

likanizmisa da konstitucionalizmis mimarT didi gavlena moaxdina 

amerikis SeerTebuli Statebis konstituciis Seqmnaze, magram vidre am 

konstituciis Seswavlas SevudgebodeT, Semdeg gakveTilSi unda gaver

kveT, ras warmoadgens konstituciuri xelisufleba da riT gansxvav

deba igi sxva saxis xelisuflebisagan.

codnis Semowmeba da Seswavlili masalis gamoyeneba

1. 	ra aris respublikuri mmarTvelobis mizani? ra Tvisebebi unda axasiaTeb

des xalxs respublikuri mmarTvelobis dasamkvidreblad da dasacavad?
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2. britanuli mmarTvelobis romelma niSan-Tvisebebma STaagona monteskies, 

rom mmarTvelobis saukeTeso forma  respublikaa? 

3. daasaxeleT xalxis is ori maxasiaTebeli, romlebic monteskiesa da „dam

fuZneblebis“ mixedviT aucilebelia respublikuri mmarTvelobisaTvis.

4. rogor ganasxvavebda medisoni „demokratiasa“ da „respublikas“? 

5. respublikuri mmarTvelobis miznebia a) pirovnuli uflebebis dacva da b) 

saerTo keTildReobisaTvis xelSewyoba.

	 moiyvaneT  magaliTebi istoriidan an sakuTari gamocdilebidan, rodesac 

es ori mizani erTmaneTs daupirispirda.

(gagrZeleba Semdgom nomerSi)

inglisuridan Targmnes:

mindia ugrexeliZem,
					     da viqtor yifianma

TRANSLATED FROM ENGLISH BY 
MINDIA UGREKHELIDZE

AND VICTOR KIPIANI
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WHAT IS REPUBLICAN*

GOVERNMENT? 

PURPOSE OF LESSON 3

Lesson 2 introduced the question, „What kind of government is best?“ This lesson will int
roduce you to some of the basic ideas the Founders used in answering this question and why 
they chose the answers they did. It includes an introduction to the idea of republicanism 
which was of great importance in the development of our government.

When you finish this lesson, you should be able to explain the ideas and terms listed below, 
how they influenced the Founders, and their importance to out government.

civic virtue
common welfare/common good 
republican government
purpose of republican government 
balanced powers
mixed constitution
Judeo-Christian heritage
corrupt government 
representative democracy  

THE ROMAN REPUBLIC

As you have learned, the Founders had read the writings of the natural rights philosophers 
and had adopted many of their ideas about government. They had also studied and been inf
luenced by philosophers who had written about ancient government. They were particularly 
interested in what they had read about the government of the ancient Roman Republic which 
had lasted for nearly 500 years between 509 B.C. and 27 B.C. But why were they so impres
sed by a government that had existed two thousand years earlier?

The historical accounts of ancient Rome during the greatest days of the Roman Republic 
described the Roman people as having civic virtue. By this the historians meant that the Ro

*   This is a continuation from the first issue of the journal.
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man people were hard-workingt, simple in their ways of life, honest, and patriotic. Above all, 
the people loved justice and liberty. Loving their country more than themselves, the common 
people and the aristocracy shared political powers. The virtuous Romans governed themsel
ves without a king.

As a result, they had a government that provided justice and protected their liberty. It was a 
government that promoted the common good or the common welfare. This kind of govern
ment was called republican government. The main purpose of republican government was to 
promole the common welfare. This is what made it superior lo most other kinds of govern
ment which only promoted the welfare of one person, such as a tyrant, or of a particular class 
of people such as the rich or the poor.

Whether or not the people and government of the Roman Republic were as admirable as they 
were described by some historians, the accounts of their virtues greatly influenced the Founders.

THE NEED FOR CIVIC VIRTUE

The lesson the Founders learned from the example of the Roman Republic was that in order 
to have a government that protected their rights and promoted the common welfare, the ci
tizens must posses civic virtue. This meant that citizens must love their country, be honest, 
be hard-working, and live a modest way of life. These qualities of character needed to be 
encouraged and developed by the family, by religion, by education, and finally, by the per
formance of the duties of citizenship.

HOW SHOULD A GOVERNMENT BE ORGANIZED 
SO IT WILL PROMOTE THE COMMON WELFARE?

In addition to the example of the ancient Roman Republic, the Founders also learned about 
republican government from writers of their own time. One of the most important of these 
was Montesquieu (1689-1755), a French writer who was widely admired by Americans. He 
was often called „the celebrated Montesquieu“, and many of the Founders considered him to 
be the most important writer on republican government.

BALANCED POWERS

Montesquieu believed that the English system of government was the best example of how a 
republican government should be organized. He argued that in the English system, the powers 
of government were divided and balanced among the King and two houses of Parliament a 
House of Lords and a House of Commons. The King represented the interests of royally. The 
House of Lords represented the interests of the nobility. The House of Commons represented 
the interests of the common people.
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A “MIXED CONSTITUTION”

Like the ancient philosophers Aristotle and Cicero, Montesquieu believed that a system 
which divided and balanced the power of government among the different classes of society, 
as was done in Great Britain, was the best way to be sure that the government would not be 
dominated by a single social class. He called this type of government a mixed constitution 
because it combined the three basic types of government, monarchy, aristocracy, and de
mocracy, into one. Since all classes shared power, this kind of government was the best for 
serving the common welfare.

WHAT IS THE IMPORTANCE OF CIVIC VIRTUE TO 

REPUBLICAN GOVERNMENT?

Remember that one of the things that impressed Americans about the Roman Republic was 
the virtue of its citizens. Many of the supporters of republican government believed that it 
could only succeed if the citizens were virtuous. Montesquieu agreed. He wrote that the vir
tue of the good citizen of a republic is really a very simple thing. It meant that citizens must 
constantly prefer the common welfare to their own private interests. This, the Founders tho
ught, was the virtue of the citizens of ancient Rome.

The Founders believed most Americans had the same virtue as the citizens of Rome. They 
believed this virtue came from the Americans Judeo-Christian heritage. Citizens who had a 
sincere interest in the common welfare would behave as good republican citizens should.

WHAT KIND OF SOCIETY IS NECESSARY FOR 
A REPUBLICAN GOVERNMENT?

Montesquieu had written, and many Founders agreed, that people would only be willing to pro
mote the common welfare instead of their own interests if none of then were too rich or too poor. 
For this reason, thew thought that people of the middle class were most likely to possess civic 
virtue. People who were very wealthy or very poor would be more likely to promote their own 
interests at the expense of the common welfare. When a government serves such special interests 
at the expense of the common welfare, it is said to be corrupt. The Founders believed that great 
wealth or poverty in a society were the most likely sources of corruption.

WHY IS A SMALL NATION NECESSARY FOR REPUBLICAN GOVERNMENT?

Montesquieu also said that since promoting the common welfare is the main purpose of re
publican government, this type of government is only possible in small nations. If you tried 
to have a republican form of government in a large and diverse nation, it would be very dif
ficult for the people to agree about what was best for their common welfare.
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WHAT DID REPUBLICAN GOVERNMENT MEAN TO THE FOUNDERS?

Some of the basic ideas of republican government were being put into practice by the English 
at the time the colonies were being settled in America. The first lesson in the next unit deals 
with the history of the English government. It provides an important background for un
derstanding the government created by the colonists in America who rebelled against their 
mother country. But first, we should look at how the ideas of republicanism were developed 
in America.

We have learned Ihal the Founders believed that the purpose of government should be to pro
tect each individual’s natural rights. They also believed that republican government was the 
best solution to the problem raised by Lesson 2. that is, „What kind of government is most 
likely to protect the basic rights of the people?“

WHAT IS THE COMMON WELFARE?

Republican government promotes the common welfare. But what is the common welfare? 
This is not always an easy question to answer. Different people have had and will continue 
to have very different ideas about what the common welfare is. The Founders, however, 
believed that a government that promotes the common welfare is one that protects each in
dividual’s natural rights.

The Founders also believed that a republican form, of government was the only kind that 
they should have and they believed that Americans had the civic virtue necessary to make a 
republic work. However, there were still some problems with republicanism that needed to 
be worked out.

JAMES MADISON REFINES THE IDEA OF REPUBLICANISM

James Madison was one of the most important of the Founders responsible for creating our 
Constitution. He said that there was an important difference between a republic and a democ
racy. He defined a democracy as a small community or nation with a small number of citizens: 
who meet from time to time to do the tasks of government themselves. The Greek city states 
and the New England towns were examples of democracies as Madison defined them.

Madison defined a republic as a country in which laws are made and administered by repre
sentatives elected by the people. In a republic, all of the powers of the government are given 
to it by the people. The representatives who run it have their jobs for a limited amount of 
time or as long as they behave properly. Madison also insisted that members of government 
should be elected by a large number of the people in the society and not by a small number 
or a specially favored group. If that happened, the government would only serve the interests 
of a small group instead of the common welfare.
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A REPUBLICAN GOVERNMENT IS A REPRESENTATIVE DEMOCRACY

According to Madison, then, a republican government is a representative democracy. It gets 
its authority, its right to govern, from the people it governs. The citizens of the republic must 
possess the civic virtue to elect people of wisdom and character to represent them in the go
vernment.

THE NEED FOR A CONSTITUTION

There is, however, one additional part of a republican government the Founders thought was 
necessary, a writ ten constitution. They had a firm belief in the superiority of constitutional 
government, or constitutionalism, A good constitution, they believed, was one of the most 
important ways to protect a republican government, which in turn was the only way to pro
tect their natural rights.

As we shall see, the founders’ belief in natural rights, republicanism, and constitutionalism 
greatly influenced their creation of our Constitution. But, before we study Your Constitution, 
we must learn in the next lesson what constitutional government is and how it is different 
from other kinds of government.

REVIEWING AND USING THE LESSON

1. What is the purpose of republican government? What characteristics must the people have to ma
intain such governments? 

2. 	What features of the British government of his day led Montesquieu to think that it was the best 
way to maintain a republican government?

3. 	Give two characteristics of a people that Montesquieu and the Founders believed necessary for 
republican government.  

4. 	How did Madison distinguish between a „democracy“ and a „republic“? 

5. 	A republican government may aim to (a) protect the individual’s rights and (b) promote the com
mon welfare. Give examples from history and your own experience in which these two goals 
conflict with each other.

(Will be continued in the next issue)
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1.	 2019 wlis 14 noembers frankfurtSi enisa da poeziis germanuli akademiis (darmStadti) mier 
organizebul RonisZiebasTan dakavSirebuli Semdgomi SeniSvnebi, romelSic monawileobas 
iRebdnen enaTmecnierebi da mwerlebi, TiTo politikosi da federaluri sakonstitucio sa-
samarTlos mosamarTle, aseve, konstitucionalisti iuristebi.

Cveni konstituciebis ena

mixael Stolaisi

rogorc wesi, konstituciebi sazeimod miRebuli da gamocxadebuli teqs
tebia1. isini iwereba Tanamegobrobebis istoriul gardamtex momentebSi, 
mniSvnelovani instituciuri gadawyvetilebebis misaRebad, aseve, moqa
laqeebis uflebebisa da valdebulebebis gansasazRvrad. samarTlebrivi 
normebis piramidaSi isini „kenweroSia“, anu kanonebze, dadgenilebebsa 

da sxva normebze maRla. me-18 saukunis dasasrulidan isini normati

ul garsad akravs evropul erovnul saxelmwifoebs. pionerebi iyvnen 

aSS (1776 weli) da safrangeTi (1789 weli), magram Semdeg „konstitu

ciurma“ moZraobam mTeli msoflio moicva. dResdReobiT TiTqmis ar 
arsebobs saxelmwifo konstituciis gareSe. avtoritaruli, arademok
ratiuli reJimebic ki TiTqmis arasdros amboben uars damatebiT Rirebu
lebebze, rasac, rogorc Cans, konstitucia iZleva: Tu is ukve ar Seicavs 
bednierebis raime dapirebas da Tavisuflebebs mxolod pirobiT aniWebs, 
maSin is gvTavazobs, sul mcire, „wesrigs“ da instituciur monaxazs. daT

rgunulma opoziciamac unda gaigos iq, rom is cxovrobs „konstituciur 
saxelmwifoSi“. 

konstituciebis tipuri Sinaarsi mas Semdeg ar Secvlila: sazeimo pre
ambulas, romelic, Cveulebriv, ukve adgens Zalauflebis daxvewilad 
formulirebul struqturas, mosdevs saxelmwifos respublikuri wyoba, 
saxelmwifo Zalauflebis legitimacia, nebis formirebis arsebiTi pro
cedurebi, instituciebi da maTi urTierTqmedebis normebi. adamianisa da 
samoqalaqo uflebebi yvelgan sazeimodaa daculi darRvevebisgan da uz
runvelyofilia Sesabamisi dacvis saSualebebi, gansakuTrebiT, damouki
debeli sasamarTlo sistemis meSveobiT. 

mravalricxovani istoriuli variantebis garda, tradiciuli konstitu
cia mudmivad asaxavs ers, iqneba is eTnikurad, religiurad Tu istoriu
lad gansazRvruli. is xuravs erT epoqas da xsnis meores. is mimarTavs am 
ers „dazRveviT“, „garantiiT“, „dapirebiTa“ Tu „gafrTxilebiT“. konsti
tucia warmoadgens momavlis normatiul gegmas. Cveulebrivi samarTleb
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rivi teqstisgan gansxvavebiT, is dasawyisSi xSirad pompezuria, Tumca 
SemdgomSi viwrovdeba, mWidrovdeba da adgens, Tu ra unda iqnes gamoye
nebuli momavalSi. is ar aris kanonTa krebuli, aramed aregulirebs mo
maval kanonmdeblobas da adgens misi Sinaarsis ZiriTad punqtebs. axlad 
dasrulebuli brZolebi an diqtaturuli gamocdileba xSirad kankalebs 
mis winaSe. bevri kiTxva Ria rCeba rogorc kanonmdeblisTvis, ise specia
luri organos, sakonstitucio sasamarTlos mier ganmartebisTvis. 

konstituciebi saubroben saxelmwifo enebze. isini martivad da gadawy
vetilad JReren, Seicaven Zalian cota ucxo sityvas da ar saWiroeben 
winaswar specialur iuridiul ganaTlebas. amaze bevria damokidebuli: 
adamianebis ndoba kanonis uzenaesobisadmi, kanonis winaSe da kanonis meS
veobiT Tanabari mopyrobis centraluri dapirebisadmi, sagadasaxado 
da socialuri saxelmwifos funqcionireba. konstituciisadmi mimarT

va kars uxsnis moqalaqes, romelsac marTla an savaraudod usamarTlod 
moepyrnen. mas SeuZlia, yovel SemTxvevaSi, germaniaSi, Seitanos „konsti
tuciuri sarCeli“. 

warmatebis misaRwevad moqalaqeebma unda gaigon konstitucia. ara sity
va-sityviT, arc organizaciuli nawilis detalebSi, magram mainc advi
lad gasagebi ZiriTadi uflebebi, xelisuflebis danawilebis principi, 
funqciebis ganawileba federaciasa da miwebs Soris, dabolos, saarCevno 
da kenWisyris kanonis elementaruli debulebebi. Tumca, „gageba“ moicavs 
aseve gacnobierebas imisa, rom yvela teqsti orazrovania da Sesabamis 
konteqstSi dakonkretebas saWiroebs. 

iman, rom yvela moqalaqe, garkveuli gagebiT, konstituciis ganmmartebe
lia, rogorc erTxel peter heberlem dawera, SeiZleba warmoudgeneli 
gaoceba gamoiwvios, magram winadadeba swori rCeba. radganac yvela, vinc 
konstituciiT cxovrobs, iyenebs sakonstitucio samarTals uamrav moq
medebaSi, laparakobs da moqmedebs, iyenebs Tavisufal sivrces, eweva par
tniorul da ojaxur cxovrebas, aRzrdis bavSvebs, ayalibebs gaerTiane

bebs, ikribeba da „gamoTqvams protests“. iyenebs adamianisa da samoqalaqo 
uflebebs, SeiZleba iyos aqtiuri sazogadoebis doneze da saubrobs uf
lebebsa da movaleobebze. es saubari aris komunikacia wesebis Sesaxeb, 
romlebic Seadgens Tanamegobrobas da mas erTad kravs. 

    is moicavs mwvave kamaTsa da „gaugebrobas“, Tumca is aseve iZleva Se
saZleblobas, CaveWidoT mas, razec SeTanxmeba SesaZlebelia. amrigad, 
moqmedi konstitucia mudmivad axleburad konkretdeba, radgan gagebis 
impulsebi qvemodan da zemodan avsebs erTmaneTs. magaliTad, ase formu
lirdeba is, rasac SeiZleba niSnavdes „adamianis Rirsebis“ xelSeuxeb

loba (germaniis federaciuli respublikis ZiriTadi kanoni, muxli 1(1) 
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sxvadasxva saSiS zonaSi, rogoricaa surogacia da spermis anonimuri do
nacia, yvela personaluri maxasiaTeblis centralur monacemTa bazebSi 
Sekreba, makontrolebeli mikroCipebi sxeulSi, prenataluri diagnosti
kisa da Rirseuli sikvdilis SemTxvevaSi. 

upirveles yovlisa, mravalazrovania martivi sityvebi. „qorwineba da 
ojaxi“ (germaniis federaciuli respublikis ZiriTadi kanoni, muxli 6) 
didi xnis manZilze enobrivad dadgenili Canda, magram es ukve ase aRar 
aris, martoxela mSoblebis, Sereuli ojaxebis, cvladi partniorebisa 
da gaurkveveli seqsualuri identobebis gaTvaliswinebiT. vin arian nam
dvili „mSoblebi“ da vis SeuZlia zrunvis da aRzrdis „bunebrivi ufle

bis“ ganxorcieleba? analogiurad, sityvebi „RvTismsaxureba“, „rwmena“, 
„msoflmxedveloba“ da „sindisi“ individualuri orientaciebis Sereul 
qvabSi pirobiTi gaxda. da Semdeg: rodis modis winaaRmdegobaSi calkeu

li piris mier uflebebis ganxorcieleba aseve uflebebis ganxorciele

bis mqone partnioris an mezoblis uflebebis ganxorcielebasTan? rodis 
xdeba yoveldRiuri cxovrebis mudmivi uTanasworobebi arakonstituci
uri? nuTu yvelafers bundovani kideebi ar aqvs? da yvelaferi xom mxo
lod fiqciur saubrebSi diletantebsa da eqspertebs Soris konkretdeba, 
dabolos, federaluri sakonstitucio sasamarTlos mier „avtoritetu
lad“ dgindeba, Tu ra unda moqmedebdes, yovel SemTxvevaSi, raRac drois 
ganmavlobaSi? 

amrigad, semantikuri brZolebi iwyeba ukve konstituciis Seqmnis proces
Si: ra igulisxmeba garkveuli formulirebebis qveS? SesaZlebelia maTi 
meSveobiT xdebodes Zveli struqturebis ganmtkiceba an momavali poli

tikuri SesaZleblobebisTvis xelis SeSla? amrigad, konstituciebis ko
mentireba da SeZlebisdagvarad realuri ganmartebebis wardgena enobri
vi samuSaoa iuridiuli da politikuri ganzraxviT. procesSi CarTuli 
arian parlamentarebi da saxelmwifo moxeleebi, asociaciebis warmomad
genlebi da Jurnalistebi, komentarebis gamkeTebeli profesorebi da yve
la diletanti, romelic mkiTxvelis werils wers. yvela maTgans moaqvs 
sakuTari politikuri neba, gamocdileba, rwmena da cru rwmena. 

rac dro gadis konstituciis miRebidan, zogi daJinebiT amtkicebs kons
tituciis dedebisa da mamebis istoriul nebas da mxars uWers „Tavdapir

vel“ ganmartebas, magram iZulebulia aRiaros, rom dResdReobiT SeuZle

belia am dedebisa da mamebisgan rCevebis miReba. sxvebi ki xazs usvamen, rom 
Zveli teqsti adaptaciis meSveobiT unda darCes „cocxal konstituciad“ 
da amdenad, ganmartebuli unda iqnes „Tanamedroveobis suliT“, anu, dRe
vandeli adamianis „moTxovnilebebis“ gaTvaliswinebiT. Tumca, es „suli“ 
mocimcime warmonaqmnia da eqvemdebareba yvela SesaZlo sazogadoebriv 
gavlenas. 
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konstituciis ena nawilobriv mtkice da mkafioa, xolo nawilobriv sav
sea sivrceebiT ganmartebebisTvis. iseTi yoveldRiuri sityva, rogo

ricaa „sakuTreba“ (germaniis federaciuli respublikis ZiriTadi 

kanoni, muxli 14) SeiZleba dRes „nivTebs“, anu „fizikur obieqtebs“ 

(cxovelebsac) moicavdes (germaniis federaciuli respublikis samo

qalaqo kodeqsi, §§ 903, 90), magram aseve SeiZleba moicavdes adekvatu

ri asakobrivi pensiis miRebis, wlebis manZilze mzard, dasabuTebul, 
aramaterialur molodins, Tu masSi Senatani gakeTebulia. Cveni socia
luri dacvis sistemidan sargeblis miRebis nebismieri „molodini“ Se
saZlebelia aseve gardaiqmnas konstituciurad dacul sakuTrebad. Se
saZlebelia fexburTelis TviTgamomuSavebuli sabazro Rirebulebac? 
aris Tu ara sakuTreba yvelaferi is, rac Cvenken „moemarTeba“? da rodi
dan arRvevs sagadasaxado saxelmwifos gadametebuli midgoma sakuTre

bis „dedaarss“? kiTxva rom gavafarTooT, rodis arRvevs ZiriTadi uf
lebis „arss“ saxelmwifos Careva? 

roca 1949 wels germaniis federaciuli respublikis ZiriTadi kano

nis me-19 muxlis formulireba moxda, imedovnebdnen, rom winadadebiT 

„ZiriTadi uflebis arsi nebismier SemTxvevaSi xelSeuxebelia“ warmo

iqmneboda myari kaSxali. dRes unda gavacnobieroT, rom „arss“ mimar

Tva mxolod carieli formulaa. is Tavs birTvad aCvenebs, romelic 

swored maSin, roca unda dakonkretdes, nislSi iSleba, gansakuTrebiT, 

roca xdeba winadadebis aqceptacia, rom ZiriTadi uflebebi unda Se

izRudos, roca isini sxva ZiriTad uflebebTan an imave rangis konsti

tuciur sikeTeebTan konkurenciaSi Sedis. 

ra Tqma unda, ganmartebebis Tavisufal TamaSSi uazrobac SeiZleba war
moiSvas. konstituciis ganmartebis zogi SeTavazeba SeiZleba ewinaaRm
degebodes Seqmnis istoriasa da adamianis saR azrs, magram isini Tavisu

fali diskusiis nawilia. dialogis procesSi isini SeiZleba CaiZiros da 
daviwyebas mieces. Tumca, sxva SeTavazebebi seriozulad unda iqnes aRq
muli, Tu isini sazogadoebriv cvlilebebze miuTiTeben, romlebic exeba 
normis „konteqsts“. rac ar unda abstraqtulad iyos isini formulirebu

li, konstituciebis teqstebi mudmivad Zveldeba, xolo ganmmarteblebma 
unda gadalaxon mimdinare realoba ganmartebis meSveobiT im odenobiT, 
ramdenadac seriozuli ganmarteba SesaZlebelia. 

Tu maTi sazRvrebi gadaWarbebulia, rCeba mxolod teqstSi cvlilebebis 
Setana. amisaTvis napovni unda iqnes aucilebeli politikuri umravle

soba. erTad Sekrebilebs, maT aseve SeuZliaT SeTanxmeba, amoiRon kons
tituciis ufunqciod darCenili debulebebi, rogorc gamxmari totebis 
gasxvlisas. is faqti, rom hesenis miwis konstituciaSi jer kidev cota 
xnis win moxseniebuli iyo sikvdiliT dasja an adre mmarTveli saxlebis 
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warmomadgenlebisTvis politikuri Tanamdebobebis CamorTmevis survi
li, ubralod saxaliso iyo, vinaidan am debulebebs germaniis federaci
uli respublikis ZiriTadi kanonis 31-e muxliT Zala daekarga (federa
ciuli samarTali miwis samarTalze maRla dgas). Tumca, sruliadac ar 
aris saxaliso, roca aSS-s konstituciis 1791 wlis 3 noembris cvlile

bis me-2 muxliT garantirebulia „xalxis ufleba, sakuTrebaSi hqondeT 
da ataron iaraRi“, xolo maSin mxolod samoqalaqo miliciis farglebSi 
garantirebuli es ufleba, romelic „aucilebelia Tavisufali saxel

mwifos usafrTxoebisTvis“, axla borotad gamoiyeneba rogorc damcavi 
fari iaraRis lobis mier. 

konstituciebis teqstebi iRebs saapelacio funqcias ara mxolod „ma

Rali (literaturuli) enidan“, aramed normatiuli da deskrifciuli 
winadadebebis xSiri SereviT. is, rac momavlis survili an moTxovnaa, aw
myos mtkicebad gvevlineba. amis kritika SesaZlebelia enobrivi analizis 
TvalsazrisiT, magram es aris konstituciebis propagandistuli, momava
li realobis formulirebadi enis nawili. magaliTad, masSi naTqvamia, 
rom „parlamentis wevrebi arian mTeli xalxis warmomadgenlebi, isini ar 
arian davaldebulebuli brZanebebiT an miTiTebebiT da eqvemdebarebian 
mxolod sakuTar sindiss“ (germaniis federaciuli respublikis Ziri

Tadi kanoni, muxli 38(1)(2). rogorc yvelasTvis cnobilia, es keTili 

survilia mtkicebiTi winadadebis formiT, magram aseve –  mudmivad ga
naxlebadi mowodeba parlamentis wevrebisadmi, gaTavisufldnen fraqci
is borkilebisa da interesebisgan ZiriTad sakiTxebSi. 

vinaidan konstitucias egzistencialuri mniSvneloba aqvs ara mxolod 
TanamegobrobisTvis mTlianad, aramed aseve TiToeuli calkeuli adami
anisTvis – karlsrueSi yovelwliurad daaxloebiT xuTi aTasi konsti
tuciuri saCivari Semodis – enobrivi gamoTqmebis „mniSvnelobaze“ bevria 
damokidebuli. amavdroulad, diletantis enobrivi gageba zogjer ejaxe

ba federaluri sakonstitucio sasamarTlos detalurad SemuSavebul 

iurisprudencias. ukanaskneli ki, romelic 150 toms (2020 wlis mona

cemiT) moicavs, ayalibebs enobrivad zustad asaxuli ganxilvebis ar
senals. miuxedavad amisa, Cven, moqalaqeebi, zogadad, banalur „gagebas“ 
veliT. sityvis mniSvneloba, ludvig vitgenStainis azriT, aris misi ena
Si gamoyeneba, magram, vis enaSi? amisTvis „uflebamosili“ sasamarTloe

bis, gansakuTrebiT, sakonstitucio sasamarTloebis enaSi? faqtobrivad, 
droTa ganmavlobaSi maT SeuZlia gaurkvevlobebis aRmofxvra an gark
veuli ganmartebebis gamoricxva. „kargad Camoyalibebuli iurispruden
cia“ SeiZleba gadaiqces daleqil sasamarTlo sibrZned. magram is aseve 
SeiZleba gaxdes Semaferxebeli da gaarTulos inovaciebi. 

yvela es procesi, romelSic aseve CarTuli arian administraciuli orga
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noebi da parlamentebi, efuZneba enas. konstituciis ena, iseve rogorc yve
la sxva kanonisa da normis ena, aTasi ZafiT aris dakavSirebuli rogorc 
yoveldRiur enasTan, ise iuridiul terminologiasTan. man ara mxolod 
unda daadginos da uzrunvelyos konfliqtebis regulirebis procedu
rebi, aramed aseve Tanabrad gadmosces misi politikuri warmoSobis, fa
seulobebisa da siTbos emociebi, kerZod ki, Tanamemamuleebis, migran
tebis, ltolvilebisa da TavSesafris maZieblebis mimarT. masSi unda 
„integrirdes“ gansxvavebebi da yvelas misces warmodgena safuZvlebis 
Sesaxeb, romelsac eyrdnoba Tanacxovreba. Tavad teqstebs es mxolod ga
moyenebisas SeuZlia. isini TavianTi damajereblobis Zalas komunikacia
Si iZens. amisTvis yvelas, vinc liberalur konstituciur saxelmwifoSi 
cxovrobs, unda SeeZlos, auxsnas sxvebs, Tu ratom Rirs konstituciebis 
teqstebis SenarCuneba da maTi pativiscema. 

Tanamedroveobis didi postulatebi – demokratia, Tanasworoba, samarT

lis uzenaesoba da socialuri saxelmwifo, xelisuflebis danawileba 
– gaerTianda gansamart teqstebSi. enobrivi diskursis gareSe maTi gan
xorcieleba SeuZlebelia. yvelas, vinc aqtiurad moqmedebs rogorc de
mokratiis moqalaqe, sWirdeba ena. maT, visac araTanabrad eqcevian, unda 
icodnen, Tu „ratom“; igive exeba maT, visac saxelmwifo ubrZanebs, raime 
gaakeTos an ar gaakeTos. visac raime surs, unda gaigos, Tu risi ufleba 
aqvs. demokratiuli saxelmwifos mTeli funqcionireba efuZneba iuridi
ul enas, romelsac agvirgvinebs konstituciis ena. Tanamegobrobis saime
dod moqmedebisTvis, mudmivad unda iTargmnos iuridiuli enidan yovel

dRiur enaze. da piriqiT, parlamentarebi da mosamarTleebi gardaqmnian 
yoveldRiur enas ufro konkretul, zustad gansazRvrul, iuridiul 
idiomad. 

es yoveldRiur cxovrebaSi, ZiriTadad, konstituciaze miTiTebis ga
reSe xdeba. magram yvela ZiriTad kiTxvaSi kvlav Cndeba konstituciis 
mravalmniSvnelovani, savaldebulo, kargad Camoyalibebuli ena. man 
yvelasTvis unda moniSnos politikuri komunikaciis saTamaSo moeda
ni, gaanawilos davalebebi sxvadasxva saxelmwifo funqciebs Soris da 
aRniSnos barierebi. amisTvis iribi winapiroba, azrovnebis CarCo aris 
erovnuli saxelmwifo. 

magram Tu Cans, rom globalizaciis epoqaSi erovnuli saxelmwifo iS
leba, Tu misi sazRvrebi forisebri xdeba, radgan msoflio vaWroba da 
finansuri kapitali, saerTaSoriso danaSauli, turizmi da ltolvilTa 
nakadebi gadalaxavs an Zirs uTxris maT, amas aseve Sedegebi unda mohyves 
konstituciebisTvisac da maTi enisTvisac. evropulma erovnulma saxel

mwifoebma ukve didi xania suverenuli uflebebi evropis kavSirsa da sxva 
samTavrobaTaSoriso institutebs gadasces. ukve didi xania isini Cax
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larTuli arian evropuli konstituciuri samarTlisa (evrokavSiris-

xelSekrulebebi, adamianis uflebaTa da ZiriTad TavisuflebaTa dac

vis konvencia, evrokavSiris ZiriTad uflebaTa qartia) da luqsemburgisa 
da strasburgis sasamarTloebis marTlmsajulebis badeSi. 

wevri saxelmwifoebi komunikacias amyareben rogorc erovnul enebze, 
briuselSi arsebuli giganturi mTargmnelobiTi samsaxuris meSveobiT, 
aseve samuSao enebze – inglisurze, frangulsa da germanulze. ar arse
bobs konstituciis erTiani, erTaderTi, evropuli ena. kiTxva, Tu romel 
enaze unda ilaparakos evropulma konstituciam, amdenad, winaaRmdegob
rivad JRers, gansakuTrebiT maSin, Tu daveTanxmebiT, rom momavalSi ar 
unda arsebobdes erTgvarovani evropuli saxelmwifo, xolo enebis mra
valferovnebas ki dRevandeli evropuli konstitucia swored dasacav si
keTed miiCnevs. 

amitom kiTxva evropuli konstituciis „enis“ Sesaxeb mxolod gadataniTi 
mniSvnelobiT SeiZleba daisvas. upirveles yovlisa, es gulisxmobs, rom 
dResdReobiT ukve arsebobs namdvili evropuli konstitucia. amas eWvq
veS ayenebs argumenti, rom mxolod erovnul saxelmwifos, mTeli Tavisi 
istoriuli da enobrivi implikaciebiT, SeuZlia hqondes namdvili kons
titucia, magram es damajerebeli ar aris; vinaidan Cven gvaqvs evropuli 
konstituciuri wyoba, gvaqvs institutebi, ganmtkicebuli avtoritetul 
teqstebSi, romlebic ayalibebs evrokavSiris ZiriTad wyobas, rasac ag
virgvinebs ZiriTad uflebaTa savaldebulo qartia. 

yvelaferi arsebobs, rac konstitucias normatiulsa da faqtobrivs 
xdis. udavoa, is gaumjobesebas saWiroebs, magram is arsebobs. SekiTxvas 
maTi „enis“ Sesaxeb Sedegad unda mohyves ara sakonstitucio esperantos 
Zieba, aramed saerTo konstituciuri tradiciebisa da maTgan SemuSavebu
li enobrivi samSeneblo blokebis Zieba. am TvalsazrisiT ena aris komu
nikaciis saSualeba, romelic mudmiv Targmans saWiroebs erovnul enebze. 
is xelmisawvdomia, roca evropaSi saubaria nebis demokratiul formire
baze, administraciuli organoebis kanonier moqmedebasa da sasamarTlo

Si samarTlebriv procedurebze. 

evropuli kavSiris marTlmsajulebis sasamarTloebis mosamarTlee

bi, romlebic mudmivad axdenen komunikacias yoveli TiToeuli saqmidan 
gamomdinare, kvlav adastureben, rom miuxedavad sxvadasxva erovnuli 
enisa, komunikaciisTvis SesaZlebelia erTi saerTo evropuli konstitu
ciuri enis gamoyeneba. es warmoudgenlad JRers, magram funqcionirebs, 
radgan evropaSi droTa ganmavlobaSi – antikuri xanidan, Sua saukunee
bis gavliT, Tanamedroveobamde – erTgvarovani leqsika Camoyalibda. mi
si masalebi – es saukuneebis ganmavlobaSi mimdinare debatebia swori sa
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xelmwifo formis, umravlesobis principis, warmomadgenlobis sakiTxis, 
mmarTvelTa mier kanonis dacvis, upirveles yovlisa ki, elementaruli 
ZiriTadi uflebebisa da Tavisuflebebis dacvis Sesaxeb. 

gaazrebis es procesebi arasdros Sewyvetila, magram arc dasrulebula. 
isini sazogadoebrivi cvlilebebis paralelurad unda dakoreqtirdes 
da, kerZod ki, Ria enobriv komunikaciaSi. isini cxovroben evropuli kon
stituciurobis fondiT. saqme exeba ara enas pirdapiri gagebiT, aramed 
wesebis krebuls, romelTa meSveobiTac SesaZlebelia komunikacia evro
pul erovnul enebze. ra Tqma unda, es aseve niSnavs, rom aucilebelia kri
tika da kritikis gaZleba, roca evropis kavSiris wevri saxelmwifo saer
To ZiriTad wesebs arRvevs, magaliTad, sakonstitucio sasamarTloebis 
aSkara politikuri dakompleqtebiT, sajaro ganxilvis SezRudviTa da 
politikuri moqmedebebis saidumlo sferoebis gafarToebiT, aseve, po
litikuri semantikis sajaro gamosvlebsa da masmediaSi mizanmimarTuli 
gadataniT. 

faqtobrivad, internetis epoqaSi SeiZleba SeiniSnebodes enis gauxeSe
ba, maT Soris, konstituciebTan mimarTebiTac, roca maTi safuZvlebi 
zizRis sagani xdeba, tyuilis grovad iwodeba da enobrivad delegitimi

zebulia. es gauxeSeba, romelic mizanmimarTuli gamoSterebis Tanmxle

bia, SeiZleba araxalia, SeiZleba is adre dakavSirebuli iyo regularul 
magidebTan da mxolod axla vrceldeba ufro iolad, is SeiZleba aseve 
provocirebuli iqnes gadaWarbebuli Sesrulebis Sida qseluri konku
renciiT. es SeiZleba gverdze gadavdoT, radgan metyvelebis aqtic moqme
debaa. am mxriv, konstituciis enis – rogorc Cveni sakuTari, ise evropuli 
konstituciis – frTxilad da zustad gamoyeneba yvela Cvenganis saqmea.
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DIE SPRACHE UNSERER VERFASSUNGEN

MICHAEL STOLLEIS

Verfassungen sind meist feierlich beschlossene und verkündete Texte1. Sie werden an 
historischen Wendepunkten von Gemeinwesen verfasst, um die wichtigsten institutionellen 
Entscheidungen zu treffen sowie Rechte und Pflichten der Bürger festzulegen. In der 
Pyramide der Rechtsnormen stehen sie „zuhöchst“, also über Gesetzen, Verordnungen und 
sonstigen Normen. Seit dem ausgehenden 18. Jahrhundert umschließen sie die europäischen 
Nationalstaaten als normative Hülle. Vorreiter waren die USA (1776) und Frankreich (1789), 
aber dann erfasste die „konstitutionelle“ Bewegung die ganze Welt. Heute gibt es kaum 
noch Staaten ohne Verfassung. Auch autoritäre, nichtdemokratische Regime verzichten 
kaum jemals auf den Mehrwert, den eine Verfassung zu vermitteln scheint: Wenn sie schon 
kein Glücksversprechen enthält und Freiheiten nur verklausuliert gewährt, dann bietet 
sie wenigstens „Ordnung“ und einen institutionellen Grundriss. Auch die unterdrückte 
Opposition muss sich dort anhören, sie lebe in einem „Verfassungsstaat“. 

Die typischen Inhalte von Verfassungen sind seither gleich geblieben: Der feierlichen 
Eingangsformel, die meist schon eine subtil formulierte Machtstruktur festlegt, folgen die 
republikanische Staatsform, die Legitimation der Staatsgewalt, die wesentlichen Verfahren 
der Willensbildung, die Institutionen und die Regularien ihres Zusammenspiels. Durchweg 
werden Menschen – und Bürgerrechte feierlich gegen Eingriffe abgesichert und entsprechende 
Verteidigungsmöglichkeiten bereitgestellt, vor allem durch eine unabhängige Justiz. 

Sieht man von den vielen historischen Varianten ab, dann überwölbt die herkömmliche 
Verfassung durchweg eine Nation, mag sie ethnisch, religiös oder historisch definiert sein. 
Sie schließt eine Epoche ab und öffnet eine neue. Sie wendet sich an diese Nation, indem sie 
„versichert“, „garantiert“, „verspricht“ oder „mahnt“. Die Verfassung bietet einen normativen 
Bauplan für die Zukunft. Anders als der normale Gesetzestext ist sie oft eingangs hochtönend, 
in der Folge aber verknappt und verdichtet, indem sie festlegt, was künftig gelten soll. Sie ist 
kein Gesetzbuch, sondern reguliert künftige Gesetzgebung und gibt dafür zentrale inhaltliche 
Eckpunkte vor. Gerade beendete Kämpfe oder Diktaturerfahrungen zittern oft nach. Viele 
Fragen bleiben offen, entweder für den Gesetzgeber oder für die Interpretation durch ein 
spezielles Organ, das Verfassungsgericht. 

1. 	 Nachbemerkungen zu einer Veranstaltung der Deutschen Akademie für Sprache und Dichtung (Darmstadt) am 14. 
November 2019 in Frankfurt unter Beteiligung von Sprachwissenschaftlern und Schriftstellern, je einer Politikerin und 
einer Richterin des Bundesverfassungsgerichts sowie Verfassungsrechtlern.
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Verfassungen sprechen die Landessprache. Sie klingen einfach und entschieden, enthalten 
möglichst keine Fremdworte und setzen keine speziellen Rechtskenntnisse voraus. Daran 
hängt viel: das Vertrauen der Menschen in den Rechtsstaat, in das zentrale Versprechen 
der Gleichbehandlung vor dem Gesetz und durch das Gesetz, die Funktionsweise des 
Steuer – und Sozialstaats. Die Berufung auf die Verfassung öffnet die Tür für den Bürger, 
dem wirklich oder vermeintlich Unrecht geschieht. Er kann, jedenfalls in Deutschland, 
„Verfassungsbeschwerde“ erheben. 

Um damit erfolgreich zu sein, müssen die Bürger die Verfassung verstehen. Nicht Wort 
für Wort, nicht in den Details des Organisationsteils, aber doch die leicht verständlichen 
Grundrechte, das Prinzip der Gewaltentrennung, die Funktionsteilung zwischen Bund 
und Ländern, schließlich die elementaren Aussagen des Wahl – und Abstimmungsrechts. 
„Verstehen“ enthält aber auch die Erkenntnis, dass nahezu alle Texte mehrdeutig sind und 
einer Konkretisierung im jeweiligen Zusammenhang bedürfen. 

Dass alle Bürger in gewissem Sinn Verfassungsinterpreten sind, wie Peter Häberle einmal 
geschrieben hat, mag ungläubiges Staunen hervorrufen, aber der Satz bleibt doch richtig. 
Denn alle, die unter einer Verfassung leben, praktizieren Verfassungsrecht in unzähligen 
Aktionen, sie reden und handeln, nutzen Freiräume, praktizieren Partnerschaften und 
Familie, erziehen Kinder, bilden Vereine, versammeln sich und „protestieren“. Sie nutzen 
Menschen – und Bürgerrechte, sind vielleicht auf Gemeindeebene aktiv und reden über 
Rechte und Pflichten. Dieses Reden ist die Kommunikation über die Regeln, aus denen das 
Gemeinwesen besteht und die es zusammenhalten. 

Es umschließt bitteren Disput und „Nichtverstehen“, erlaubt aber auch dasjenige festzuhalten, 
worüber man sich einigen kann. Eine gelebte Verfassung konkretisiert sich so stets neu, indem 
sich Impulse des Verstehens von unten und von oben ergänzen. So bildet sich beispielsweise 
heraus, was in den verschiedenen Gefährdungszonen die Unantastbarkeit der „Menschenwürde“ 
(Art. 1 Abs. 1 GG) bedeuten kann, etwa bei Leihmutterschaft und anonymer Samenspende, bei 
Sammlung aller Personenmerkmale in zentralen Datenbanken, bei wachsamen Mikrochips im 
Körper, bei vorgeburtlicher Diagnostik und würdevollem Sterben. 

Vieldeutig sind vor allem die einfachen Worte. „Ehe und Familie“ (Art. 6 GG) schienen 
lange sprachlich festgelegt, sind es aber keineswegs mehr angesichts von Alleinerziehenden, 
Patchwork-Familien, wechselnden Partnerschaften und unsicher gewordenen sexuellen 
Identitäten. Wer sind die wirklichen „Eltern“, und wer darf das „natürliche Recht“ der Pflege 
und Erziehung wahrnehmen? Ebenso sind die Worte „Religionsausübung“, „Glaube“, 
„Weltanschauung“ und „Gewissen“ im Mischkessel individueller Orientierungen unscharf 
geworden. Und weiter: Wann stößt die Rechtsausübung Einzelner auf die ebenso berechtigte 
Rechtsausübung des Partners oder des Nachbarn? Wann verdichten sich die permanenten 
Ungleichheiten des Alltags zur Verfassungswidrigkeit? Hat nicht alles unscharfe Ränder und 
kann nur im fiktiven Gespräch zwischen Laien und Fachleuten konkretisiert und schließlich 
vom Bundesverfassungsgericht „autoritativ“ festgelegt werden, was gelten soll, jedenfalls 
für einige Zeit? 
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Schon im Prozess der Entstehung einer Verfassung beginnen deshalb die semantischen 
Kämpfe: Was ist mit bestimmten Formulierungen gemeint, werden durch sie vielleicht alte 
Strukturen verfestigt oder künftige politische Möglichkeiten verbaut? Verfassungen zu 
kommentieren und möglichst plausible Auslegungen vorzuschlagen ist also Spracharbeit 
in rechtlicher und politischer Absicht. Beteiligt sind Abgeordnete und Beamte, 
Verbandsfunktionäre und Journalisten, kommentierende Professoren und jeder Laie, der 
einen Leserbrief schreibt. Alle bringen ihr eigenes politisches Wollen ein, ihre Erfahrungen, 
ihren Glauben, ihre Vorurteile. 

Wenn nach Erlass der Verfassung die Zeit voranschreitet, pochen die einen auf den historischen 
Willen der Mütter und Väter der Verfassung und halten die „originale“ Interpretation fest, 
müssen aber einräumen, dass jene Mütter und Väter heute nicht mehr befragt werden können. 
Andere betonen, der alte Text müsse durch Anpassung „lebende Verfassung“ bleiben und 
deshalb aus dem „Geist der Gegenwart“, also mit Blick auf die Bedürfnisse der heutigen 
Menschen, ausgelegt werden. Dieser „Geist“ ist allerdings ein flirrendes Gebilde und allen 
möglichen gesellschaftlichen Einflüssen unterworfen. 

Die Sprache der Verfassung ist teils fest und klar, teils aber voller Spielräume für Deutungen. 
Ein Alltagswort wie „Eigentum“ (Art. 14 GG) kann heute „Sachen“, also „körperliche 
Gegenstände“ (auch Tiere) umfassen (§§ 903, 90 BGB), ebenso aber die im Laufe der 
Jahre wachsende unkörperliche Anwartschaft auf eine angemessene Altersrente, wenn 
dafür Beiträge gezahlt worden sind. Auch andere „Erwartungen“ auf Leistungen unseres 
sozialen Sicherungssystems könnten sich vielleicht zu verfassungsrechtlich geschütztem 
Eigentum verdichten. Vielleicht auch der selbst erarbeitete Marktwert eines Fußballspielers? 
Ist Eigentum alles, was uns „zukommt“? Und ab wann verletzt ein zu starker Zugriff des 
Steuerstaats die „Substanz“ des Eigentums? Wann, um die Frage auszuweiten, verletzen 
Zugriffe des intervenierenden Staats den „Wesensgehalt“ eines Grundrechts? 

Als man 1949 den Art. 19 GG formulierte, hoffte man mit dem Satz „In keinem Falle darf 
ein Grundrecht in seinem Wesensgehalt angetastet werden“, einen festen Damm errichtet zu 
haben. Heute muss man einsehen, dass die Berufung auf den „Wesensgehalt“ kaum mehr als 
eine Leerformel ist. Sie täuscht einen Kern vor, der sich gerade dann, wenn er konkretisiert 
werden soll, in Nebel auflöst, zumal wenn man den Satz akzeptiert, dass Grundrechte 
eingeschränkt werden müssen, wenn sie in Konkurrenz zu anderen Grundrechten oder 
ranggleichen Verfassungsgütern geraten. 

Natürlich kann im freien Spiel der Interpretationen auch Unsinn produziert werden. Manche 
Vorschläge zur Auslegung der Verfassung mögen gegen die Entstehungsgeschichte und den 
gesunden Menschenverstand verstoßen. Aber sie sind Teil einer freiheitlichen Diskussion. 
Im dialogischen Prozess mögen sie zu Boden sinken und wieder vergessen werden. 
Andere Vorschläge müssen jedoch ernst genommen werden, wenn sie auf gesellschaftliche 
Verschiebungen hinweisen, die den „Kontext“ der Norm betreffen. Denn Verfassungstexte, 
so abstrakt sie formuliert sein mögen, altern kontinuierlich, und die Interpreten müssen 
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die Distanzen zur stets fließenden Realität durch Auslegung überbrücken, soweit seriöse 
Auslegung möglich ist. 

Wo deren Grenzen überschritten werden, gibt es nur die Änderung des Texts. Dazu müssen 
die erforderlichen politischen Mehrheiten gefunden werden. Hat man sie beisammen, kann 
man sich nebenbei auch darauf einigen, funktionslos gewordene Verfassungsartikel zu 
beseitigen, so wie man einen toten Ast absägt. Dass die hessische Landesverfassung bis 
vor kurzem noch die Todesstrafe erwähnte oder Angehörigen früherer regierender Häuser 
politische Ämter verwehren wollte, taugte nur zum Amüsement; denn diese Bestimmungen 
hatten sich durch Art. 31 GG („Bundesrecht bricht Landesrecht“) längst erledigt. Keineswegs 
amüsant ist es allerdings, wenn Art. II der Ergänzung der US-Verfassung vom 3. November 
1791 „das Recht des Volkes, Waffen zu besitzen und zu tragen“ garantiert und dieses damals 
nur im Rahmen einer Bürgermiliz garantierte Recht, „necessary to the security of a free 
State“, nun als Schutzschild einer mächtigen Waffenlobby missbraucht wird. 

Verfassungstexte beziehen ihre Appellfunktion nicht nur aus der „hohen Sprache“, sondern 
auch aus der häufigen Vermischung von normativen und deskriptiven Sätzen. Was Wunsch 
oder Forderung für die Zukunft ist, erscheint als Behauptung des Gegenwärtigen. Das mag 
sprachanalytisch kritisiert werden, es gehört aber zum werbenden, künftige Wirklichkeit 
gestaltenden Gestus von Verfassungen. „Die Abgeordneten“, so heißt es etwa, „sind Vertreter 
des ganzen Volkes, an Aufträge und Weisungen nicht gebunden und nur ihrem Gewissen 
unterworfen“ (Art. 38 Abs. 1, Satz 2 GG). Das ist, wie alle wissen, ein frommer Wunsch in 
Form eines Behauptungssatzes, aber auch ein immer erneuter Appell an die Abgeordneten, 
sich in zentralen Fragen aus den Fesseln von Fraktion und Interessen zu befreien. 

Da die Verfassung nicht nur für das Gemeinwesen insgesamt, sondern auch für jeden 
Einzelnen existentielle Bedeutung hat – rund fünftausend Verfassungsbeschwerden gehen 
jährlich in Karlsruhe ein – kommt es auf die „Bedeutung“ sprachlicher Ausdrücke an. Dabei 
kollidiert gelegentlich das sprachliche Laienverständnis mit der ausgefeilten Rechtsprechung 
des Bundesverfassungsgerichts. Letztere bildet mit ihren 150 Bänden (2020) ein Arsenal 
von sprachlich genau reflektierten Abwägungen. Dennoch erwarten wir Bürger meist platte 
„Verständlichkeit“. Die Bedeutung eines Wortes, so Ludwig Wittgenstein, ist sein Gebrauch in 
der Sprache. Aber wessen Sprache? Die Sprache der dazu „befugten“ Gerichte, insbesondere 
der Verfassungsgerichte? Tatsächlich können diese im Laufe der Zeit Unklarheiten 
beheben oder bestimmte Deutungen ausschließen. Eine „ständige Rechtsprechung“ kann 
zu sedimentierter richterlicher Weisheit werden. Sie kann aber auch hinderlich werden und 
Innovationen erschweren. 

Alle diese Prozesse, an denen auch die Verwaltungen und die Parlamente beteiligt sind, 
beruhen auf Sprache. Die Sprache der Verfassung, aber auch die aller anderen Gesetze und 
sonstigen Normen, hängt über tausend Fäden sowohl mit der Alltagssprache als auch mit der 
juristischen Fachsprache zusammen. Sie soll nicht nur ordnen und Verfahren zur Regulierung 
von Konflikten vorhalten, sondern auch die Emotionen ihres politischen Ursprungs, Werte 
und Wärme vermitteln, und zwar für Landeskinder, Neubürger, Flüchtlinge und Asylsuchende 
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gleichermaßen. Sie soll Divergentes „integrieren“ und allen eine Idee jener Grundlagen 
vermitteln, auf denen das Zusammenleben ruht. Texte allein können dies nur im Gebrauch. 
Sie gewinnen ihre Überzeugungskraft in der Kommunikation. Dazu müssen jene, die in 
freiheitlichen Verfassungsstaaten leben, in der Lage sein, anderen zu erklären, warum es sich 
lohnt, Verfassungstexte lebendig zu erhalten und zu respektieren. 

Die großen Postulate der Moderne – Demokratie, Gleichheit, Rechts – und Sozialstaat, 
Gewaltentrennung – sind zu interpretierbaren Texten geronnen. Ohne sprachlichen Diskurs 
können sie nicht umgesetzt werden. Wer als Bürger einer Demokratie aktiv handelt, bedarf 
der Sprache. Wer ungleich behandelt wird, muss verstehen, „warum“; ebenso wer auf 
staatliche Anweisung etwas tun oder lassen soll. Wer etwas haben will, muss verstanden 
haben, was ihm zusteht. Die gesamte Funktionsweise eines demokratischen Staats beruht 
auf Rechtssprache, gekrönt von der Sprache der Verfassung. Damit das Gemeinwesen 
vertrauenswürdig handeln kann, muss ständig von der Rechtssprache in die Alltagssprache 
übersetzt werden. Umgekehrt wird Alltagssprache von Parlamentariern oder Richtern in das 
speziellere und genauer festgelegte juristische Idiom umgesetzt. 

Das geschieht im Alltag weitgehend ohne Bezugnahme auf die Verfassung. Aber in allen 
Grundsatzfragen taucht die bedeutungsschwere, gebundene, festgefügte Sprache der 
Verfassung wieder auf. Sie soll für alle das Spielfeld politischer Kommunikation abstecken, 
den verschiedenen Staatsfunktionen ihre Aufgaben zuweisen und Schranken markieren. Der 
hierfür implizit vorausgesetzte Denkrahmen ist der Nationalstaat. 

Wenn sich nun aber der Nationalstaat im Zeitalter der Globalisierung aufzulösen scheint, 
wenn seine Grenzen porös werden, weil der Welthandel und das Finanzkapital, die 
internationale Kriminalität, der Tourismus und die Flüchtlingsströme sie überspringen oder 
unterlaufen, muss dies auch Konsequenzen für die Verfassungen und deren Sprache haben. 
Die europäischen Nationalstaaten haben längst Souveränitätsrechte an die Europäische 
Union und andere zwischenstaatliche Institutionen abgegeben. Längst stecken sie in einem 
Geflecht von europäischem Verfassungsrecht (EU-Verträge, Konvention zum Schutz der 
Menschenrechte und Grundfreiheiten, Charta der Grundrechte der Europäischen Union) und 
von Rechtsprechung der Gerichtshöfe in Luxemburg und Straßburg. 

Die Mitgliedstaaten kommunizieren in ihren Nationalsprachen über einen gigantischen 
Übersetzungsdienst in Brüssel sowie in den Arbeitssprachen Englisch, Französisch und 
Deutsch. Eine einzige europäische Verfassungssprache gibt es nicht. Die Frage, welche 
Sprache die europäische Verfassung sprechen soll, klingt also widersinnig, zumal wenn man 
sich einig ist, dass es künftig keinen homogenen europäischen Staat geben soll und dass die 
Vielfalt der Sprachen gerade von der heutigen europäischen Verfassung als schützenswertes 
Gut angesehen wird. 

Die Frage nach der „Sprache“ der europäischen Verfassung kann deshalb nur in einem 
übertragenen Sinn gestellt werden. Sie setzt zunächst voraus, dass es bereits heute eine 
wirkliche europäische Verfassung gibt. Dies ist mit dem Argument bestritten worden, nur 
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ein Nationalstaat mit allen seinen historischen und sprachlichen Implikationen könne eine 
wirkliche Verfassung haben. Aber das überzeugt nicht; denn wir haben eine europäische 
Verfassungsordnung, haben Institutionen, festgehalten in maßgeblichen, die Grundordnung 
der Europäischen Union formenden Texten, gekrönt von einer verbindlichen Charta der 
Grundrechte. 

Alles ist vorhanden, was eine Verfassung normativ und faktisch ausmacht. Sie ist 
verbesserungsbedürftig, kein Zweifel, aber sie existiert. Nach ihrer „Sprache“ zu fragen, kann 
nicht auf die Suche nach einem verfassungsrechtlichen Esperanto hinauslaufen, sondern nur 
auf die gemeinsamen Verfassungstraditionen und auf die in ihnen entwickelten sprachlichen 
Bausteine. Sprache in diesem Sinn ist ein Verständigungsmodus, der ständiger Übersetzung 
in die Nationalsprachen bedarf. Er ist verfügbar, wenn in Europa von demokratischer 
Willensbildung, gesetzesgebundenem Handeln der Verwaltung und rechtsstaatlichen 
Verfahren vor Gericht gesprochen wird. 

Die Richter des Europäischen Gerichtshofs, die ständig fallbezogen kommunizieren, 
bestätigen immer wieder, dass es möglich ist, trotz unterschiedlicher Nationalsprachen eine 
gemeinsame europäische Verfassungssprache zu kommunizieren und anzuwenden. Es klingt 
wie Zauberei, aber es funktioniert, weil Europa über die Zeiten von Antike, Mittelalter und 
Neuzeit ein weitgehend homogenes Vokabular entwickelt hat. Seine Materialien sind die seit 
Jahrhunderten geführten Debatten über die richtige Staatsform, das Mehrheitsprinzip, die 
Frage der Repräsentation, die Bindung der Regierenden an das Recht, vor allem aber über 
den Schutz elementarer Grundrechte und Grundfreiheiten. 

Diese Verständigungsprozesse sind nie abgerissen, aber auch nicht abgeschlossen. Sie 
müssen parallel zu gesellschaftlichen Veränderungen nachjustiert werden, und zwar in 
offener sprachlicher Kommunikation. Sie leben aus dem Fundus europäischer Verfasstheit. Es 
handelt sich nicht um eine Sprache im wörtlichen Sinn, wohl aber um einen Vorrat an Regeln, 
über die man sich in den europäischen Nationalsprachen verständigen kann. Das bedeutet 
freilich auch, dass man kritisieren und Kritik aushalten muss, wenn ein Mitgliedstaat der 
Europäischen Union die gemeinsamen Grundregeln verletzt, etwa durch flagrant politische 
Besetzung der Verfassungsgerichte, durch Beschneidung der öffentlichen Diskussion und 
Ausweitung von Arkanbereichen politischen Handelns, aber auch durch gezielte Ver
schiebung der politischen Semantik in öffentlicher Rede und in den Massenmedien. 

Tatsächlich ist in der Ära des Internets eine Verrohung der Sprache zu beobachten, auch 
bezogen auf Verfassungen, wenn deren Grundlagen verächtlich gemacht, als Lügengebäude 
bezeichnet und sprachlich delegitimiert werden. Diese Verrohung, die mit gezielter 
Verdummung einhergeht, ist vielleicht nicht neu, sie mag früher an Stammtische gebunden 
gewesen sein und sich jetzt nur müheloser ausbreiten, sie mag auch durch einen netzinternen 
Überbietungswettbewerb aufgestachelt werden. Das kann dahinstehen, denn Sprechakte sind 
auch Taten. Insofern ist ein sorgsamer und genauer Umgang mit der Sprache der Verfassung 
unser aller Sache, sowohl unserer eigenen als auch der europäischen Verfassung.
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samarTlis personologia

PERSONOLOGY OF LAW
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***

* * *

aTiode wlis win ganaxlebisa da aRorZinebis gzaze Semdgarma saqarT-

velom, gansakuTrebiT qarTveli iuristebis Rirseulma korpusma, saTa-

nadod aRniSna saxelovani qarTveli samarTalmcodnisa da sazogado 

moRvawis, profesor oTar gamyreliZis 80 wlis iubile. am RirsSesan-

iSnav TariRs araerTi RonisZieba mieZRvna. maT Sorisaa: sazeimo saiu-

bileo sxdoma ivane javaxiSvilis saxelobis Tbilisis saxelmwifo 

universitetis sxdomaTa darbazSi; saiubileo krebulis gamocema sa-

TauriT – „oTar gamyreliZe – 80“;  naSromebis mravaltomeulis gamo-

qveyneba da mravali sxva. jerovani yuradReba, Sesaferisi aRiareba, 

pativi da dideba ar moklebia iubilaris mecnierul da praqtikul 

moRvaweobas arcerTi aspeqtiT.

mas Semdeg aTma welma ganvlo da 2022 wlis martSi Cveni Zvirfasi kolega 

da ufrosi megobari 90 wlis gaxda. is pirveli iyo TinaTin wereTlis 

sisxlis samarTlis skolis mesveurTgan, vinc wleuls kvlav Segvaxsena 

marad gaustumrebeli vali misi Rvawlisa da damsaxurebis winaSe. oTar 

gamyreliZe uRirseulesi warmomadgenelia am skolisa, romelmac „JamTa sia-

veSi“ moraluri danakargebis gareSe,  umwikvlod gamoatara didi mecnieris, 

qeduxreli moqalaqisa da patriotis, saqmisadmi usazRvrod erTguli qa-

rTveli humanistis saxeli.

* * *

saqarTvelos iusticiis saministro da Jurnal „iusticiis“ saredaqcio 

kolegia gulmxurvaled miesalmeba Rvawlmosil samarTalmcodnes,  madlobas 

uZRvnis dauRalavi, nayofieri moRvaweobisaTvis da xangrZliv sicocxles 

usurvebs dargis, qveynisa da misTvis esoden Zvirfasi qarTveli xalxis 

sakeTildReod.

* * *

„iusticiis“ winamdebare nomerSi mkiTxveli gaecnoba batoni oTar gamyreliZis 

pirovnebisadmi miZRvnil profesor daviT sulaqveliZis werils, romelic 

srulad gamoxatavs mravali qarTveli iuristis gulisTqmas mxcovani 

iubilaris mimarT.

saqarTvelos iusticiis saministro

Jurnal „iusticiis“ saredaqcio kolegia
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* * *
About ten years ago, Georgia, which was on the road to renewal and renaissance, in partciular 
the worthy corps of Georgian lawyers, duly celebrated the 80th anniversary of the famous 
legal scholar and public figure, Professor OTAR GAMKRELIDZE. Many events were 
dedicated to this significant date. These included a solemn jubilee session at the Assembly 
Hall of Ivane Javakhishvili Tbilisi State University; the publication of a jubilee collection 
titled „Otar Gamkrelidze – 80“; the publication of his works in many volumes, and many 
more events. Due attention, appropriate recognition, honour and praise were given in all 
respects to the scholarly and practical work of the subject of the anniversary.

Ten years have passed from that time, and in March 2022 our dear colleague and senior friend 
turned 90 years old. He was the first among the leaders of Tinatin Tsereteli School of Criminal 
Law, who this year once again reminded us of our eternal debt to his contribution and merits. 
Otar Gamkrelidze is the most well-deserved representative of this school, who, without the 
slightest moral loss, impeccably carried the name of a great scholar, an indomitable citizen 
and patriot, and a dedicated Georgian humanist, through the „ills of times“.

* * *
The Ministry of Justice of Georgia and the Editorial Board of the Iustitia journal extend their 
cordial greetings to the distinguished legal scholar, and thank him for his tireless and fruitful 
work, and wish him a long life for the good of the field, the country and the Georgian people 
who are so dear to him.

* * *
In this issue of the “Iustitia” journal, the reader will find a letter from Professor Davit 
Sulakvelidze which is dedicated to Mr. Otar Gamkrelidze and which fully expresses the 
innermost thoughts of many Georgian lawyers with regard to the venerable subject of the 
anniversary.

MINISTRY OF JUSTICE OF GEORGIA
EDITORIAL BOARD OF THE “IUSTITIA” JOURNAL
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samarTlis didostatisa da klasikosis

STambeWdavi gza

(profesor oTar gamyreliZis 90 wlis iubile)

winamdebare werili warmoadgens Tanamedrove qarTuli sazogadoe

bis gamoCinebuli wevris, TvalsaCino samarTalmcodnisa da sazogado 

moRvawis mier Rirseulad ganvlili xangrZlivi cxovrebis, amasTanave 

uaRresad nayofieri da mravalmxrivi Semoqmedebis mcire matianes.

oTar gamyreliZe daibada 1932 wels, TbilisSi, romlis bavSvobisa da 

siymawvilis wlebi erTob mZime da rTul periods daemTxva ‒ jer 30-

iani wlebis sisastike stalinuri reJimisa da represirebuli ojaxi, 

xolo Semdeg ki meore msoflio omiT gamowveuli siZneleebi da bevri 

sxva gansacdeli, romlebsac misma pirovnulma Tvisebebma Rirseulad 

gauZlo.

saSualo skolis damTavrebis Semdeg igi cdilobda cxovrebaSi Ta

visi adgili moeZebna, saamisod man Tavisi SesaZleblobebi sportis 

iseT gansxvavebul sferoebSic ki mosinja, rogoricaa, Widaoba da 

Wadraki, sadac mas garkveuli warmatebebic hqonda. Tumca igi kar

gad acnobierebda im garemoebasac, rom misi Sinagani mowodeba da 

inteleqtualuri potenciali misgan bevrad mets iTxovda, romlis 

realizaciisTvis saWiro iyo umaRlesi ganaTleba. oTar gamyreli

Zem samarTlis sfero airCia da 1958 wels swavlas iwyebs Tbilisis 

saxelmwifo universitetis iuridiul fakultetze, romelic warma

tebiT daasrula. amis Semdeg is kvlav dadga arCevanis winaSe ‒ sa

marTlis romel mimarTulebas unda gahyoloda, romelsac mTlianad 

miuZRvnida Tavis SemoqmedebiT unarsa da Zalisxmevas. misTvis am 

uaRresad mniSvnelovani sakiTxis gadawyvetaSi, SeiZleba iTqvas, rom 

mas Tavad bedi daexmara. saqme isaa, rom 1957  wlis dekemberSi saqar

Tvelos mecnierebaTa akademiis ekonomikis institutSi Camoyalibda 

samarTlis mecnierebis ganyofileba, gamoCenili qarTveli iuristis, 

profesor TinaTin wereTlis xelmZRvanelobiT. am adamianis udidesi 

samecniero da organizatoruli Zalisxmevis wyalobiT es ganyofile

ba jer mravalmxrivi profilis mqone samarTlis seqtorad gadaiqca 

imave institutSi, xolo SemdgomSi, ukve damoukidebel saqarTveloSi, 

is misi axali xelmZRvanelis, profesor Tamaz SavguliZis mier gawe
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uli Rvawlis Sedegad, mravaldargovani saxelmwifosa da samarTlis 

damoukidebeli institutis saxiT gvevlineba. 

swored im periodSi, rodesac mecnierebaTa akademiis sistemaSi samar

Tlis mecniereba pirvel nabijebs dgamda Tavisi ganviTarebis gzaze, 

ekonomikis institutSi Camoyalibebuli samarTlis ganyofilebis sa

xiT, profesorma TinaTin wereTelma am ganyofilebaSi sisxlis sa

marTlis ganxriT samecniero muSaobisTvis miiwvia ori axalgazrda, 

perspeqtiuli iuris-ti ‒ oTar gamyreliZe da mindia ugrexeliZe umc

rosi mecnierTanamSromlis statusiT. es moxda 1963 wlis oqtombris 

dasawyisSi, ris Semdegac oTar gamyreliZe sisxlis samarTlis mecni

erebas aRarasdros gahyria da ager ukve TiTqmis eqvsi aTeuli welia 

Seupovrad da didi rudunebiT miuyveba am uaRresad rTuli da sain

tereso dargis labirinTebs. 

aRmoCnda ra amJamad kargad cnobili qarTuli sisxlis samarTlis 

skolis Camoyalibeba ‒ ganviTarebis sawyisebTan, oTar gamyreliZe im

TaviTve Seudga dauzarel da Tavdauzogav mecnierul-kvleviT Sromas, 

prof. T. wereTlisa da cnobil samarTalmcodne vladimer (volia) ma

yaSvilis xelmZRvanelobiT. Sedegebmac ar daayovna da Tavisi gansaxi

ereba hpova oTar gamyreliZis im samecniero naSromebSi, romlebsac uk

ve mravali aTeuli welia Tavisi mniSvnelovani wvlili SeaqvT axali 

Taobis iuristebis maRali donis profesionalebad CamoyalibebaSi.

oTar gamyreliZis pirveli samecniero publikaciebi gasuli sauku

nis 60-iani wlebis meore naxevridan gamodis samzeoze, kerZod, isini 

ibeWdeba Jurnal „sabWoTa samarTlis“ furclebze da warmoadgend

nen mecnierul recenziebs TinaTin wereTlisa da giorgi tyeSeliaZis 

cnobil naSromebze. amasTanave, imave periodSi o. gamyreliZe aqveynebs 

statiebis saxiT Tavis damoukidebel mecnierul naazrevs sisxlis 

samarTlis iseT mniSvnelovan da problemur sakiTxebze, rogoricaa: 

danaSaulis subieqti da danaSaulis subieqturi mxare, danaSaulSi Ta

namonawileobis buneba, jgufuri danaSaulis kvalifikaciis sakiTxebi, 

danaSaulis amsruleblobis formebTan dakavSirebuli problemuri 

sakiTxebi da sxva. 

ukve 60-iani wlebis bolos man waradgina Tavisi sadisertacio naSromi, 

romelic eZRvneboda friad rTulsa da saintereso Temas ‒ sisxlis 

samarTlis danaSaulisa da administraciuli gadacdomis gamijvnis 

problemas. am seriozuli mecnieruli qmnilebis bedi da masTan da

kavSirebiT misi avtoris Tavgadasavali mkafio magaliTia imisa, Tu 

raoden negatiur gavlenas axdenda mecnierebis ganviTarebaze sabWoTa 

sistemis pirobebSi dominirebuli politikur-ideologiuri dogmebi 
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da kliSeebi. swored amgvari gavlenis erT-erTi tipuri Sedegi is iyo, 

rom o. gamyreliZes ar mieca saSualeba disertaciis dacvisa, ris ga

moc aRniSnulma naSromma Zalian didi xniT gadainacvla avtoris pi

rad arqivSi da mxolod 2011 wels ixila mzis sinaTle. 

oTar gamyreliZem Tavisi samecniero moRvaweobis dawyebisTanave ga

moavlina iseTi Tvisebebi, rac maSinac da Semdgom periodSic, sabWoTa 

kavSiris dangrevamde da masTan erTad sabWouri ideologiis kraxamde, 

iSviaTobas warmoadgenda ‒ mecnierul keTilsindisierebasTan erTad, 

Seuvali principuloba da gabatonebuli politikuri koniunqturi

sadmi daumorCilebloba. sakmarisi iyo mas minimalur doneze mainc 

gaeTvaliswinebina koniunqturis moTxovna, wasuliyo mcireoden komp

romisze, cota Seerbilebina Tavisi principuli da damajereblad da

sabuTebuli, mecnieruli xedva da pozicia, rom misTvis disertaciis 

dasacavad mwvane Suqi ainTeboda, magram man ar daTmo, ufro zustad 

‒ ar ikadra WeSmaritebisadmi Ralati piradi interesebis uzrunvel

yofisTvis. principebi da mecnieruli keTilsindisiereba misTvis is 

wiTeli xazebi iyo, romlebic mas arasdros gadaukveTavs mTeli Ta

visi xangrZlivi mecnieruli moRvaweobis manZilze. mis fundamentur 

monografiebsa, Tu uamrav samecniero statiebSi versad waawydebiT 

ideologiuri niSniT aRbeWdil erT winadadebasac ki. Sesabamisad, ro

gori mkacri momTxovnic iyo is, pirvel rigSi, sakuTari Tavisa da 

naSromebis mimarT, aseTive principuli iyo is misi mowafeebisa Tu 

ukve Rvawlmosil avtorTa naSromebis Sefasebisas. Tumca, amave dros, 

is arasdros Ralatobda samarTlianobas sxva avtorTa naRvawis Se

fasebisas, kargs mxars uWerda, mcdars ki akritikebda, magram mxolod 

wminda mecnieruli poziciidan ‒ damajerebeli argumentebiT, am mxriv 

oTar gamyreliZe namdvilad samagaliToa. cxadia, rom iyvnen mis mi

marT aRniSnuli garemoebis gamo ganawyenebuli adamianebi, magram amas 

is seriozul mniSvnelobas ar aniWebda, radgan misTvis mecnieruli 

simarTle yvelaferze maRla idga. 

miuxedavad yovelive zemoaRniSnulisa, oTar gamyreliZes gulgate

xiloba ar dauflebia, piriqiT, man ufro meti energiiTa da sibejiTiT 

ganagrZo Tavisi samecniero da kvleviTi saqmianoba, ris Sedegadac 

sul male waradgina disertaciis dasacavad maRali donis monografia 

danaSaulis amsruleblobasa da Tanaamsruleblobaze. amjerad proce

si daubrkoleblad warimarTa da mas mieniWa samecniero xarisxi, xo

lo naSromi mecnierebaTa akademiis gamomcemlobam 1974  wels wignad 

gamosca amis Semdeg oTar gamyreliZis kidev ramdenime monografiuli 

kvleva gamoica, rogorc misi damoukidebeli naSromebis saxiT, ise sxva 

mecnier-mkvlevarebTan TanaavtorobiT.
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oTar gamyreliZis naSromebis bibliografiaSi gamorCeuli adgili 

ukavia iseT saetapo mniSvnelobis monografias, rogoricaa „sisxlissa

marTlebrivi umarTlobis problema da Tanamonawileobis dasjadobis 

safuZveli“. es naSromi, romelic 1989 wels daibeWda, mis sadoqtoro 

disertacias warmoadgenda, rac warmatebiT daicva samecniero sabWos 

sxdomaze. am naSromSi ganxilulia fundamenturi mniSvnelobis sisx

lissamarTlebriv institutebTan dakavSirebuli aqtualuri proble

mebi, warmodgenilia maTi gadawyvetis originaluri gzebi, amasTan, av

toris mier kritikuladaa Sefasebuli aRniSnuli problemebisadmi 

germanuli sisxlis samarTlis samecniero skolis cnobil warmomad

genelTa naSromebSi Camoyalibebuli midgoma. am naSromTan dakavSire

biT aucileblad unda aRiniSnos im droisaTvis erTi mniSvnelovani 

movlenis Sesaxeb, romelic win uswrebda mis dacvasa da wignad gamo

cemas. saqme isaa, rom 1982 wlis oqtomberSi, saqarTvelos mecnierebaTa 

akademiis ekonomikisa da samarTlis institutSi Catarda dasavleT 

germaniisa da sabWoTa kavSiris erToblivi kolokviumi sisxlis samar

Tlis, kriminologiisa da sisxlis samarTlis procesis problemebze. 

kolokviumze TavianTi moxsenebebi waradgines im periodSi sayovelTa

od aRiarebulma germanelma mecnierebma ‒ prof. hans hainrix ieSekma, 

prof. klaus roqsinma, prof. Srioderma da sxvebma, agreTve, ruseTidan 

warmodgenilma cnobilma mecnierebma. qarTuli mxridan kolokvumze 

gamomsvlelTa Soris iyo oTar gamyreliZec, romelmac Tavisi moxse

neba miuZRvna sisxlissamarTlebrivi umarTlobis subieqturi niSnebis 

problemas, ramac germanel kolegebze didi STabeWdileba moaxdina. 

faqtobrivad es iyo SemdgomSi mis sadoqtoro disertaciaSi warmod

genili ZiriTadi debulebebis maRali donis aprobacia. sxdomis Tavm

jdomarem, prof. h. ieSekma, romelic im droisTvis sisxlis samarTlis 

saerTaSoriso asociaciis prezidenti da maqs plankis saxelobis cno

bili institutis direqtori gaxldaT, sxdomis Semdeg piradad miulo

ca oTar gamyreliZes es warmateba, romelmac aRniSna ‒ verc ki war

movidgendi, rom am mniSvnelovan problemas germaniis farglebs gareT 

vinme ikvlevdao. igi miwveuli iyo saqarTvelos televiziaSi, sadac 

interviuSi xazgasmiT aRniSna, rom sabWoTa mxridan yvelaze saintere

sod oTar gamyreliZis moxseneba migvaCniao. es iyo aramarto piradad 

oTar gamyreliZis, aramed qarTuli sisxlis samarTlis skolis didi 

gamarjvebac. 

vsaubrobT ra mis mecnierul Semoqmedebaze, unda aRiniSnos Semdegi 

garemoebac ‒ miuxedavad asakis matebisa, oTar gamyreliZis mecnieru

li azrovnebis done araTu ar Semcirebula, piriqiT, axal da ufro 

maRal SesaZleblobebs avlenda, risi damadasturebelicaa 2002 wels 

gamoqveynebuli naSromi ‒ „Seracxvis problema sisxlis samarTalSi 
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da bralis normatiuli cnebis dasabuTebis cda“, romelSic sisxlis 

samarTlis araerTi mniSvnelovani sakiTxia dasmuli da SemoTavaze

bulia maTi gadawyvetis gzebi. aucilebelia aseve aRiniSnos oTar 

gamyreliZis 2013 wels gamoqveynebuli naSromi „sisxlis samarTlis 

Sesavali“, romelSic am dargis fundamenturi mniSvnelobis Teoriuli 

da praqtikuli sakiTxebia ganxiluli.

ra Tqma unda, oTar gamyreliZis mTeli mecnieruli Semoqmedebisa da 

misi Sedegebis mniSvneloba mxolod zemoT moxseniebuli ramdenime 

naSromiT rodi ganisazRvreba. misi mecnieruli naazrevi warmodgeni

lia mravalricxovan statiebSi, maT Soris, enciklopediur gamocemeb

Sic ki, rac miuTiTebs am Semoqmedebis maRal nayofierebaze da didi 

talantiT gasxivosnebul Sromismoyvareobazec, romelTa gareSe arsad 

da arasdros Seqmnila raime Rirebuli.

SeuZlebelia winamdebare mimoxilvis SezRudul formatSi Tundac 

sqematurad mainc iqnes warmodgenili oTar gamyreliZis im monografi

uli naSromebisa Tu mravalricxovani samecniero statiis Sefaseba da 

analizi, romlebic man sisxlis samarTlis Teoriisa da praqtikis um

niSvnelovanes sakiTxebsa da problemebs miuZRvna, amitom, misi naSro

mebis mxolod zogadi maxasiaTeblebiT SemovifarglebiT. oTar gamy

reliZis naSromebi niSandebulia: samarTlebrivi azrovnebis siRrmiTa 

da mravalmxrivobiT, msjelobis daxvewilobiTa da mkacri logikuri 

TanmimdevrobiT, gadmocemuli azris sicxadiT, mecnieruli daskvnebis 

dasabuTebulobiT, rasac safuZvlad udevs damajerebeli argumentebi, 

qarTuli literaturuli da samarTlebrivi enisadmi mofrTxilebiT. 

amitomaa, ram misi naSromebSi ar moipoveba ucxo enebidan gadmotanili, 

e.w. „kalkebi“, anda ucxoenobrivi terminebiT keklucobis erTi maga

liTic ki, romelSic, cxadia, ar igulisxmeba is iSviaTi da gamonakli

si SemTxvevebi, rodesac arsebobda ucxourenovani, kerZod, sayovelTa

od miRebuli laTinuri iuridiuli terminis gamoyenebis gardauvali 

aucilebloba, Tumca aseT SemTxvevaSic es keTdeboda Sesatyvisi qar

Tuli ganmartebis TanxlebiT. 

wminda mecnierul RvawlTan erTd unda iqnes warmoCenili agreTve 

prof. oTar gamyreliZis sazogadoebrivi da publicisturi moRvaweo

bac. is yovelTvis xmalSemarTuli iyo yovelgvari ukeTurobis wina

aRmdeg, rac ki negatiur zegavlenas axdenda qarTul sazogadoebriv 

yofaze da moqalaqeobriv Segnebulobaze, ase iyo komunisturi reJimis 

zeobis drosac da Semdgom periodSic ‒ damoukidebeli saqarTvelos 

pirobebSi. misi sityva mware saxresaviT moxvedria TviT maTac ‒ uka

nono gzebiT uzurpirebul, SeuzRudveli Zalauflebis xiblSi Cavard

nil, umaRlesi rangis Cinosnebs, riTac igi xSirad sakmaod didi riskis 
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qveS ayenebda Tavis Tavs, magram amis gamo mas ukan arasdros dauxevia 

da patiosnad ixdida Tavis vals qveynis winaSe. am mxriv sakmarisia 

davasaxeloT mxolod misi zogierTi publikaciis saTauri: „davamk

vidroT kanonis uzenaesoba“ (1989 w.); „sicrue simarTlis samoselSi“ 

(1989 w.); „brZola samarTlebrivi saxelmwifosaTvis“ (1990 w.); „saWiroa 

politikuri cxovrebis liberalizacia“ (1991 w.); „roca skamis Sesanar

Cuneblad yvelafers kadruloben“ (1995 w.); „qveyanaSi TanamdebobisTvis 

zedaxora dgas“ (2001 w.); „me kidev avcocdebi“ (2003 w.); „cudi saxelm

wifoebrivi mmarTveloba mxecobaze uaresia“ (2007  w.) da sxva.

garda aRniSnulisa oTar gamyreliZem araerTi publikacia miuZRvna 

qarTuli samarTlebrivi enis dacvis aqtualur problemebs, magaliTad, 

aseTia „samarTlebrivi aqtebis ena da stili“ (1982 w.); „presa da samar

Tali“ (1990 w.); „qarTuli samarTlebrivi enis warsuli da momavali“ 

(1990 w.); „ena da kanoni“ (2004  w.); „qarTuli samarTlebrivi termino

logiis sakiTxebi“ (2014  w.) da sxva. misi maxvili kalami Sexebia aseve 

sxva araerT saWirboroto problemas Cveni sazogadoebrivi cxovrebi

sa sasamarTlosa da marTlmsajulebis damoukideblobis mourCenel 

satkivars, bunebrivi garemos samarTlebrivi dacvis sakiTxebs, adami

anis uflebebisa da Tavisuflebebis dacvasTan dakavSirebul sirTu

leebs, Cvens sazogadoebaSi jerac arsebul samarTlebriv nihilizms, 

reformad monaTlul samarTalze Zaladobas da a. S. amouwuravia is 

Tematika, romelsac oTar gamyreliZis kalmiT nawarmoebi publicis

tika moicavs da romlis Taobazec dausruleblad SeiZleba saubari.

calke aRniSvnis Rirsia oTar gamyreliZis mTargmnelobiTi saqmianoba, 

romelic misi Semoqmedebis mniSvnelovan mxares warmoadgens. am mxriv, 

pirvel rigSi, mosaxseniebelia mis mier germanuli enidan qarTul ena

ze Targmnili, warsulSi gamoCenili qarTveli samarTalmcodnis, prof. 

irodion surgulaZis wigni ‒ „xelisufleba da samarTali“. es naSromi, 

romelic Tavis droze (gasuli saukunis 20-iani da 30-iani wlebis mij

naze) mis avtors sadoqtoro disertaciis saxiT hqonda daculi ger

maniaSi, dResac warmoadgens qarTuli iuridiuli literaturis mniSv

nelovan SenaZens. aqve unda iTqvas, rom misi kalami gadawvda ucxour 

mxatvrul literaturasac, kerZod, mas ekuTvnis SesaniSnavi qarTuli 

Targmani iseTi didi mwerlebis zogierTi poeturi nawarmoebisa, ro

gorebic iyvnen: volfgang goeTe da mixeil lermontovi, rac daibeWda 

kidec.

mis maRal profesionalizmTan da SemoqmedebiT moRvaweobasTan er

Tad, SeuZlebelia araferi iTqvas oTar gamyreliZis did adamianur da 

pirovnul Rirsebebze, mis mebrZol suliskveTebaze usamarTlobisgan 

da ukanonobisgan adamianebis dasacavad. iyo dro, rodesac is amgva
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ri ukeTurobisgan Tavis didebul maswavleblebs icavda. dadga is 

droc, rodesac is ukve mis mier aRzrdil mowafeebs da maTan erTad 

Tanamedrove qarTuli marTlmsajulebis damoukideblobasac icavda 

ganukiTxaobisgan im periodSi, Tavgasuli da yovelgvar Semakavebel, 

moralur muxruWebs moklebuli xelisufalni rom boboqrobdnen am 

qveyanaSi. 

oTar gamyreliZis mier ganvlili cxovrebis mTeli gza, romelic sa

marTlianobisadmi msaxurebisa da simarTlis daucxromeli qomago

bisaTvis TviTonac gamxdara raRac gaugebrobis gamo Jurnalistad 

wodebuli zogierTi kalmosnisgan yovlad usafuZvlo lanZRvisa da 

binZuri ciliswamebis msxverpli, naTlad warmoaCens mis moqalaqeob

riv simamaces, zneobrivi kompromisebisgan, sulieri Tu materialuri 

komformizmisgan srul gaucxoebas, sikeTis qmnisaTvis uSurvel mzad

yofnas, absolutur uangarobasa da RirebulebiTi principebisadmi ur

yev erTgulebas. Tuki SeiZleba vinmeze es iTqvas, upriania am Rirseul 

adamianzec uyoymanod iTqvas ‒ miuxedavad mZafri cxovrebiseuli qar

texilebisa da mravali gansacdelisa, rogoric iyo bolomde iseTive 

darCa. diax, aseTia, profesori oTar gamyreliZe ‒ Tavis profesiaze, 

ersa da qveyanaze usazRvrod Seyvarebuli, mraval da mraval keTilad 

savarg saqmeTa Semoqmedi, marTali, mokrZalebuli da gulmziani kaci. 

amitom sruliad kanonzomieria is udidesi avtoriteti da pativiscema, 

romliTac is damsaxurebulad sargeblobs rogorc Tavis kolegebs 

Soris, ise mis mowafeebSi.

pativcemul iubilars, romelic dResac mxned uZRveba iv. javaxiSvilis 

saxelobis Tbilisis saxelmwifo universitetis, TinaTin wereTlis 

saxelobis saxelmwifosa da samarTlis institutSi sisxlis samar

Tlisa da kriminologiis ganyofilebas, vulocav cxra aTwleulis 

barieris warmatebiT gadabijebas da vusurveb mtkice janmrTelobas, 

dRegrZelobasa da uSret SemoqmedebiT energias.

daviT sulaqveliZe
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IMPRESSIVE LIFE PATH OF AN EXPERT 

AND CLASSICIST OF LAW

(90TH ANNIVERSARY OF PROFESSOR OTAR GAMKRELIDZE)

This paper presents a short chronicle of a long life lived with dignity, and of very fruitful 
and versatile work, by a prominent member of modern Georgian society, and a distinguished 
jurisprudent and public figure.

Otar Gamkrelidze was born in 1932 in Tbilisi. His childhood and adolescence coincided 
with a very hard and difficult period; first the cruelty of Stalin’s regime in the 1930s and a 
repressed family, and then the hardships of World War II and many other perils, all of which 
were borne with dignity because of his personal qualities.

After graduating from secondary school, while looking for his place in life, he tried his hand 
at different sports, such as wrestling and chess, where he achieved some success. However, 
he knew that his inner calling and intellectual potential required much more from him, for 
the realisation of which he needed higher education. Otar Gamkrelidze chose the field of 
law, and in 1958, he was enrolled in the Faculty of Law at Tbilisi State University, from 
where he successfully graduated. After that he once again had to make a choice between 
fields of law, and which one he would devote his entire creative ability and efforts to. It can 
be said that fate itself helped him to make that extremely important choice. In December of 
1957, a Department of Law was established at the Institute of Economics of the Georgian 
National Academy of Science, which was headed by a prominent Georgian jurist, Professor 
Tinatin Tsereteli. Thanks to the great academic and organisational efforts of Tinatin Tsereteli, 
the department was first transformed into a multi-profile law department within the same 
Institute, and then in independent Georgia, into an independent multi-faculty State and Law 
Institute, as a result of the work performed by its new head, Professor Tamaz Shavgulidze. 

At a time when jurisprudence was at the initial stage of development, in the form of a 
Department of Law of the Institute of Economics within the system of the Georgian 
National Academy of Science, Professor Tinatin Tsereteli invited two young and promising 
jurisprudents, Otar Gamkrelidze and Mindia Ugrekhelidze, as junior research fellows to 
work in the area of criminal law at the department. This happened in early October of 1963, 
after which Otar Gamkrelidze never departed from criminal jurisprudence and, for almost six 
decades, he has been going through the labyrinths of that extremely difficult and interesting 
field with perseverance and hard work. 
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As he found himself at the beginnings of the formation and development of the now well-
known Georgian criminal law school, Otar Gamkrelidze immediately began his tireless 
and selfless academic and research work under the guidance of Professor Tinatin Tsereteli 
and the famous jurist Vladimer (Volia) Makashvili. The results were soon reflected in Otar 
Gamkrelidze’s academic works that, for many decades, have been significantly contributing 
to the formation of a new generation of jurists as high-level professionals.

Otar Gamkrelidze’s first academic works were published in the second half of the 1960s, in 
the journal ‘Soviet Law’, and were academic reviews of the famous works of Tinatin Tsereteli 
and Giorgi Tkesheliadze. In addition, during the same period, Otar Gamkrelidze published 
his independent academic opinions in the form of articles on important and problematic 
issues of criminal law such as: the subject of crime and the subjective element of crime, the 
nature of complicity in crime, issues of qualifying crimes committed jointly by more than 
one person, problematic issues related to the forms of perpetration, etc. 

In the late 60s he prepared his dissertation, which was dedicated to a very complicated 
and interesting topic, namely the problem of the separation of a criminal offense and 
administrative misconduct. The fate of this serious academic work, and the adventures of its 
author in connection with it, are clear examples of the negative influence on the development 
of academic culture of the political and ideological dogmas and clichés that were dominant 
during the Soviet era. As a typical consequence of this influence, Otar Gamkrelidze could 
not present his dissertation, because of which the work was stored in the author’s personal 
archive for a very long time, and came to light only in 2011. 

At the beginning of his academic career, Otar Gamkrelidze demonstrated qualities that were 
rare even then, and afterwards, before the collapse of the Soviet Union and of Soviet ideology 
with it, namely impregnable integrity, and disobedience towards the dominant political 
system, together with academic integrity. It would have been enough to meet the minimum 
requirements of the system, to compromise a little, to soften his principled and convincingly 
substantiated academic vision and position, in order be able to present his dissertation, but 
he did not compromise, or more precisely, he did not stoop to betray truth for his personal 
interests. Principles and academic integrity were red lines for him that he would never cross 
during his long career. There is not a single sentence bearing an ideological mark in his 
fundamental monographs and many academic articles. Therefore, he was as principled in 
terms of the evaluation of the works of his students or accomplished authors, as he was 
strictly demanding, first of all towards himself and his own works. However, at the same 
time, he has always been fair in evaluating the works of other authors, as he supported the 
good and criticised the wrong, but only from a purely academic perspective, and on the basis 
of convincing arguments. Otar Gamkrelidze is really exemplary in that regard. Clearly, there 
were people who were offended by this, but he did not attach significant importance to that, 
as for him academic truth was above all else. 

Despite all the above, Otar Gamkrelidze was not discouraged. On the contrary, he continued 
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his academic and research work with more energy and diligence, as a result of which he soon 
presented his dissertation, a high-level monograph on the topic of perpetration and complicity 
in crime. This time the process went smoothly, as he was awarded an academic degree, and 
his work was published as a book in 1974 by the publishing house of the Georgian National 
Academy of Science. After that, Otar Gamkrelidze’s several more monographic studies were 
published both as independent works and in co-authorship with other researchers.

A milestone monograph ‘The Problem of Criminal Injustice and the Grounds for Punishing 
Complicity in Crime’ holds a prominent place in the bibliography of Otar Gamkrelidze’s works. 
The paper, which was published in 1989, was his doctoral dissertation that he successfully 
presented at the meeting of the academic council. The paper examines topical issues related 
to fundamental criminal law institutions, presents original ways for their resolution, and at 
the same time, the author critically evaluates the approach to those problems developed in the 
works of prominent representatives from the German school of criminal law. In relation to that 
paper, one important event at that time should be mentioned, which preceded its presentation 
and its publication as a book. In particular, in October of 1982, a joint colloquium of West 
Germany and the Soviet Union on the problems of criminal law, criminology, and criminal 
proceedings, was held at the Institute of Economics and Law of the Georgian National 
Academy of Science. Widely recognised German academics at that time, namely Professor 
Hans-Heinrich Jescheck, Professor Claus Roxin, Professor Schroeder, and others, as well 
as well-known academics from Russia, made their presentations at the colloquium. Otar 
Gamkrelidze was among the presenters from Georgia, whose presentation was about the 
problem of subjective elements of criminal injustice, which made a great impression on his 
German colleagues. In fact, it was a high-level approbation of the key provisions presented 
later in his doctoral dissertation. The chairperson of the session, Professor H. Jescheck, who 
was then the President of the International Criminal Law Association and the Director of the 
well-known Max Planck Institute, personally congratulated Otar Gamkrelidze on his success 
after the session, stating that he could not have imagined that anyone outside Germany was 
researching that significant problem. He was invited on to Georgian television where, during 
an interview, he emphasised that he considered Otar Gamkrelidze’s presentation to be the 
most interesting from among the presenters from the Soviet Union. That was a great victory 
not only for Otar Gamkrelidze personally, but also for the Georgian school of criminal law. 

Speaking of his academic work it should also be noted that, despite his age, the level of Otar 
Gamkrelidze’s thinking has not decreased, but in fact has been demonstrating new and higher 
capabilities, the proof of which is a paper called ‘Problem of Imputation in Criminal Law and 
Attempt to Prove a Normative Concept of Guilt’, published in 2002, which examines several 
important issues in criminal law, and offers ways for their resolution. It is also necessary to 
mention Otar Gamkrelidze’s work ‘Introduction to Criminal Law’, published in 2013, which 
examines theoretical and practical topics in the field that are of fundamental importance.

Obviously, the significance of Otar Gamkrelidze’s entire academic work and its results is not 
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limited only to the above-mentioned few works. His academic thinking has been conveyed in 
numerous articles, including in encyclopaedic publications, indicating the high productivity 
of his work, and a diligence supported with great talent, without which nothing valuable has 
ever been created.

It is impossible, within the limited scope of this review, to evaluate and analyse Otar 
Gamkrelidze’s monographs or numerous academic articles even schematically, which he 
dedicated to the most important issues and problems of criminal legal theory and practice, thus 
the review will be limited only to the general characteristics of his works. Otar Gamkrelidze’s 
works are distinguished by the depth and versatility of legal thinking, the sophistication and 
meticulous logical consistency of reasoning, the clarity of opinion, and the substantiation of 
academic opinions, which are based on convincing argumentation, with careful attention to 
Georgian literary and legal language. As a consequence, there are no loanwords or even a 
single example of ‘showing off’ with foreign terms in his works, except for some rare and 
exceptional cases where there was an unavoidable need to use foreign terms, in particular 
generally accepted Latin legal terms, although even in those cases they were accompanied 
by the corresponding Georgian definitions. 

Along with his pure academic merit, the public and publicist work of Professor Otar 
Gamkrelidze should also be noted. He has always been against any wrong that negatively 
affected Georgian public life and civic consciousness, both during the Communist regime 
and afterwards, in the conditions of independent Georgia. His words have attacked even 
high-ranking officials who were attracted to unlawfully usurped unlimited power, often 
putting him at great risk, but he has never retreated, and he has honestly fulfilled his duty to 
the country. In this regard, it is enough to name the titles of only some of his publications 
such as: ‘Let’s Establish the Rule of Law’ (1989); ‘Lies in the Garment of Truth’ (1989); 
‘Fight for a Legal State’ (1990); ‘It is Necessary to Liberalise Political Life’ (1991); ‘When 
They Are Stooping to Anything to Maintain their Position’ (1995); ‘There is a Huddle for a 
Position in the Country’ (2001); ‘I will Crawl Up Again’ (2003); ‘Bad State Governance is 
Worse than Brutality’ (2007), etc.

In addition, Otar Gamkrelidze has dedicated a number of publications to the topical issue 
of the protection of Georgian legal language such as: ‘Language and Style of Legal Acts’ 
(1982); ‘Press and Law’ (1990); ‘Past and Future of Georgian Legal Language’ (1990); 
‘Language and Law’ (2004); ‘Issues of Georgian Legal Terminology’ (2014), etc. His works 
have concerned a number of other pressing issues of our public life as well, such as the 
everlasting problem of the independence of the judiciary and justice, issues of the legal 
protection of the natural environment, difficulties in relation to the protection of human 
rights and freedoms, the legal nihilism that still exists in our society, the destruction of law 
disguised as reform, etc. The topics covered by Otar Gamkrelidze’s publications are endless 
and can be discussed endlessly.

The translation work by Otar Gamkrelidze should be mentioned separately, which is an 
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important aspect of his work. In this regard, first of all, it is worth mentioning that he has 
translated from German into Georgian a book entitled ‘Government and Law’ by a prominent 
Georgian jurisprudent of the past, Professor Irodion Surguladze. The paper, which the author 
had presented as his doctoral dissertation, some time in the 1920s and 1930s in Germany, 
is still an important acquisition for Georgian legal literature. It should also be noted that he 
has worked with foreign literature as well, namely he brilliantly translated into Georgian 
some of the poetic works of great writers such as Johann Wolfgang von Goethe and Mikhail 
Lermontov, which have also been published.

In addition to his high professionalism and creative work, it is impossible not to mention 
Otar Gamkrelidze’s great human and personal dignity, and his fighting spirit to protect people 
from injustice and unlawfulness. There was a time when he protected his great teachers from 
such wrong. Then the time came when he protected his students and, together with them, the 
independence of modern Georgian justice from unlawfulness during a period when insolent 
authorities, who lacked any restraining moral brakes, were raging in the country. 

The entire life path of Otar Gamkrelidze, who for his service to justice and unwavering 
support for truth has become a victim of absolutely ungrounded criticism and defamation due 
to misunderstanding from some writers calling themselves journalists, clearly demonstrates 
his civic courage, his total rejection of moral compromise and moral or material conformism, 
his ungrudging readiness for kindness, absolute selflessness, and unwavering commitment 
to principles and values. If it can be said about anyone, it should be said without hesitation 
about this worthy person that, despite the hardships of life and many perils, he remained 
the same until the end. Indeed, this is Professor Otar Gamkrelidze, a righteous, modest and 
kind man, who is infinitely in love with his profession, his nation and his country, and who 
has performed numerous good deeds. Therefore, the greatest authority and respect, that he 
rightfully enjoys among both his colleagues and his students, is absolutely natural.

I hereby congratulate the respected person, who is still enthusiastically heading the 
Department of Criminal Law and Criminology at Tinatin Tsereteli Institute of State and Law 
of Ivane Javakhishvili Tbilisi State University, on his 90th anniversary, and wish him good 
health, longevity, and endless creative energy.

DAVIT  SULAKVELIDZE
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