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mediacia  novacia qarTul samarTlebriv 

sivrceSi da   adamianis uflebaTa 

realizaciis efeqturi meqanizmi

irakli yandaSvili 

advokati, ssip `saqarTvelos mediatorTa 

asociasiis~ Tavmjdomare, profesori, samarTlis doqtori

referati. statiis mizania  saqarTveloSi davis alternatiuli gadawyvetis 

iseTi axali formis Sesaxeb, rogoric aris mediacia mecnieruli msjeloba 

da sakiTxis aqtualizacia. „mediaciis Sesaxeb“ saqarTvelos kanonis amoq

medeba qveyanaSi dialogis kulturis damkvidrebis da sazogadoebis dapi

rispirebis relsebidan socialuri mSvidobis relsebze gadayvanis saqmeSi 

mniSvnelovani winapirobaa. marTalia sakanonmdeblo doneze davis aRniSnu

li platforma xelmisawvdomi Seiqmna, Tumca mis Sesaxeb cnobadoba ar aris 

maRali, swored am tipis gamowvevis, maT Soris iuridiul wreebSi, efeqturad 

daZlevis saSualebad miviCnevT sakiTxis Taobaze mecnieruli kvlevis gan

xorcielebas, raTa miiRwes etapi, rodesac mediacia ar iqneba miCneuli davis 

alternatiul meqanizmad, aramed aRiarebuli iqneba, davis gadawyvetis rigiT 

meqanizmad, ra xedvac Sejerebulia ganviTarebuli demokratiebis magaliTze, 

rogorc samecniero, aseve praqtikos iuristTa wreSi.

sakvanZo sityvebi: mediacia, molaparakeba,SeTanxmeba 

I. Sesavali

Tanamedrove sazogadoeba, gansakuTrebiT midrekilia davebisadmi, rac 

avtomaturad iwvevs sasamarTlos gadatvirTulobas sarCelebiT, gana

pirobebs gaxangrZlivebul da droSi gaWianurebul marTlmsajulebis 

sistemas da modave mxareebis finansur danaxarjebs1. Ddavis maxasiaTe

beli daZabulobis, nerviulobis, fizikuri da emociuri destabiliza

ciis, davasTan dakavSirebuli drois da finansebis danaxarjis gaTva

liswinebiT sazogadoeba da samewarmeo subieqtebi mudam fiqrobdnen 

da dResac fiqroben Tu rogor da ra meqanizmebiT moaxerxon maTi 

gamomdinare konfliqturi situaciis ganeitraleba, daZabulobis ke

1.	 Esplugues C., Marquis L., New Developments in Civil and Commercial Mediation, Springer, Vol. 6, 2015, 2
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rebis efeqturi CaxSoba da imis moxerxeba, rom urTierTobebi meore 

mxaresTan gagrZeldes harmoniulad.

am mizniT, sazogadoeba mudam ZiebaSi iyo davis gadawyvetis efeqturi 

gzebis, romelic yvelaze metad daakmayofilebda maT saWiroebebs da 

moergeboda mxareTa interesebs, msgavsi Zieba da dagegmareba avtoma

turad samarTlebriv gzebamde midis da am mimarTulebiT maT Soris 

mTavari aris saxelmwifos samarTlebrivi politika emTxveodes sa

zogadoebis interess da saWiroebas da Tanmdevad pasuxobdes im in

teress, rac saxelmwifos mTavar Semadgenels – moqalaqeebs aqvT da 

esaWiroebaT. 

saerTaSoriso perspeqtividan martivi, efeqturi, drouli da xelmisaw

vdomi formebis arseboba davis gadawyvetis meqanizmebisa aris dRevan

deli saWiroeba2. 

aRsaniSnavia, rom am yvelafris fonze saxelmwifoebrivi interesic 

Tanxvedri iyo da aris im saWiroebisa, razec zemoT aris saubari, 

radgan erTi mriv, msgavsi SesaZleblobebis ganviTarebiT, sasamar

Tlo xelisuflebas eZleva saSualeba erTgvari ganmuxtvis masTan 

akumulirebuli da mimdinare saqmiswarmoebebis, xolo meore mxriv, 

sruldeba didi socialuri funqcia, rodesac mxareebi sasamarTlos 

nacvlad, sxva kanonieri gzebiT davis amowurvis mcdelobisas uf

ro metad inarCuneben erTmaneTTan urTierTobis resurss, radgan am 

alternatiuli meqanizmebis gamoyenebiT mxareebs Soris mogebuli 

da wagebuli mxaris sindromi maT ar euflebaT,  rac uadvilebT sa

zogadoebis warmomadgenlebs da bizness, ormagad, konfliqtSi myof 

meore mxaresTan gaagrZelon Tanacxovreba Tu saqmiani urTierTobis 

qona, riTac adamianebi Tu iuridiuli pirebi kidev ufro efeqtia

nad axdenen sakuTari uflebebis dacvas. sxva sityvebiT rom iTqvas, 

rogorc saxelmwifos interesSia makro doneze, aseve TiToeuli da

vis mxaris interesSia mikro doneze3 gamonaxos drois da finansebis 

kuTxiT efeqturi davis gadawyvetis iseTi meqanizmi, romelic miscems 

mxareebs, maT Soris, ra Tqma unda, saxelmwifos, resursebis realurad 

dazogvis saSualebas da iqneba socialuri mSvidobis winapiroba, xo

lo adamianis uflebebi gacilebiT ufro efeqtianad daculi da ga

rantirebuli.

zemoaRniSnuli saWiroebebis da realobis gaTvaliswinebiT savsebiT 

2.	 Carvalho J.M., Carvalho C., Online Dispute Resolution Platform in Alberto de Franceschi (ed), European Contract 
Law and the Digital Single Market –The Implications of the Digital Revolution, Intersentia, 2016, 245, 246.

3.	 Steffek F., Mediation, in The Max Planck Encyclopedia of European Private Law, Volume II, Basedow J., Hopt J.K., 
Zimmermann R., Stier A., Oxford University Press, Oxford, 2012, 1163.
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logikuri da Sedegobrivad prognozirebadi iyo da aris davis gadawy

vetis alternatiuli saSualebebis, romlebic realurad warmoadgenen 

socialuri daZabulobis4 da sazogadoebaSi arsebuli konfliqtebis 

Sedegiani aRmofxvris da adamianis uflebebis dacvis efeqtur meqa

nizmebs. Tamamad SeiZleba iTqvas, rom bolo wlebis manZilze mediacia 

marTlac mkvidrdeba TiTqmis yvela saxelmwifoSi, rogorc davis ga

dawyvetis yvelaze efeqturi alternatiuli saSualeba, mediaciisTvis 

maxasiaTebeli formebis5 CaTvliT.

dReisaTvis mediacia warmoadgens yvelaze swrafad ganviTarebad davis 

gadawyvetis alternatiul saSualebas msoflioSi6, romelsac axasia

Tebs mesame7, damoukidebeli, miukerZoebeli da neitraluri piris Car

TulobiT8 konfidencialuri da struqturirebuli procesis fargleb

Si9 konfliqtis mxareebisTvis davis Sesaxeb gadawyvetilebis miRebis 

SesaZleblobis delegireba, rac mediaciis evropuli10 da aramxolod 

aRqmis mTavari maxasiaTebeli Tvisebaa.

mediaciis damkvidrebis mTavari mizania mxareebs mieceT SesaZlebloba 

maTi interesebisaTvis saukeTeso gadawyvetilebiT daasrulon dava da 

aRmofxvran konfliqti sakuTari xeliT11, ra drosac ubralod ki ar 

asruleben meore mxaresTan davas, aramed qmnian winapirobas mxaresTan 

saqmiani Tu piradi urTierTobis samomavlod civilur formebSi gagr

Zelebis, raSic mediacia realurad exmareba mxareebs12 efeqturad icavs 

maT realur interesebs, radgan mediaciis dros ki ar unda gairCes Tu 

vin ra gaakeTa warsulSi, aramed mxareebma unda saukeTeso gamosavali 

moiZion arsebuli Cixuri situaciidan, raTa gagrZeldes samomavlo 

urTierToba maTi interesebis Sesabamisad13; mediacia exmareba mxareebs 

TviTgamorkvevaSi, modave mxareebis erTmaneTisadmi moTxovnebis rea

luri mizezebis da midgomebis amocnobaSi14. xSirad SexvdebiT iuri

4.	 Steffek F., Mediation, in The Max Planck Encyclopedia of European Private Law, Vol. II, Basedow J., Hopt J.K., 
Zimmermann R., Stier A., Oxford University Press, Oxford, 2012, 1162.

5.	 Jeong S., Kritische Betrachtung űber die Gerichtsmediation in Korea, in Brinkmann M., Effer-Uhe D.O., Vőlzmann-
Stickelbrock B., Wesser S., Weth S., Festschrifr fur Hanns Prűtting, Dogmatik im Dienst von Gerechtigkeit, Rechtssi-
cherheit und Rechtsentwicklung, Carl Heymanns Verlag, Kőln, 2018, 831.

6.	 Alexander N., International and Comparative Mediation, Wolters Kluwer, 2009, 1.
7.	 Blake S., Browne J.,Sime S., The Jackson ADR Handbook, 2nd Ed, Oxford University Press, Oxford, 2016, 144.
8.	 Trenczek T.M.A., Berning D., Lenz C., Will H.D., Mediation und Konfliktmanagement, Handbuch, 2.Auflage, Nomos, 

Baden-Baden, 2017, 50
9.	 Tutzel S., Wegen G., Wilske S., Commercial Dispute Resolution in Germany, 2nd Ed, C.H.BECK, Munchen, 2016, 191.
10.	EU-Mediationsrichtlinie 2008, Art. 3a.
11.	 Greger R., Unberath H.,  MediationsG : Recht der Alternativen Konfliktlosung, Kommentar , C.H.BECK, Műnchen, 

2012, 97.
12.	Jones G., Pexton P., ADR and Trusts: an International Guide to Arbitration and Mediation of Trust Disputes, Spiramus 

Press, 2015, 33.
13.	Wode M., Rabe C.S., Mediation, Springer, Berlin, 2014, 27.
14.	Alexander N., Global Trends in Mediation, 2nd Ed, Kluwer Law International, the Netherlands, 2006, 10.



103

#2

2022, ivlisi. JULY JOURNAL   IUSTITIA
Jurnali iusticia

diul literaturaSi, sadac mediacia `momavalze orientirebuli pro

cesis”15 saxeliT moixsenieba16; mediacia iZleva saSualebas mxareebma 

xangrZlivvadiani17  Sedegi miiRon procesis warmatebiT warmarTvis da 

dasrulebis SemTxvevaSi, miT ufro, rom mediaciis gamoyeneba konfliq

tSi myof mxareebs davis nebismier etapze SeuZliaT, Tumca gasaTvalis

winebelia, rom rac ufro adreul18 stadiaze moxdeba mediaciis inici

reba, miT ufro maRalia davis SeTanxmebiT dasrulebis perspeqtiva19.

mediaciis meSveobiT mxareebi cdiloben sakuTari simarTle SeaTan

xmon erTmaneTTan20 raTa samarTlis normebma ar gadawyvitos is, rac 

maT miaCniaT rom aris swori, radgan kargad moexseneba yvelas, rom rig 

SemTxvevaSi samarTlianoba da kanoniereba ar aris Tanxvedri Tezebi, 

Sesabamisad, mediaciis gamoyenebiT mxareebi swored sakuTari simarT

lis dafiqsirebas cdiloben SeTanxmebis gziT, xolo ramdenad aris es 

samarTliani21 orive mxarisaTvis, amaze saboloo gadawyvetileba mxa

reebis mier aris misaRebi, zogadad samarTlianoba mediaciis cnebis 

maxasiaTebeli standartia22.

mediaciis swored aRqmisaTvis mniSvnelovania mxareebs kargad esmodeT, 

rom mediaciiT isini mudam sargebels iRebdnen, mudam gacilebiT efeq

turad icaven sakuTar interesebs, kerZod, SesaZloa mediacia konkre

tuli SeTanxmebiT ver daasrulon, Tumca maT imaze kargad ecodinebaT 

konfliqtis mizezebis da davis Sesaxeb, vidre es mediaciis dawyebamde 

iyo, rac SesaZloa SemdgomSi gaxdes winapiroba davis dasrulebis. Se

sabamisad, mediaciis procesSi monawileobas mxareebisaTvis yovelTvis 

moaqvs dadebiTi Sedegi Tu mxares esmis mediaciis Sinaarsi da icis, Tu 

rogor gamoiyenos is informacia, rac am procesma misca mas23. xSiria 

literaturaSi, rodesac mediacias axasiaTeben orive mxarisTvis mom

gebian procesad (win-win Lősung)24, radgan mediaciis swori da efeqturi 
gamoyenebiT orive mxares SeuZlia sakuTari interesebis sasargeblo 

15.	Trossen A., Mediation (un)geregelt, Win-Management Verlag, Műhlberg, 2014, 470
16.	Deixler-Hűbner A.,  Schauer M., (Hrsg) Alternative Formen der Konfliktbereinigung, MANZ’sche Verlags – und Uni-

versitätsbuchhandlung, Wien, 2016, 188.
17.	Kaiser P., Gabler A.M., Prozessqualität und Langzeiteffekte in der Mediation, Zeitschrift fur Konflikt-Management, 

Verlag Otto Schmidt, Koln, Heft 6/2014, 180.
18.	Fenn P., Commercial Conflict Management and Dispute Resolution, Routledge, New York, 2017, 68.
19.	Roberts M.M., Mediation in Family Disputes, Ashgate Publishing Ltd, Burlington, 2014, 180.
20.	Wendland M., Mediation und Zivilprozess, Mohr Siebeck, Tubingen, 2017, 216, 217.
21.	Windisch K., Fair und/oder gerecht? Fairnesskriterien in der Mediation, Zeitschrift fur Konflikt-Management, Verlag 

Otto Schmidt, Koln, Heft 2/2015, 55.
22.	Steffek F., Unberath H., (eds), Genn H., Greger R., Menkel-Meadow C., Regulating Dispute Resolution ADR and Ac-

cess to Justice at the Crossroads, Hart Publishing, Oxford and Portland Oregon, 2013, 17.
23.	Ahmed M., An Investigation into the Nature and Role of Non-Settled ADR in International Journal of Procedural Law, 

Vol. 7, intersentia,Cambridge-Antwerp-Portland, 2017, 216, 217.
24.	Deixler-Hűbner A., Schauer M., (Hrsg) Alternative Formen der Konfliktbereinigung, MANZ’sche Verlags – und Uni-

versitätsbuchhandlung, Wien, 2016, 21.



104

2022, ivlisi. JULY

#2

JOURNAL   IUSTITIA
Jurnali iusticia

SeTanxmebas miaRwios25; maSin, rodesac, sasamarTlo saqmiswarmoebis Tu 

saarbitraJo saqmiswarmoebis Sedegad daxarjuli adamianuri Tu fi

nansuri danaxarjiT orive mxare dazaralebulia, xolo erT-erTi mxa

ris mier miRweuli gamarjveba moCvenebiTi26.

es aris konfidencialuri procesi, romelSic nebayoflobiTobis27  sa

fuZvelze CarTuli mxareebi mesame damoukidebeli da miukerZoebeli 

Suamavali piris CarTulobiT28,  romelsac raime saxis gadawyvetile

bis miRebis uflebamosileba ar gaaCnia, cdiloben sasamarTlos gareSe 

miaRwion maTi interesebisTvis misaReb SeTanxmebas29 sakuTari ufle

bebi efeqturad Tavad daicvan, kerZod, gamonaxon erTmaneTis interese

bis30 gaTvaliswinebiT, orive mxarisTvis misaRebi SeTanxmebis pirobebi.

II. mediacia, rogorc adamianis uflebebis

realizebis efeqturi meqanizmi

nebismier samarTlebriv sistemaSi da ra Tqma unda saqarTvelos ma

galiTzec, modave mxareebs uzrunvelyofili aqvT sasamarTlosTvis 

mimarTvis konstituciuri ufleba31 rac aseve saerTaSoriso stan

dartebiT32 daculi da uzrunvelyofili, garantirebuli uflebaa. 

sasamarTlo saukuneebia damkvidrebulia33 rogorc mxareebs Soris 

arsebuli davis bunebrivi gadawyvtis adgili34, Tumca saukuneebis man

Zilze sasamarTlo samarTalwarmoebis gamoyenebis gamocdilebam sa

zogadoebas da sasamarTlo saqmiswarmoebis servisiT momxmareblebs 

daarwmuna msgavsi formiT da saSualebiT davis gadawyvetis arae

feqturobaSi, rac gansakuTrebiT TvalSisacemia sasamarTlo warmoe

bis droSi gaxangrZlivebulobiT da procesis warmoebasTan dakavSi

rebuli finansuri danaxarjebiT, rac nacvlad adamianis uflebebis 

dacvisa, damatebiT iwvevs uflebebis `darRvevas~ radgan mxare iRebs 

25.	wulaZe a., qarTuli sasamarTlo mediaciis SedarebiTi analizi, gamomcemloba „iuristebis 
samyaro“, Tb, 2017, 14.

26.	Bevan A., Alternative Dispute Resolution, Sweet & Maxwell, London, 1992, 1.
27.	Hirsch G., Alternative Streitbeilegung: ein neuer Zugang zum Recht, Honorati C., Ohly A., Padovini F ., Hirsch G., 

Picotti L., Knauer C., Patentrecht ADR Wirtschaftsstrafrecht, Műller Verlag, Heidelberg, 2017, 64.
28.	Steffek F., Mediation, in The Max Planck Encyclopedia of European Private Law, Volume II, Basedow J., Hopt J.K., 

Zimmermann R., Stier A., Oxford University Press, Oxford, 2012, 1162.
29.	Hirsch G., Alternative Streitbeilegung: ein neuer Zugang zum Recht, Honorati C., Ohly A., Padovini F ., Hirsch G., 

Picotti L., Knauer C., Patentrecht ADR Wirtschaftsstrafrecht, Műller Verlag, Heidelberg, 2017, 69.
30.	Bäumerich M., Gűterichter und Mediatoren im Wettbewerb, Duncker&Humblot, Berlin, 2015, 23.
31.	ix. saqarTvelos konstitucia, 42-e muxli.
32.	ix. adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvencia, me-6 muxli.
33.	wulaZe a., qarTuli sasamarTlo mediaciis SedarebiTi analizi, gamomcemloba „iuristebis 

samyaro“, Tb, 2017, 13.
34.	Wendenburg F., Differenzierte Verfahrensentscheidungen in zivilrechtlichen Konflikten, Verlag Otto Schmidt, Koln, 

Heft 1/2013, 21
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dagvianebul da Zvir process da maRalia albaToba imisa, rom Sedegi 

Tavis aqtualobas kargavs mxarisaTvis, rodesac is sabolood dgeba. 

sasamarTloSi davis inicirebiT mxareebi realur kontrols karga

ven da xelidan uSveben sadaveebs saqmis mimdinareobasa da Sedegze35. 

aqve, isic unda aRiniSnos, rom yovelgvari samarTlebrivi davis, ga

nurCevlad misi xasiaTisa da sirTulisa, sasamarTlosaTvis mindoba, 

rig SemTxvevaSi gaumarTlebeli SeiZleba aRmoCndes, rac TavisTavad 

iwvevs saWiroebas sasamarTlos alternatiuli efeqturi meqanizme

bis gaCenisa praqtikaSi, rac mxareebs miscems saSualebas uSualod 

daicvan sakuTari interesebi da uflebebi, orive mxarisTvis urTier

Tsasargeblo SeTanxmebis miRwevis gziT. Ffaqtia, rom tradiciuli 

formebi davis gadawyvetis, iseTi, rogoric aris sasamarTlos wina

Se saqmiswarmoeba an Tundac saarbitraJo samarTalwarmoeba, aRar 

warmoadgens efeqtur meqanizms, raTa gaumklavdes dRiTi dRe mzard 

davebs mxareebs Soris, maT Soris dabali Rirebulebis da sazRvarT

Sorisi davebis matebis fonze36.

mediaciis farTod gavrcelebas da damkvidrebas aqvs obieqturi mrava

li winapiroba, Tumca yvelaze metad gavrcelebul safuZvlebs37  davis 

alternatiuli gadawyvetis am formis danergvisa warmoadgens misi 

TvalSisacemi upiratesoba xarjebis da drois danaxarjis kuTxiT, xo

lo sazRvarTSorisi mediaciis SemTxvevaSi mxareebis naklebi codna 

da ndoba davis warmoebis adgilis iurisdiqciisa38, Sesabamisad, namd
vilad ar aris gasakviri, rom mediacia imkvidrebs Tavs, rogorc davis 

gadawyvetis efeqturi instrumenti39. AD

bolo ormoci wlis manZilze davis gadawyvetis alternatiuli sa

Sualebebi (ADR) sagrZnoblad ganviTarda da warmatebiT damkvidrda40 

iuridiul sazogadoebaSi41, dRes is ukve nawilia iuridiuli praqtikis 

da azrovnebis. bolo dros vrceldeba mosazrebac, rom ADR aris ara 
alternativa marTlmsajulebis, aramed aris alternatiuli marTlmsa

juleba42 Tumca mTavaria, rom am formis gamoyenebiT davis mxareebma mii

35.	Trenczek T.M.A.,Berning D., Lenz C., Will H.D., Mediation und Konfliktmanagement, Handbuch, 2.Auflage, Nomos, 
Baden-Baden, 2017, 35.

36.	Cortes P., The Law of Consumer Redress in an Evolving Digital Market, Cambridge University Press, Cambridge, 
2018, 101.

37.	Rashda R., Alternative Dispute Resolution, Lexis Nexis, 2014, 3
38.	Deixler-Hűbner A., Schauer M., (Hrsg) Alternative Formen der Konfliktbereinigung, MANZ’sche Verlags – und 

Universitätsbuchhandlung, Wien, 2016, 2.
39.	Berkel G., Deal Mediation: Erfolgsfaktoren professioneller Vertragsverhandlungen,  Zeitschrift fur Konflikt-Manage-

ment, Verlag Otto Schmidt, Koln, Heft 1/2015, 4.
40.	Blake S., Browne J.,Sime S., The Jackson ADR Handbook, 2nd Ed, Oxford University Press, Oxford, 2016, 9.
41.	Brown H., Marriott A., Adr Principles and Practice, third edition, Sweet & Maxwell, Thomson Reuters, 2011, 1.
42.	Lindblom P.H., Progressive Procedure, Iustus, 2017, 405.
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Ron konkretuli Sedegi. Ddavis alternatiuli meqanizmebis gamoyenebiT 

davis gadawyvetis statistika dRiTidRe matulobs43. evropis kavSiris 
egidiT xdeba davis alternatiuli meqanizmebis Sesaxeb specialuri di

reqtivebis miReba44 rac evropis masStabiT davis gadawyvetis alterna

tiuli meqanizmebis kidev ufro damkvidrebis winapirobaa45.

davis gadawyvetis alternatiuli saSualeba, rogorc termini gamoi

yeneba rogorc zogadi fraza, romelic igivdeba konfliqtis gadawy

vetis procesTan, romelic Tavisi bunebiT aris araformaluri pro

cesi, davaSi CarTuli mxareebisaTvis absoluturad miukerZoebeli, 

damoukidebeli mesame piris CarTulobiT (SesaZlebelia aseTi piri 

iyos erTze meti),  romelic mxareebs maT Soris arsebuli konfliq

tis aRmofxvraSi exmareba, imaze ufro araformaluri formiT da sa

SualebebiT, vidre es sasamarTlo saqmiswarmoebas axasiaTebs46 marti

vad, davis gadawyvetis alternatiuli saSualeba ganimarteba, rogorc 

arasasamarTlo meqanizmiT davis gadawyveta47,  xolo msgavsi forma 

davis gadawyvetis, warmoadgens sasamarTlo saqmiswarmoebis alter

natiul48 meqanizms.

davis gadawyvetis alternatiuli saSualebebis popularizacia da ga

moyenebadoba didwilad damokidebulia sazogadoebis, biznes seqto

ris mxridan am SesaZleblobis da misi formebis Sesaxeb cnobadobis 

gazrdaze.49 mniSvnelovania, raTa xdebodes konkretuli saqmeebis ma

galiTebze davis alternatiuli saSualebebis formebis praqtikuli 

gamoyeneba, rac Seqmnis am institutis mimarT sandoobas. Mmeore mxriv, 

aranakleb mniSvnelovania uSualod marTlmsajulebis mxridan, igu

lisxmeba sasamarlo xelisufleba, davis gadawyvetis alternatiuli 

saSualebebis mimarT mxardamWeri sasamarTlo politikis gatareba. 

gansakuTrebiT aseTi axali instituciebis danergvis stadize, radgan 

sazogadoebis im nawils, romelsac gaaCnia ndoba sasamarTlosadmi, am 

ukanasknelis pozicias eniWeba garkveuli datvirTva. Tumca sasamar

Tlom am yvelafers wminda pragmatuli kuTxiT rom Sexedos, saqme

Ta nakadis Semcirebis TvalsazrisiT sasamarTloebisaTvis namdvilad 

43.	Carvalho J.M., Nemeth K., Implementation of the Consumer ADR Directive in the EU Member States, EuCML Journal 
of European Consumer and Market Law, C.H.BECK, Vol 7, 2/2018, 81.

44.	ix. <http://eur-lex.europa.eu/eli/dir/2013/11/oj>. [15.05.2018]
45.	Steffek F., The Relationship between Mediation and Other Forms of Alternative Dispute Resolution in The Implementation 

of the Mediation Directive, (Compilation of in-depth Analysis) European Parliament Directorate-General for Internal 
Policies, 2016, 51. <http://www.europarl.europa.eu/supporting-analyses>. [15.05.2018]

46.	Rana R., Alternative Dispute Resolution, Lexis Nexis, 2014, 2.
47.	Goldberg S.B., Sander F., Rogers E.A., Nancy H., Cole S.R., Dispute Resolution: Negotiation, Mediation, Arbitration 

and other Processes, 6th Ed, Wolters Kluwer, 2012, 4.
48.	Ferz S., Lison A.,  Wolfart E.M., Zivilgerichte und Mediation, Universitätsverlag, Wien, 2004, 28.
49.	Lord Justice Jackson., New Approach to Civil Justice: From Woolf to Jackson., Conference on Civil Justice Reform: 

What Has it Achieved?., Hong Kong., 15 April 2010.
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sasargebloa davis gadawyvetis alternatiuli saSualebebis farTo 

gamoyenebadoba sazogadoebis mxridan50. Mmeqanizmis sakanonmdeblo do

neze myari da struqturiebuli institucionalizacia damatebiTi wi

napirobaa misdami ndobis mopovebisa.

davis gadawyvetis arasasamarTlo meqanizmebis gamoyeneba mxareTa 

avtonomiurobis principzea damyarebuli, radgan maT Tavad, sakuTa

ri nebiT, konsesusis51 gziT unda airCion davis gadawyvetis es forma, 

Sesabamisad, meqanizmi maTTvis garda imisa, rom unda iyos cnobili, 

unda iyos sando da efeqturi. amasTanave, gasaTvaliswinebelia da

vis gadawyvetasTan dakavSirebuli finansuri danaxarji52 rac davis 

gadawyvetis alternatiuli meqanizmebis gamoyenebis fonze sasamar

Tlo samarTalwarmoebasTan SedarebiT gacilebiT iafi53 da momxibv

lelia54. iuridiuli sazogadoeba saerTaSoriso masStabiT Tanxmdeba 

imaze, rom me-20 saukunis bolo meoTxedidan da gansakuTrbiT 21-e 

saukuneSi mediacia farTod mkvidrdeba da misi popularizacia yo

veldRiurad izrdeba. 

III. mediaciis upiratesobebi da SesaZlo naklovanebebi

mxareebs Soris warmoSobili konfliqti iZleva imis saSualebas, rom 

moxdes urTierTobis kritikuli momentebis identificireba55, rac daZ
levis SemTxvevaSi, kidev ufro warmatebuli Semdgomi urTierTobis 

winapirobaa, raSic mediacia dadebiT rols asrulebs. literaturaSi 

xSirad xdeba miTiTeba imaze, rom mediaciis procesis monawile mxa

reebs procesis Semdgom uadvildebaT sakiTxis analizi, radgan maT 

hqondaT SesaZlebloba uSualod mxaris argumentacia moesminaT56, ara 

samarlebrivi dasabuTebebi, aramed mxariseuli „simarTle“, radgan, ro
gorc cnobilia – „medals ori mxare aqvs“57  da mxareebs swored meo

re mxaris simarTle exmarebaT sakiTxis srulyofil analizSi, Tumca 

mTavaria mxareebs hqondeT SeTanxmebis miRwevisTvis saTanado resursi, 

50.	Kwan Lun M.I., Alternative Dispute Resolution of Shareholder Disputes in Hong Kong., Cambridge University Press., 
Cambridge., 2017, 24.

51.	Kathy M., Court Referral to ADR: Criteria and Research. 2003, para.6.6. , <www.aija.org.au>. [15.05.2018]
52.	Hopt J.K., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Oxford University Press, Ox-

ford, 2013, 38.
53.	Alexander N., Four Mediation Stories from Across the Globe, The Rabel Journal of Comparative and International 

Private Law, Max –Planck-Institute fur auslandisches und internationals Privatrecht, Band 74, Heft 1, Mohr Siebeck, 
2010, 734.

54.	Tunay K., Contract Management &Dispute Resolution in International Construction Business, BILGE, 2016, 182.
55.	Ulrich H., in Klowait J., Gläβer U., MediationsGesetz, Handkomentar, Nomos, Baden-Baden, 2014, 469
56.	Hakimah Y., Alternative Dispute Resolution (ADR), International Shari’ah Research Academy for Islamic Finance 

(ISRA), Malaysia, 2012, 36.
57.	Bhatt J.N., A Round Table Justice through Lok-Adalat (People’s Court) –A vibrant –ADR-in India, 2002, 1.
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rac yovelTvis gamoiZebneba Tu modave mxareebis pirvelad interess58 

davis aRmofxvra warmoadgens. 

mediaciis damkvirdebas da danergvas ramodenime faqtori uwyobs xels, 

maT Soris, umTavresi Tavad sasamarTloebis da saarbitraJo institu

ciebis biurokratiuli buneba, droSi gaxangZlivebuli procedurebi 

da xarjia, rac am warmoebebs ukavSirdeba, Sesabamisad „wesrigi kano

nis gareSe“59 da misi gamoyenebadobis perspeqtiva avtomaturad fexs 

ikidebs TiTqmis yvela iurisdiqciaSi60. iseve, rogorc mxareebis rea

luri interesi, raTa miaRwion konfliqtis dasrulebas da erTmaneTSi 

SeTanxmebis miRwevas. xSiria, rodesac, mediaciaSi mxareebi maTi samar

Tlebrivi saxis moTxovnebis ukan arsebul realur interesebs aaSka

raveben61 da swored maTi miRwevis konkretul gzebze da saSualebebze 

uTanxmdebian erTmaneTs.

mediacia davis monawile mxareebs sTavazobs lavirebad (fleqsibe

lur62) alternatiul saSualebas Tu rogor gadawydes konfliqti, nak

lebi drois63, naklebi xarjis64 gawevis sanacvlod, uSualod mxareTa 

uflebebis efeqturad dacvis xarjze da maT Soris sasamarTlo saq

miswarmoebis gadatvirTulobis SemcirebiT. Mmediaciis dadebiTi mxa

rea is, rom procesSi SeuTanxmeblobis SemTxvevaSi, mxareebs yovelT

vis rCebaT SesaZlebloba davis gadasawyvetad mimarTon sasamarTlos65, 

Tumca mediaciaSi Sedegobrivad, mxareTa uflebebi gacilebiT metad 

aris daculi, radgan is Sedegi, rac dgeba orive mxaris Seqmnili pro

cuqtia da SedegiT orive mxare kmayofilia.

mediaciis meSveobiT66, mxareebs aqvT kargi saSualeba moaxdinon erTma

neTs Soris arsebuli konfliqtis definireba, gaerkvnen erTmaneTTan 

arsebuli problemis arsSi, Cawvdnen dapirispirebis realur mizezebs67, 

daareguliron aRniSnuli konfliqti mSvidobianad, marTon konfliqti, 

darCes orive mxare mogebuli68 (e.w. win-win situation)69 iseve, rogorc moax

58.	von Maik B., Guterichter und Mediatoren im Wettbewerb, Duncker &Humblot, Berlin.2015, 21.
59.	Ellickson R.C., Order Without Law: How Neighbors Settle Disputes, Harvard University Press, Cambridge MA, 1991.
60.	Ellickson R.C., Order Without Law: How Neighbors Settle Disputes, Harvard University Press, Cambridge MA, 1991.
61.	von Maik B., Guterichter und Mediatoren im Wettbewerb, Duncker &Humblot, Berlin.2015, 22.
62.	Hopt J.K., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Oxford University Press, Ox-

ford, 2013, V.
63.	Malacka M., Mediation als Appropriate Dispute Resolution im Tschechischen und Slowakischen Rechtssystem in Ost-

europa Recht Zeitschrift, Nomos, Baden-Baden, 2018, 91.
64.	Hopt J.K., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Oxford University Press, Ox-

ford, 2013, 38.
65.	Lindblom P.H., Progressive Procedure, Iustus, 2017, 422.
66.	Boulle L., Kathleen K.J., Mediation Principles, Process, Practice, Butterworths Canada, 1998.12.16.
67.	Kumar A., Alternative Dispute Resolution System, K.K. Publications, 2016, 233. 
68.	iqve, 233.
69.	Haft F., von Schlieffen K.G., Handbuch Mediation, C.H.BECK, Munchen, 3 Auflage, 2016, 85.
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dinon konfliqtis Semdgomi gaRvivebis prevencia da SeinarCunon urTi

erToba70,  maT Soris, qristianuli moZRvrebac adamians urCevs konfliq

ti airidon Tavidan71. aqve unda aRiniSnos, rom islami mxareebs mouwo

debs konfliqtis aRmosafxvrelad gamoiyenos medicia72 (arabulad Sulh).

mediacia kargi saSualebaa mxareebma moaxdinon erTgvari TviTgamor

kveva73, nacvlad sasamarTlo procedurebisa, sadac am funqciiT mosa

marTle aris dakavebuli anu `mediacia exmareba mxareebs Tavad ga

dawyviton sakuTari saqme74, xolo sasamarlo da arbitraJi mxareebis 

saqmeSi „ereva“, raTa gadauwyvitos maT saqme, anu mediacia aZlevs mxa

reebs saSualebas daicvan sakuTari uflebebi, sakuTari interesebis 

daaxloebiT da orive mxarisTvis misaRebi SeTanxmebis miRweviT.

dRevandeli aRqmiT, mediacia warmoadgens erTgvar saSualebas, raTa 

miiRwes marTlmsajulebis ganxorcielebis mizani75. is aris sakmaod 

Zlieri instrumenti, Tumca jer kidev naklebad gamoyenebadi, rogorc 

davis gadawyvetis alternatiuli saSualeba76. Mmediaciis mizani mxa

reebs Soris SeTanxmeba Sedges77  xolo modave mxareebs Soris urTi

erToba maSin damSviddeba, rodesac davis SeTanxmebiT gadaWra xels 

Seuwyobs maTi samomavlo urTierTobebis Semdgom gagrZelebas, ra 

drosac mediaciis mizani miiRweva78. Mmeore mxriv, mediacias axasiaTebs, 

rodesac is SeTanxmebiT ver sruldeba, Tumca mxareebi mediaciis pro

cesSi arkveven erTmaneTisadmi poziciebs da realur interesebs, rac 

aseve SeiZleba gaxdes winapiroba imisa,rom mediaciaSi konkretuli 

SeTanxmebis miuRwevlad mxareebma an ar gaagrZelon erTmaneTTan sa

marTlebrivi dava an ar moaxdinon samarTlebrivi davis inicireba, rac, 

saboloo jamSi, namdvilad dadebiT Sedegad79 unda Sefasdes da medi

aciis konkretul Sedegad. 

da bolos, unda gaviTvaliswinoT, rom mediaciis damatebiTi Rirebule

ba marto is ar aris, rom izogeba xarjebi80, sasamarTlosa da mosamar

70.	Englert K., Franke H., Grieger W., Streitlosung ohne Gericht – Schlichtung, Schiedsgericht und Mediation in 
Bausachen., Werner Verlag, 2006. 242.

71.	Roebuck D., Mediation and Arbitration in the middle Ages (England 1154-1558), Holo Books, The Arbitration Press 
Oxford, 2013, 51.

72.	Hakimah Y., Alternative Dispute Resolution (ADR), International Shari’ah Research Academy for Islamic Finance 
(ISRA), Malaysia, 2012, 97.

73.	Menkel-Meadow J.C., Love P.L., Schneider A.K., Sternlight R.J., Dispute Resolution Beyond the Adversarial Model, 
Wolters Kluwer Law&Business, Aspen Publishers Inc, 2011, 224.

74.	Meyer A.S., Chairman, New York State Mediation Board, 1969, 164.
75.	Eidenmuller H, Wagner G., Mediationsrecht, ottoschmidt, 2015, 7.
76.	Filler E., Commercial Mediation in Europe, Wolters Kluwer, 2012, 277.
77.	Goodman A., Basic Skills for the New Mediator, Solomon Publications, 2nd Ed, Maryland, 2005, 20.
78.	Glenewinkel W., Mediation als ausergerichtliches Konfliktlosungsmodell, ibidem-Verlag, 1999, 44.
79.	Waring M., Commercial Dispute Resolution, CLP Legal Practice Guides/College of Law Publishing, 2016, 160.
80.	Penny B., Mediation Law, Routledge Taylor&Francis Group, 2013, 9. 
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Tlis dro, aris naklebi SejibrebiTi procesi, vidre sasamarTlo, mag

ram aranakleb mniSvnelovania is garemoeba, rom mediaciis gamoyenebiT 

mxareebs eZlevaT saSualeba Tavad gadawyviton sakuTari problemebi, 

itvirTon pasuxismgebloba da gawion kontroli procesis mimdinareo

bis, ra drosac, SeuZliaT aRadginon an daiwyon meore mxarisaTvis ukve 

dazianebuli urTierTobis daTboba, anu konstruqciulad win wawion 

sakuTari biznes interesi da piradi cxovreba stresis da daZabulo

bis gareSe81, ra drosac, mxareebs meti kmayofilebis gancda gaaCniaT 

saqmiswarmoebisadmi82, xolo Sedegad, davis mxareebi uzrunvelyofen 

sakuTari uflebebis efeqtur dacvas.

mediacia, rogorc davis gadawyvetis alternatiuli saSualeba, ro

gorc zemoT aRiniSna, warmoadgens konfliqtSi myof mxareebs Soris 

arsebuli davis gadawyvetis marTlac efeqtur saSualebas, romlis 

mimarT sazogadoebis interesi yovelTvis mzardia, Tumca, garkveuli 

uaryofiTi mxare mediaciasac garkveulwilad aseve axasiaTebs, rac mi

si mniSvnelobis da gamoyenebis sikeTeebis gaTvaliswinebiT marTlac 

ver auferulebs mediaciis im upiratesobebs, rac Tan sdevs davis ga

dawyvetis alternatiul saSualebas, kerZod, aqtualurad SeiniSneba 

rogorc iuridiul literaturaSi, aseve praqikuli kuTxiT mosazreba 

imasTan dakavSirebiT, rom mediaciis damkvidrebam SesaZlebelia mo

axdinos marTlmsajulebis „privatizacia“ da marlmsajulebis gan

xorcielebis kerZo pirTa xelSi aRmoCena, riTac safrTxe Seeqmneba 

samarTlis sistebis normalur funqcionirebas83, rac erTi mxriv, war

moadgens garkveul safrTxes, Tumca aRniSnuli ufro hipoTetur mo

sazrebad unda iqnes miCneuli, radgan davis alternatiuli saSualebis 

am meqanizmis swori danergva nebismier saxelmwifoSi, iseve rogorc 

mis Sesaxeb sazogadoebis sruli informirebuloba aRniSnul riskebs 

minimumamde daiyvans.

amasTanave, xSiria mosazreba imasTan dakavSirebiT, rom mediaciaSi mxa

re, romelic garkveuli ZalamosilebiT sargeblobs konfliqtSi myof 

meore mxaresTan SedarebiT, SeuZlia Tavisi gavlenis gamoyenebiT sa

kuTari interesebis sasargeblod SeiTanxmos meore mxare84. aRniSnul 

mosazrebas aqvs arsebobis ufleba, Tumca msgavsi riski nebismieri 

formiT davis gadawyvetisas SeiZleba arsebobdes da am SemTxvevaSic 

mxareebis mxridan mediaciis institutis swori gamoyenebis SemTxve

81.	Brown H., Marriott A., ADR Principles and Practice, Sweet & Maxwell, Thomson Reuters, 2011, 107
82.	Penny B., Mediation Law, Routledge Taylor&Francis Group, 2013, 9.
83.	Goldberg S.B., Sander F., Rogers E.A., Nancy H., Cole S.R., Dispute Resolution: Negotiation, Mediation, Arbitration 

and other Processes, 6th Ed, Wolters Kluwer, 2012, 9.
84.	iqve, 10.
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vaSi, aRniSnuli uaryofiTi mxaris nivelireba savsebiT realuri da 

SesaZlebelia.

mediaciis uaryofiT mxares rig SemTxvevaSi, sxvadasxva saxelmwifos 

magaliTze, misi zedmetad regulirebac warmoadgens, radgan aseT Sem

TxvevaSi, mediacia, rogorc davis gadawyvetis alternatiuli saSua

leba, kargavs im lavirebad bunebas, rac mas ganasxvavebs samarlebriv 

CarCoebSi moqceul sasamarlo saqmiswarmoebasa da Tundac nebismier 

sxva saxis davis gadawyvetis alternatiuli formebisagan da rac re

alurad misi upiratesoba da dadebiTi mxarea, vidre riski, romelsac 

regulireba esaWiroebodes an zedmeti regulirebiT raime saxis ris

kis Tavidan aSoreba iqnes SesaZlebeli. 

aRniSnuli da bevri sxva uaryodiTi mxare Tavs gamoavlens da moax

dens gavlenas mxolod iseT SemTxvevebSi, rodesac mediacia qveyanaSi 

instituciur saxes ar atarebs da misi gamovlineba fragmentuli xa

siaTisaa, xolo iseT SemTxvevebSi, sadac mediaciis regulireba saka

nonmdeblo doneze arsebobs, Tundac elementaruli saxiT da sadac 

mediaciis procesi praqtikaSi aprobirebulia da realur moxmarebaSia 

modave mxareebis mier, faqtobrivad ganeitralebulia nebismieri saxis 

uarofiTi mxaris gavlena mediaciis procesSi monawile subieqtebze 

da Tavad procesze85.

am kuTxiT, xazi unda gaesvas, mediaciis Sesaxeb informaciis farTod 

gavrcelebis saWiroebas sazogadoebaSi da iuridiuli profesiis 

mxridan mediaciis mimarT keTilganwyobis arsebobis saWiroebas, da ra 

SemTxvevaSic mediacia ganwirulia warmatebiT danergvisTvis da funq

cionirebisTvis nebismier saxelmwifoSi.

DIV. daskvna

am yvelafris fonze, dReisaTvis Tamamad SeiZleba imis Tqma, rom qar

Tuli iuridiuli sazogadoeba erTsulovania mediaciis, rogorc davis 

gadawyvetis alternatiuli meqanizmis danergvis saWiroebis sakiTxSi; 

am etapze, aRniSnuli mosazrebisagan gansxvavebuli xedvis dafiqsire

ba sajaro sivrceSi ar momdara, arc „mediaciis Sesaxeb“ saqarTvelos 

kanonis miRebis stadiaze, rac udavod dadebiTad metyvelebs mediaciis 

institutisadmi, imis gaTvaliswinebiT, rom rig SemTxvevebSi, qarTul 

samarTlebriv sivrceSi axali institutis danergvis etapze yovelT

85.	Hopt J.K., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Oxford University Press, Ox-
ford, 2013, 38.
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vis SeiniSneba gansxvavebuli azri da mosazrebebi imasTan dakavSire

biT, Tu ramdenad swori an saWiroa ama Tu im reformis an cvlilebis 

gatareba.

aRsaniSnavia, rom mediaciis, rogorc davis gadawyvetis alternatiuli 

meqanizmis erTiani sakanonmdeblo regulirebis sakiTxi gansakuTre

biT aqtualuria, radgan swored erTiani normatiuli aqtis safuZvel

ze, e.w CarCo regulatoris arseboba, erTi mxriv, xels Seuwyobs misi 

arsis swored gaazrebas da gamoyenebas, rogorc modave mxareebs So

ris, aseve mas eqneba is didi datvirTva, rac aranakleb mniSvnelovania 

sasamarTlo sistemis gantvirTvis kuTxiT da meores mriv, isic unda 

aRiniSnos, rom mediaciis farTo gamoyeneba yvela SemTxvevaSi gaxdeba 

qarTuli sazogadoebisaTvis winapiroba CaerTon dialogSi da ecadon 

nebismieri konfliqturi situacia urTierTmolaparakebis gziT, saku

Tari uflebebis dacviT gadawyviton, risi realuri deficitic SeimC

neva Cvens garemoSi.

reziume

mediacia, rogorc davis gadawyvetis alternatiuli saSualeba mzardi 

tempiT ikidebs fexs da mkvidrdeba yoveldRiur gamoyenebaSi, rogorc 

konfliqtSi myofi mxareebisTvis yvelaze misaReb saSualebad miaRwi

on SeTanxmebas. 

mravali evropuli qveyana, sasamarTlo saqmiswarmoebis inicire

bamde, mediaciis savaldebulod gamoyenebis formebs nergavs Sida 

iurisdiqciebSi, riTac kidev ufro xels uwyobs sazogadoebaSi 

davis alternatiuli saSualebis popularizacias da gamoyeneba

dobis gazrdas. 

konfliqtSi myofi mxareebis mxridan sakuTari finansebis da drois 

dazogvis mizniT davis gadawyvetis am alternatiul formas mravali 

momxmarebeli uCndeba, iseve rogorc mediaciis gamoyenebis kidev uf

ro inovaciur formebze fiqroben da muSaoben sxvadasxva saxelmwi

foebi, rac am process kidev ufro met rols da gamoyenebas SesZens.

mediaciam msoflios sxvadasxva qveynebis magaliTze warmatebiT daam

tkica, rom is warmoadgens davis gadawyvetis efeqtur saSualebas da 

obieqturad imkvidrebs Tavs rogorc yvelaze moTxovnadi davis ga

dawyvetis alternatiuli saSualeba, riTac kidev erTxel amarTlebs 

mosazrebas, rom „davis gadawyvetis alternatiuli saSualebebis ganvi

Tarebas alternativa ar gaaCnia“ da mokrZalebiT SeiZleba aRniSnuli 
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mosazrebis im kuTxiT ganvrcoba, rom nebismieri swored dagegmili da 

gaazrebuli reforma, romelic erTi mxriv,  eyrdnoba dagrovil saer

TaSoriso gamocdilebas, xolo meore mxriv, asaxavs erovnul doneze 

arsebuli saWiroebebis swor Semecnebas, ganwirulia warmatebisTvis 

da ase unda moxdes mediaciis SemTxvevaSi saqarTveloSi, rac saboloo 

saxiT ganapirobebs efeqturi da xarisxiani marTlmsajulebis qveyana

Si operirebas.
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